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tion, he is emboldened to lay the Rene 
© at you Majeſty's feet, from that re- 
. gard, which you have manifeſted in all 


your declarations and actions for tlie 
n it contains. | | 


TA : "oF T / 


Law eis the Rability « of 61. 3 | 


t and the ſecurity of the "fubjedts i in all 


| that cany be dear to them in this world. 
| oh 3 07 


| Your Majeſty i is deſcended from a 
race 6f princes, who made the law of 

| the land the conſtant rule of their gon- 

| | duct: and their reigns were happy and 

| * 
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In theſe 3 it is the es of 
als Britiſh nation, that we have a King 
at dur head, who excels every ſubject 
he hath, in publick virtue, love:to-our 
native country, reverence for its inſti- 
tutions and laws, and 257 aable 
diſpoſition. Beg nas * 
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Sura is a word, which, in 
different ages, hath conveyed differ- 

ent meanings. In the times of out 
Saxon anceſtors, the king was the head 
and fountain of juriſdiction, as well 
ſpiritual as temporal; and the ſame 
was exerted in the well governing the 
whole body of his people, both Grey 
and laity, according to the laws then 
in being. Supremacy might then be 
defined to be, the king's executive 
power circumſcnbed by the * of his 


ey 22 id! Mid 


0 MI of time, abe biſhop! af 
n. (by means incredible, if the 


facts did not evince it) uſurped an ab- 


ſolute ſovereignty in matters ſpiritual 

within this kingdom. Then the ſu- 
premacy was, the pope's power to do 
vhat he liſted without control; either 
as reaſon dictated, or his intereſt guided, 
or his paſſions ſwayed.— ſay, gſurp- 
mt becauſe it was irenuouſly oppoſed 
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1 tke Whole eſtate of the realm; the 
Eing, lords, and commons aſſembled 
ino parliament. Vigorous laws were 
enacted; but for d long * 
W 7 1% ringnmol us 
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» 2th che _ TatiſdiBticn wits 
adele and the king reſtored to his 
ancient Ceclsfiaftical dignity and pre- 
eminence. But the princes of this 
realm in thoſe days; ' intoxicated: (as it 
ſhould ſeem) with that exceſs of power 
which the pope had aſſumed, would 
needs underſtand it, that the ſame was 
not extinguiſhed, but only trans fetred 
from the popes unto themſelves: and 
they carried ſimilar notions into the 
civiladminiſtration. This excited diſ- 
orders and convulſions in the: ſtate, and 
in the end overturned the 1 

ili loo jnochi oil 24 25 

lei ſeveral ſtruggles, the . 
at laſd became ſettled into tliat regulat, 
uniform, [beneficial inſtitution, Which 


"ſhines 


FI, A 
* 4 


- - 


DEDICA 11 ON. „ 
ſhines forth in its full luſtre under your = 
4 


Majeſty's auſpicious influence, and ren- l 
ders your Majeſty the delight of your 

ſubjects, and the envy of the whole EA 

earth. .* 


That your Majeſty may long live to 
be a bleſſing to this church and nation, 


is the hearty prayer of 


YOUR MAJESTY's 


Moſt humble, moſt faithful, 
and obliged Subject, 


RI. BURN. 
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ADVERTISEMENT 


o THI es 


SIXTH EDITION... 
ns Enrror' was induced” to re. 
viſe this Edition of Dr. Buzx's 
Reerndiabricar Law, by a deſite to 
connect the ſubjects of which it treats, 
with the more modern deciſions; 2 pre 
_ alſo, where an opportunity ſhould of- 
fer, to trace them to their origin in 
the Codes of the Civil and Canon 
Law. He has, however, diſtinguiſhed 
his Additions from the Author's work, 
'by introducing , them as Notes, or 
where they form part of the text, pla- 
cing them between Brackets thus, [J. 
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1 Sede 1 IE og Ealkd | is Fm bin 
of theſe ſour main ingredients; the Civil law, 
the Canon law, the Common Jaw, and the Statuts 
law. And ftom theſe digeſted in their proper rank 
and. ſubordination, to draw out ons unifoia) law. of 
the church, is the purport of this book.. % 5157 
Where theſe laws do interfere and * each 
other) the order of preference is" this: The Civil 
la ſubmitteth to the Canon. Jaw ; both of theſe to 
the Common law; and all the ehre on the Statute 
law. 22 £ gi 1 
So chat from any one or more of theſe "Without 
all of them together, or. from all of theſe, together 
without attending to their comparative obligation; 
it is not poſſible to exhibit any diſtinct Pony, of 
the Engliſh eccleſiaſtical eg. 1 


3899 4 
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6h, By the Civil — meant, reer an- 
clone Romans; which had its foundation id te 

Gretian'reppblics, and received continua improve- 
wents in che Roman ſtate. during the ſpace. of up- 
wards of a thouſand years, and did not expire at laſt 
even with the empire itſell. een n 

For che diſtinct knowledge where?" it is to be Duck de are 
remembered, that after the aboliſhing of. the, regal Civili Rom. 
goverament at Rome, and the eſtabliſhment of — 2 Aylf's 


Parerg. 
republick, they ſent three men into Greece, co'col gabi: 


le the lawk of the Athenian and other Grecian Domat. Har- 
ſtates; and from theſe were compiled agd digeſted 7 's Juftinian. 


Pro 
by ten commiſſioners,” welb:known- by: the name Liv —5 


m. 4. 3. 


of che Decemviri, the laws of the twelbr tables (lo |; 
called from their being; ingta ved on twelve Able of c. x 
L5 
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braſs): which were the firſt and principal ſounda- 


tion of the Roman law (a). 
To 
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(a) [Tt was not till ſixty years after the expulſion of the kings, 

during which time there were continual ſtruggles between the 
atricians and the people, that three perſons were ſent to Athens 

tranſcribe the famous laws of Solon, and to learn the manners 
and cuſtoms of the other ſtates of Greece. Livy, bd. 3. J 31. 
(9.334. Im this miſſion they ſpent three years. From their re- 
port, and the then exiſting laws of Rome, the decemviri com- 
piled ten tables, to which they afterwards added two 7 
and cheſe were enacted to be ſaw by the whole people. Sul 
were the twelve tables, which Livy has ſtyled: the fountain of 
ue and- pri ate law, and of 1 Cicero is. 1. De Orat. 

„ Difeebamus | duodecimr tabuias ut carmen necgſſarium. 
The fragments of ele laws were colle&ed with great 155 | 
by Jacobus Gortofredus, and are to be found, Muſtrate wi 
notes, at the end of the folio edition of the ny 7 — Civilis. 
They are alſo publiſhed, with a commentary by Mr. Pothier, 
in the firſt, volume of his work, intituled Pandedæ Juftinianee in 
novam Ordinem digeſtæ. Nth 
But as thefe tables only contained the law under general heads, 
it became fiecefſary. to invent the forms of actions by which in- 
 dividuals might purſue their different rights; which forms in 
time introduced new interpretations of the law ifelf, The 
knowledge of theſe, and of the ſyſtem of Jaw which ft from 
them, was kept as ſecret as le by the pontifical college, 
who appointed members of their own body to preſide over the 
Colleges of juſtice; till Appius Claudius having compoled a book 
on this ſubject, bis ſcribe Cxeius Flavigs ſtole and publiſhed ity 
about the year of Rome 340; which prefent ſo delighted the 
people, that they procured for him ſome of the-firſt honoars'6fF 
the ſtate. The patricians, however, invented new forms; 
which were a ſecond time divulged by Sextus Zlis; about the 
rear of Rome 880. How obſervant this great people was. of 

emn form on all occaſions, is apparent from the admirable 
work of — De Formulit, whoſe words are, Nulla vita 
pars, negur publitis neque privatis, neque foren/1, us nequa domefticis 
—— — nnn 


. 


There are two ſources of the civil law, which if not properly 
Explained are apt to excite ſurpriſe in the ſtudent : Theſe are 
the re/pon/a prudentum, and the interpretation of the priori; for 
neither the lawyers nor the prætors had the power of maki 
laws, although their influence on the general ſyſtem of law, is 
much felt and acknowledged. It may therefore be uſeful to 
inveſtigate this ſubjeR u little further. | * e 


The 


«2 


* — 


PREFACE, 


To the twelve tables were added the Neſbomſa 
Prudentum, or interpretation of the lawyers; who 
accommodated the ſame to the uſe and practice of 
their courts. And this was denominated, in con- 

Wh. tradiſtinction 


. 
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— + — 
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The jus patronatus, or that connection which ſubfiſted between 
a patron and his client, and which'is ſald to have been conſider- 
ed by the ancient Romans as the next ſtrongeſt tie to parental 
affe ion, may be traced to the 'inftitation of Romulus. The 
| patricians, a claſs of citizens choſen by him from the wiſt t and 
moſt powerſul me abers of the ſtate, were regarded as the fu- 
thers of the people; and perſons of lower rank, as welt as ties 
and corporations, ehoſe from amongſt them a patron' who ma- 
niged their pablie affairs and undertook the defence of th 
law ſoits. The client in return promiſed to aſſiſt his patron 
marrying his daughters, to redeem him and his children from 
captivity, to promote his canvaſs for offices, and in a word to 
render every ſervice'in his power. The patricians, to whom 
the knowledge of the law was for a long time confined; wife 
charged their office gratuitouſly ; but when in proceis of time 
the forms of the Jaw were divulged, and the connection between 
patron and client became weaker, perions of all deſtriptious ap- 
themſelves to the ſtudy of the law, and the lawyers 
to give their advice to all alike; and in a more inter- 
eſted manner; ſo that at laſt they were ſeen walking up and 
down the forum, and even offering themſelves to any who'wighe 
want their affiſtance, The effect of their labours was, that they 
aced three new branches of law. 1. They ſettled the forms 
and proceſs of the different actions. 2. They decided, either at 
home or in forenſic diſputations, difficult queſtions ſubmittea to 
mem by their clients; and their opinions were reſpected and 
lack by the- Judges, and in time came to have the force of 
law. (So great lde were the learning and abilities of theſe 
j uriſconſults, that they were frequently confulted by the jodges 
on difficult points, us appears by J. 4 47- Dig. Orig. Far.) 
They proceeded a ſtep farther, an ee to introduce 
laws where they thought the old deſective, which they fre · 
vently effected by means of f&ions, which in time acquired the 
bility of law, Thus it is to them we owe the guerela inoffi- 
 ciofi teftamenti, by which a teſtament in ſome caſes was ſet atide 
as unjult, although the laws of the twelve tables bad given the 
te ſtator an abſolute power of diſpoſing of his property ; which 
was done under pretence that he was not of found mind; 
Dix. 5. 22. Alſo the donations between man and wife, which 
the old law totally forbad, arid many other points which Cicero 
hr much of in his oration againſt Murena. The reſponſe. 
* L. 1. 2 
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tradiſtinction to the laws of the twelve tables, the 


jut non ſcriptum, or unwritten law: and having no 
bes uw began then to be called the civil law; 
and is that which is ſtyled by Juſtinian the juriſpru- 
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of Cains, and @ conſultation of ſome unknown juriſconſult, are to 
be ſound in the learned work of Mr. Schulting, intituled Juri/- 
As to the — they were expreſsly ſaid not to have the 
power of abrogating the old law, but merely by aſſiſting, ſup- 
plying, and correcting it. Jus prætorium oft quad pr atores intro- 
ducerunt, adjuvandi wel jupplendi vel corrigendi juris civilis gratia, 
propter utilitatem publicam. Dig. 1-1. 7. Aud we find the pra- 
or denying an action in a certain caſe, ne contre leges faciat. 
Dig 6. 2.12+/. 4. Yet in fact the decifions of the pretorian 
law were in ſome caſes direQly contrary to the twelve tables; 
but theſe were caſes where equity required their interference 
agaipſt-the ſtrict letter of the law, They perfected this ſyſtem 
of equity chiefly by four means. 1. By inventing. fictions, as 
chat of the jus peſtliminii, by which a perſon who returned from 
captivity was, in order to preſerve his civil rights, feigned bhever 
to have been abſent. 2. By introducing. perſons. and names 
unknown to the old law; Thus, when they wiſhed to give the 
poſſe ſſian of a deceaſed, perſon's property to one WhO was ex- 
cluded from the inheritayce, they called him, bonorum Fe nd 
though In fact he differe&lutle from an heir, 3. Ibey defeated 
many, actions valid by she civil law, by granting exceptions 
againſt them, if the tranſactions on which they were founded 
were brought about by fraud or fear; and in ſome caſes they 
granted actions which the civil law denied. 4. By a ſentence 
called reftitutio in integrum, they reſtored the whole buſineſs to its 
former tate, as if norbing had been done. See Heineccii Antig. 
Rem. lib. 1. tit. 2. The præiots, as indeed all other magi- 
ſtrates, were attended by a numerous council of aſſeſſors when 
they ſat in judgment; Nod de Furi/diftione, lib. 1. tap. 13. C 
12+; and their juriſdiction was much more extenſive than that 
of the diles. The fragments of the perpetual edi& are col- 
lefted by Jac, Gothofredus, and are alſo publiſhed by Mr. Po- 

thier in the work above cited. | | 
| Theſe innovations of the learned lawyers and the prators 
will not ſurpriſe thoſe who refle& on the jarring powers which 
compoſed the Roman ſtate, which made it more difficult to 
. procure new laws to be enacted by public authority to meet 
new emergencies, than it is with us to procure an act of par- 
hament. And in truth ſomething of a ſimilar nature has hap- 
pened in the laws of all nations, and among ourſelves, * 
en, 
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dentia media, becauſe it came in between the laws 
of the twelve tables and the Imperial confticutions. 

Next to theſe were the Leges, or laws emphati- 
cally ſo called; becauſe they were enacted by the 
whole body of the people, reckoning both the no- 
bility and commonalty together: and this was par- 
ticularly, when a new caſe happened that was not 
provided for by the former laws; the conſuls on 
this occaſion cauſed the people to be aſſembled to- 
gether, and informed them what the caſe was, and 
aſking their opinions, that 1s, puiting it tothe vote, 
they decided the ſame according to the rules of 
equity as the matter appeared to them; and this 
deciſion being made, was ever afterwards in the 
like caſes obſerved as a law. For aſter the aboli- 
tion of the regal government, the magiſtracy was 
jodged with the people; one principal branch 
whereof is the power of making laws. 

Aſterwards, the common people mutinying, up- 
on ſome differences with the nobility, retired and 
ſeparated themſelves from the nobility for ſome 
time; and during this feceflion they enacted laws of 
their o, which were called Plebiſcita: and upon 
4 reconciliation with the nobility afterwards, it was 
agreed und conſented to, that theſe alſo "ſhould 
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den, p. 109 fays, -** The judges bare frequently explained the 
words (of an act of parliament] entirely-contrary. to the text, 
and ſometimes, have taken things by equity. contrary to the 
text, in order to make them agree with reaſon and equity. 
Lord Hobart too, p. 346, bas the following paſſage : If you 
aſe. me then By what rulg the judges..guided themſelves in this 
dixerſe expoſition of the landen and ſentence ? I anſwer, 
It was by that liberty and authority that judges have over laws, 
eſpecially over ſtatute laws, according to reaſon add beſt con- 
venience to mould them to the trueſt aud beſt uſef*; To our 
judges we owe the barring of eſtates- tail by the 6Qian of a te- 
covery, and the modern equitable proceſs in ejectment: Serjeant 


Moore invented the cohveyance by leaſe and releaſe, to fupply 


the neceſlity of livety of ſcifin : The ecclefiaſtics introduced 
the doctrine of truſts, to evade the ſtatute of mortmainz and 


many other fimilar inflances might be adduced. _; - n= 
| 4 2 ; have 
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of law, and be. obligatory . upon. 
man people, .the nobility as, well as 


have the 
the whole 
others. | Kr 
But on the daily increaſe of the Roman ſtate, it 
appeating almoſt impoſſible to aſſemble. the whole 
body of the people, at leaſt without ſome tumult 
and commotion ; it was thought n when- 
ever any new caſe aroſe, to truſt the ſenate with this 
power: And when any new law was made by them, 
it was ſtyled Senatus-conſultum, or a decree of the 
ſenate ; and was, in like. manner as the plebiſcita, 
incorporated into the Roman civil la. * 
_ Furthermore, when the conſuls were abroad in 
the wars, to the end that the city might not be 
deſtitute of governors during their abſence, the 
people created for, themſelves two officers called 
Prætoms; and theſe: had power given to them, of 
adding to, or ſupplying and correcting the civil law 
of the twelve tables; and were wont to 9 
certain edicts, which being approved by the people 
were incotporated into the civil law, and were called 
Jus pretorium, or the prætorian edicts. 
Alſo the Ædiles curules in ſome caſes did eſta- 
bliſh laws; but as their office, ſo alſo. their edicls, 
were but for the year; and therefore at firſt they 
were called annual edits, until the time of the Cor- 
nelian law, which made them perpetual, and thence- 
forth they were called perpetual edits. Theſe were 
digeſted and put into order by Salvius Tulianus un- 
der the emperor Adrian, and illuſtrated by the com- 
mentaries of the Roman lawyers, ,, , — 
Theſe were the component parts of che Roman 
civil law, whilſt their, ſtate continued republican. 
After the government was transferred into the hands 
of the emperors, two other branches were added, 
. to wit, the Aitutiones principum, or Imperial con- 
ſtitutions, and the Re/pon/a prudentum, or anfwers of 
en noifloilon add ng ae 
For after the adminiſtration was by the lex regia 
granted by the people to Auguſtus : Wae e ther 


— 
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peror ordained by his epiſtle, or commanded by 
his'edi& or proclamation, or decreed on the cogni- 
zance of any matter coming before him in judgment, 
had the force of a law, under the ſtyle and title of 
an Imperial conſtitution. And theſe conſtitutions 
were ſometimes called placila principum; becauſe 
they were ſuch as the prince or emperor was pleaſed 
to ordain according to his diſcretion. 
Next to the Imperial conſtitutions, were the Re- 


Homſa prudentum under the emperors. The Reſpon/a 


prudentum during the times of the republick were 
delivered without the ſanction of publick authori- 
ty, and made (as was faid) of the jus non ſcrip- 
tum: But under the emperors after Auguſtus, no 
perſon was ſuffered to deliver anſwers concerning 
the law, but thoſe to whom the emperors gave 
commiſſion z and to their apſwers the judges were 
obliged to conform. And theſe do conſtitute a 
part of the jus ſcriptum, or written law. 

The Imperial conftitutions aforeſaid, in the ſpace 
of five hundred years, from Auguſtus to Juſtinian, 
grew to ſo immenſe a bulk, that the lawyer Grego- 
rius thought fit to make a digeſt thereof, from the 
time of Adrian, or (as others ſay) of Auguſtus, 
down to the reign of Diocleſian; and this he did 
by his own private authority; and from him the 
Gregorian code had its name and original. 
The ſecond code which we read of, was that of 
Hermogexes, who lived in the age of the Conſtan- 
tines; ; wherein were comprized all the Imperial 
conſtitutions of Claudius, Aurelius, Probus, Carus, 
Carinus, and that vaſt number of conſtitutions 
made by Diocleßan and Maximian. 

The next code was that of the emperor Theodo- 
Aus the younger, who cauſed the fame to be com- 
piled after the manner of the foregoing codes; con- 
taining the conſtitutions of the emperors from the 
time of Conſtantine down to Theodoſius's on 
reign; and this collection from him was called the 
Tpbeodgſſan code. was 
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But in theſe three codes there was nevertheleſs ſo 

much confuſion, contradiction, and ſuperfluity, that 

E judged a reviſal and Correction thereof to 
very neceſſary. 

And therefore from theſe. 3 dae of the Im- 
perial conſtitutions, and alſo from ſuch new con- 
ſtitutions as had been made and publiſhed aſter the 
compiling of the Theodoſian code, the emperor 
Juſtinian cauſed a new code to be compiled, which 
from him was denominated- the Fuflinian code. 
Which code he afterwards cauſed to be reviſed and 
corrected. in many particulars, and republiſhed ; 

and is that code which we have now extant at this 
da 

—— which he cauſed in like manner the re. 
ſpow/a prudentum, conſiſting of ſome hundred vo- 
jumes oſ the writings of the Roman lawyers, to be 
digeſted and abridged ; and this he called the Di- 

et or Panded, as 2 all the deciſions col- 
eged from the. queſtions, and rang, of the an- 
cient Roman lawyers. - 

And from this digeſt or pandect, and Ukewiſe 
from his own code and other commentaties of the 
ancient lawyers, he cauſed alſo his hook of  l»ſti- 
ſutes to be compiled; which containeth the ele- 
ments of the Roman law, . written in an 63 
eaſy flowing ſtyle. 

Laſt of all he publiſhed his * which, No- 
vels (novelle ) were new conſtitutions made by Juſ- 
tinian, himſelf after the publication of the other 
books; and theſe are ſometimes called the zAnther- 
ticta, to diſtinguiſh them from ſame. other pub- 
licacions of conſtitutions of the ſuccerding empe : 
rors, which are not reſpected as of much — 2 
rity. And generally, the whole civil law, in uſe 
at this day, is comprized in thoſe four books, of 
Juſtinian; the Code, the Digeſt, the Auluuule, and 
the Novels. | 

The greateſt part of this iſland was governed 
n by the civil law for about .three * 

an 
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and fixty years,” from Claudius to Honorius; 
during ite" time, ſome of the moſt eminent 
Roman lawyers, as Papinian, Paulus, and Ulpian, 
whoſe opinions and deciſions are collected in the 
body of the civil law, did fit in the ſeat” of judg- 
ment in this nation (5). But after the deelenſion 
of the Roman empire, the Saxon, Daniſh, and Nor- 
man cuſtoms took place. 

Nevertheleſs, in — the ſame law again 
came to be of grea + me within this kingdom; 

icularly during 88 all the time from the reign of 
king Stephen to the reign of king Edward the third, 
both incluſive. During which period, and at other 
times according as the ſtudy of the civil law pre- 
vailed, the judges and profeſſors of the common 
law had frequent recourſe to it, in caſes where the 
common law was either totally ſilent or defective. 
And thus we ſee in the moſt ancient books of the 
common law, as Bracton, Thornton, and Fleta, 
that the authors thereof have tranſcribed, one after 
another, in many places, the very words of Juſti- 
nian's' Inftitute. © - 

And there are ſome particular matters in which 
the civil law hath always been, and till is allowed 
to be, the only law in England, whereby they are 
to be decided; and the courts of juſtice which have 
cognizance of thoſe matters, do proceed therein 
according to the rules and forms of the Arn 
law. 

Thus in the high court of edviiraliy Cwhich was 
eſtabliſhed about the time of king Edward the 
firſt}, all cauſes civil and maritime are to be de- 
cided according to the civil we, and the maritime 
cuſtoms. 

Thus in the court of hoatlt or chivalry, he 
lord high conſtable and earl marſhal, who are the 
judges thereof, are to proceed according” to the 
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civil law, as being the moſt proper law-for-deeid-, 
ing all controverſies ariſing upon contracts made 
in foreign countries, deeds of arms and of war 
out of the realm, and things that pertain to war 
within the realm; and other matters e! that 
court hath the Pfłoper cognizance. e174: a9 A 
Sao alſo in the two uniuenſities: the courts which, 
are there held for determining ſuits to which *. 
ſcholars or members of the univerſities are 


ties, 90 po e bc rules of the civil 


law. 

{The courts of equity alſo are in many things] 
conformable to the rules of the civil law; of which 
the chief is, the high court of chancery. There 
ſuits are commenced by petition or bill; witneſſes 
privately examined ; and nothing is there deter- 
mined by a jury of twelve men, but all the deci- 
ſions are made by the chancellor. And almoſt al 
the chancellors, from Becket to Wolſey, that is to 
ſay, from the age next aſter the conqueſt until the 
age oſ the reſormation, comprehending almoſt. the 
whole time of the pope's domination within this 
realm, were eccleſiaſticks, well fkilled in the Ro- 
man laws. 

Fo — in all — ee el courts — 9 

penny om, although the canon law is the ſound- 
ation their proceedings, yet the canon law be- 
ing in a great meaſure founded, upon. the civil lau, 
and ſo interwoven with it in many branches there- 
of, that there is no underſtanding the. canon law 
rightly without being very well verſed in the civil 
law; the knowledge thereof, is therefore. abſolutel7 
neceſſary for the diſpatch of all cauſes of eceleſi- 
aſtical cognizance. And the civil law not only 


ſerves to explain the canon law; but hy the ptactite 


of all eccleſiaſtical courts, it is allowed to come in 
aid of and to ſupply the: canon law, 1 in caſes which 
are there omitted. And how neceſſary and uſeful 
the civil law is in this reſpect, doth evidently%ap- 
pear ſrom the commentaries of Lindwood * A 
. Onn 
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had in eſteem as preſiding in the capital city of 
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John de Athon upon 
conſtitutions. 5 * 


the of che Civ. Roma- 
Roman pontiffs. When the — — empire Riley's view 
onſtantinople, many of the Eu- of the Civil 
ropean princes and ſtates fell off from the domi - and Eccl. 
nion of the emperors: and Italy amongſt the reſt. Law. 
And the biſhops of Rome, having been generally Und!“ Pa- 


the empire, began to ſet up for themſelves, and 
by degrees acquired a temporal dominion in Italy, 
and a ſpiritual dominion throughout Italy and al- 
moſt all the reſt of Europe (c). 670033 $18, tt 
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{9 [The origin of the canon law is almoſt coeval with Chriſt- 
ianity ; for it ſeems to be agreed that the apoſtles of our Savi- 
our framed certain regulations tor the government of the 
church, which were called za; or rules, to diſtinguiſh them 
from the laws enacted by the ſecular authority, although the 
learned have differed as to the authenticity of the Canons of the 
Holy Apoſtles, which are to be found both in the Se 
Civilis aud Juris Canonici. Theſe rules were explained and 
enlarged by ſevęral couneils of the church; and Juſtinian, in 
Neu. 131, cap. A. the force of law to thoſe eſtabliſhed by 
the four councils mentioned by our author. From this time 
various collections of theſe canons are ſaid to have been made 
by Dionifios"Exigues in the reign of Theodoricus and Juſti- | 
nian, by Iſodorus in the ſeventh century, by Burcbardus in the 


eleventh, and Ivo in the beginning of the twelfth century. | 


Bat Gratian, having retired into a monaſtery for that purpoſe | 
in 1127, produced, after the labour of twenty-three years, a 

work e excelled thoſe of his predeceſſori, bur which 
being ſtill deſective in ſome reſpects, was referred to a council 
of cardinals and other learned men, and publiſhed by Gre- 
gory XIII. (obo was cotemiporary with our Elizabeth), under 
the title of the Decrit. (See rhe Pref. of Gregory) This work 

confifts of three parts. The 1ſt contains one: hundred and one 
diſtinctions, the ad thirty-three, cauſes, and the 3d five diſtince- 
tions, on the ſubject of Conſecration. Interpreters in quoting 
this daf geperally cs the ird words of the canon, one 
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And thereupon the ſeveral princes and ſtates 
did willingly receive into the body of their own. 
laws, the canons of councils, the writings' of the 
holy fathers, and the decrees and conſtitutions of 


. nome; to vimorrres 3 ABI Alu 1 
Concerning the canons o, councils, it was eſta- 
bliſned by J uſtinian himſelf, that the canons of 
the councils of Nice and of Conſtantinople, of 
the firſt council of Epheſus,” and of the council of 

f 9 71:2 iron meren 1 rea. 
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the number of it, which renders it neceſſary for the modern reader 
to refer to the alphabetical index of the canons, which will direct 
him to the divifion and ſubdiviſion of the Decret where any par; 
ticular canon is to be found. The Decretals are allo frequently 
cited in the ſame way. The neceflity of compoſing thete arole 
partly from the omiſſions of Gratian, and partly from the ſub. 
ſequent decrees and epiltles of the pontiffs. Of theſe it ſeems 
there were no leſs than five different collections, from which 
Gregory IX. ordered his chaplain Raymund to compoſe the De- 
cretals, which were publiſhed in the year of Chriſt 1230. (Vid. 
Praf. ad Decretal.) References to theſe. are moſt trequently 
marked with the letter X for extra z theſe and the ſublequent 
parts of the Corpus Turis Canonici being reckoned exirancous, 
and termed the doing, of the Decret; whence aroſe the ſaying, 
Male cum rebus bumanis attum i ex quo decratis ale acceſſerunt. 
Duarenus in Pref. d. Sacr. Accel. Mini. To theſe Boni- 
face VIII. added the 6th Decretal, which. is always quoted as 
ſuch, or thus, in 6. It conſiſts of five, books, to which are add- 
ed the Regulz Juris, Tnen follow, as our author ſays, the 
Clementines, collected by Clement V. but publiſhed by his 
ſucceſſor John XXII. in 1317; and the Extravagants of 
ou XXII. publiſhed in 1325. The Inſtitutes were compiled 
y the order of Paul IV. but were never . 
ledged by the popes, as appears from the preface of the author. 
This is a work of great merit. A ſubſequent collection of the 
Decretals of different councils was publiſhed by Mathews a 
French lawyer in 1661, which is to be found in ſome editions of 
the Corp. Jur. Can. but which alſo was never recognized by che 
ſee of Rome. The reader will find much information on this 
ſubject in a work of Profeſſor Bockelman, De Differemtii Juri: 
Civilis Canonici et Hadierni, which has been illustrated by the 
notes of different learned men, and was publiſhed at Utrecht in 
1737 ; alſo in the Iatroduction to Ayliff's Parergon, though the 
author ſeems to have been much out of humour with the papal 
law. See alſo the firſt part of the Decret, M, 16. AE 
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Chalcedon, ſhould be obſerved ſor laws; and 
that their decrees, as to matters of faith and doc- 
trine, ſnould de eſteemed even as the holy ſerip- 
cures. 

After Joftinias, the authority of canons made 
in or provincial: councils, and of the writ- 
ings of the fathers, ſtill prevailed; and the deci- 
fion of eccleſiaſtical controverſies, which could not 
be drawn from the councils and the fathers, was 
ſought for from the Roman pontiffs, who writ an- 
ſwers to thoſe that conſulted them, in like manner 
as the Roman emperors; and their determinations 
were called re/eripts and. decretal epiſtles, and ob- 
tained the force of laws. 

"IP particularly, of the canon law here are 

two principal parts, the Decrees and the De- 
eretals. 

The Decrees are ecdlefiaſtical conſtiturians, * 
by the pope and cardinals, at no man's ſuit. 
Theſe were firſt collected by Ivo, in the year 
1114. And aſterwards poliſhed and perſected 
by Gratian, a monk of  Bononia, in the year 


11 

_— Decretals are canonical epiſtles written by 
the popes alone, or by the popes and cardinals, 
at the inſtance or ſuic of ſome one or more, for 
the ordering and determining of ſome matter in 
controverſy; and have the authority of a law in 
therfelves. 

Of the decretals there are three volumes. The 
firſt collected by order of Gregory the ninth, abour 
the year 1231. The ſecond by Boniface the eighth, 
about the year 1298. The third made by pope 
Clement the fifth, and from him called the Cle- 
mentines, and publiſhed by him about the year 
1308. | 

To thefe may be added the Extravagants of 
Jobn the twenty- ſecond, and of ſome other bi- 
ſhops of Rome, whoſe authors or collectors are 
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o chat dhe popes did the, ſame; in e the. church, 
which J uſtinian did in the empire; they took or- 
der to have Gratian's decrees puhliſhed in the 
manner of the Pandea ; the decretal epiſtles, like 
as the Code; the Extravagants in the nature of Iuſ- 
tinian's Novels; and that nothing might be want- 
ing, Paul the fourth ordered an Jaſtitute of the 
canon law to be written by John Lancellot, ich 
was added to the body of the canon lam, orgs 


at-Rome- under Gregory the thirteenth, | 
There were alſo as many commentators. on the 


canon, as on the civil law... 
And thus both the:icinil. a0 ben lows: be- 
came in ſome conſiderable degree received through - 
out all Chriſtendom; 8 Wy n help and 
ornament to each other. 

And the rule in interpreting them — this: 10 
aſe happened, which was either not at all deter- 
mined in the civil law, ot not expreſsly, but doubr- 
ſolly and obſcurely, and the ſame was plainly and 
clearly delivered in the canon law; the deciſion 
thereof was taken from the canon law: And on 
the contrary, where in the canon law there was 
no direction, or che ſame was ambiguouſly. or 
obſcurely expreſſed; the deciſion thereof us taken 
from. the civil law : And if in any cafe the civil and 
canon laws did interfere, and were contraty to 
each other; the civil law was to be obſerved in 
the civil law courts, and the canon law in the 
canon law courts ; the civil law within the em- 
perar's dominions, and the canon. law within the 

pe's dominions. And in-the,- courts;..of civil 

aw, where a matter of canon law cognizance came 
in queſtion, the ſame was there determined ac- 
cording to the rules of the canon law,z and in 
the courts of canon law, where a matter of civil 
ky Cognizance came in e . Ne Was 
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determined according to the roles of the qvil 
law (4) 

Akt, Face that the canon To in thay 
inſtances was received here in England, appear- 
eth clearly from hence; namely,” ſor that very 
many of the decretal epiſtles of the popes are 
directed 1155 2 15 r Js in in 


nation (e). 


| Beſides the n canon law; 've "favs flu 
aun. and 1 mee 
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(4) See Dock a fir Cie. Ib. 1. cap. . I 11. & 12. Als 
though the firſt . of the chureh were modeſtly called 
canons,” or rules for the government of the members of the 
church, in time the popes aſſumed the power of giving to their 
decrees and decretal epiſtles the-force of law, and of abrogating 
the Imperial code when it contradicted their doctrines. Thus 
we read in the Decret (diſt. 10. c. f.), Lex Iuperatarum non off 
Jupre legem Dei fed ſubtus. . Imperiali judicio nen paſſat gccigiaſ 
tice judicia diffoknt ; mA (ib. Cap» 4+ 1 Conftitutiones contra ca- 
nones er derreta preſalum Romanorum, wel denof more! nullius Junt 
moment. On this head the expreſſion of Clement V. when be 
diſſolsed the order of Templars, is memorable : Licet woolly Jure 
non poſſumuss volumns tamen de plenitudine poteſtatis. Co. @ 51 is. 
Theſe ſtretehes of power made the pope Juftly un ar with 
aur common lawyers, ſo that lord Hobart (p. 148 ſays that 
he was at one time demon meridians.” Vet Calvin's Lexicon, 
voc. Canon. Fur, which refers to authorities, and which gives the 
rules ſtated by the ano in this patagraph, ſays, that the canon 
law i ns acknowledged and tapgbt in the ſtates of thoſe princes 

who adopt it, = 6b it is enacted by the Roman pontiff, but 

as a law of their own received by conſent, and acquiring the 
force of coftom, in matters which are agrecable to reaſon and 
piety, and uot contradictory to the divine law. lad (jus) in 
2 principum ac ſtntuun cvangeliceram wſurpatur ac docetur 
ut a pontifice Romano profetum, fed ut jui proprium libero con- 

1 rectptuimn in Vim conſuetudinis, 7i/que in rebus ques ration ac 
pietati emvueniunit,' nee divino juri adverſantur, | He adds it 
other rules : 1. That i in matters of a feudal vature, the ci vil 

eferred to the canon law. 2, That in forenſic cauſes the canon 

is not preſumed to differ From the civil. 

7) That the canon” law does Hot bind! except ĩt bandelent 
here, but that when received;it becomes a part of the law of the 
land ;fee. biſhop Gibſon's introductory diſcourſe to his Codex, 
p. 3 ho refers to IW. Jener, 160., Palm. 4 » Yaugh. 
21 * Bee alſo our author in tit. Courts, 16 1 
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The Legatine conſtitutions were made and pub- 
liſhed within this realm in the times of Otbo, le- 
gate of Gregory the ninth ; and of Otbobon (aſter- 
wards pope Adrian the fifth), who was legate 
here to Clement the fourth: And theſe are illuſ- 
- trated by the learned comment of John de Atbon. 

- Theſe legatine conſtitutions did extend equally 
to both provinces ; having been made in national ſy- 
nods or councils, held here by the reſpective legates. 

The Provincial conflitutions were made in con- 
vocation in the times of the, ſeveral archbiſhops 
of Canterbury from Stephen Langton to Henry Chi- 
cbeley; containing the conſtitutions of thoſe two 
archbiſhops, and of theſe ſeveral archbiſhops' in- 
termediate, to wit, Richard Wetherſbed, Edmund 
of Abingdon, Boniface, John Peccham, Robert Win- 
chelſey, Walter Reynold, Simon Mepbham, Jobn Strat- 
ford, Simon Iſlepe, Simon Langham, Simon of Sud- 
bury, and Thomas Arundel. Fheſe were collected 
and adorned with the learned gloſs of /illiam 
| Lindwood, official of the court of Canterbury, 

and afterwards biſhop of St. David's in the reign 
of king Henry the fifth, Which conſtitutions, 

altho* made only for the province, of Canterbury, 
yet were received alſo by the province 'of York in 
convocation, in the year 1463. af; ee 
There were other conſtitutions of divers pre: 
lates, both before and after: but theſe which 
have been mentioned, having been introduced to 
publick notice by the two learned canoniſts above- 
named, have been principally regarded, 

Concerning this whole body of the canon law, 
it is enacted by the ſtatute of the 25 Hen. 8. c. 19. 
as followeth : ¶ bere divers conflitutions, ordinances, 
and canons provincial or Hnodal, which. heretofore 
have been enacted, be thought not only to be much 
prejudicial to the king's prerogative royal, and re- 
pugnant to the laws and flatutes of this realm, but 
alſo over much onerous to bis highneſs and. bis ſub- 
jets; the king's bumble and obedient" ſubjetts, \the 
| clergy 
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clergy of this realm, have moſt. humbly. beſought the 
king's higbneſs, that the ſaid conflitutions and canons 
may be committed to the examination and judgment 
of his highneſs, and of to and thirty of the king's 
ſubjefts, «wbereof ſixteen to be of the clergy of this 
realm, and all the ſaid two and thirty perſons to be 
choſen and appointed by the king's majeſty ; and that 
ſuch of the ſaid conſtitutions and canons, as ſhall be 
thought and determined by the ſaid two and thirty 
rſons or the more part of them worthy to be abro- 
gated and annulled, ſhall be abolite and made of no 
value accordingly; and ſuch other of the ſame con- 
Riitutions and canons, as. by the ſaid two and thirty 
or the more part of them ſhall be approved to ſtand 
with the laws of God; and conſonant to the laws of 
this. realm, ſhall fand in their full frength and 
power, the king's moſt royal aſſent being firſt bad 
and obtained to the ſame: And foraſmuch as ſuch 
canons, conſtitutions, and ordinances, as heretofore 
have been made by the clergy of this realm, catinot 
now at the ſeſſion of this preſent parliament, . by 
reaſon of the ſhartne/ſs of time, be viewed examine: 
and determined, by the king's bighneſs and to and 
thirty perſons to be choſen. and appointed according 
10 the petition of the ſaid. clergy in form above re- 
bearſed;' it is therefore enatted, that the king ſhall 
have power to nominate and affign. at his pleaſure 
the ſaid two and thirty perſons of his ſubjects, whereof 
Aileen to be of the clergy, and fixteen to be of the 
temporaliy of the upper and netber houſe of the par- 
liament; and if any of the ſaid two and thirty per- 
Jons. ſo, abeſen ſhall happen. to die before their full 
determination, then his highneſs to nominate others 
from time to time, f the ſaid two honſes of par- 
liament, to fupply the number of the ſaid. two and 
thirty, and that. the. ſame two and thirty, by his 
highne/s /o to be named, ſhall have power and au- 
therity te view, ſearch, and examine the ſaid canons, 
conſtitutions, and ordinances provincial and fynodat 
beretofore' made; and ſuch of them as the king's 
« — 9 ' bighneſs, 


. PREFACE: 


hiphneſs, and the ſaid two and thirty or' the more 
part of them, ſhall deem and adjudge worthy ta be 
continued kept and obeyed, Mall be thenceforth 
kept obeyed and executed within this realm, ſo that 
the king's moſt. royal aſſent under bis great ſeal be 
firſt bad to the ſame; and the reſidue of the ſaid 
canons, conſlitutions and ordinances provincial, which 
the king's. highneſs and the ſaid two and thirty per- 
ſons or the more part of them ſhall not approve or 
ſhall deem and judge worthy to be abolite abrogate 
and made fruſtrate, ſhall from henceforth be void 
and of none effeft, and never be put in execution 
within this realm: Provided, that fuch canons, 
© conſtitutions, ordinances, and ſynodals pro- 
ec vincial, being already made, which will not 
ce be contrariant or repugnant. to the laws ſta- 
tc tutes and cuſtoms of this realm, nor to the 
* damage or hurt of the king's prerogative royal, 
tc ſhall now. ſtill be uſed and executed, as they 
c« were afore the making of this act, till ſuch 
tt time as they be viewed, ſearched. or | other- 
« wile ordered and determined by the ſaid two 
« and thirty perfons, or the more part of them, 
* according to the tenor form and effect of this 
ce preſent act.” | Nee 
| And by the 27 Hen. 8. c. 15 Foraſmuch as 
* the canons cannot by reaſon of the ſbortugſt of the 
= time be examined during. this ſeſſion of parliament ; 
the king ſhall bave power to nominate the tu -and 
thirty perſons, ſixteen of the clergy, and ſixteen. of 
the laiiy, either before or after the diſſolution of the 
| parliament; whe/e power ſhall continue for three years 
4 after the diſſolution. Foot * 
And by the 35 Hen. 8. c. 16. The ſaid power 
was continued to the king during his liſe, and 
by the ſame ſtatute it was enacted more gene- 
rally, as follows: Until ſuch time as the king 
* and the ſaid two and thirty perſons have ac- 
«« compliſhed the effects and contents before re- 
« hearſed; ſuch canons, conſtitutions, ordinances, 
« ſynodal 
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« ſynodal or provincial, or OTHER , ECCLESIAS=. 
« TICAL; LAWS) OR JURISDICTIONS | SPIRITUAL, 
« as: be yet accuſtomed and uſed here ig the 
« church of England, which neceſſarily and con - 
te veniently are requiſite to be put in ure and exe · 
0 cution for the time, not being repugnant. con- 
« trariant og derogatory to the laws or ſtatutes 
« the realm, nor to the prerogatives of the regal 
: , crown of the ſame, or any of them, ſhall be 
: & occupied, exerciſed, and put in ure for the 
ö «. time, within this realm; and that the miniſters, 
| «« and due executors of them, ſhall not incur any 
« damage or danger for the due exerciſing. of 
ce the aforeſaid laws, ſo that by no colour or 
4p ec pretence of them or any of them, the miniſter 
« put in ure any thing prejudicial, or contrary to 
te the regal power or laws of the realm: any thing 
« whatſoever to the contrary of this preſent act 
« notwithſtanding.” ___ 


But the delign was not completed in that king's 


reign... UUW TI CH 0 
In the reign of king Edward the fixth, this mat- 

ter was again ſet on foot; and by the 3 & 4 Ed. 6. 

c. 11. it was enacted, that tbe king ſhould bave 

4% power for three years, to appoint ſixteen of the clergy, 
whereof four to be biſhaps, and ſixteen of the tempo- 
ralty, whereof four to be learned in ibe common law, to 
compile ſuch ecclefiaſtical laws as aforeſaid, not being 
repugnant to the common law or ſtatutes of this realm. 
And hereupon king Edward the ſixth directed 

a commiſſion to ' thirty-two perſons; and after- 
wards appointed a ſubcommittee of eight per- 
ſons, to prepare the work and make it ready 

for the reſt, that it might be diſpatched with the 
more expedition. Which ſaid eight perſons were 
archbiſhop Cranmer, Dr. Goodrich biſhop of Ely, 
Dr. Cox the king's almoner, Peter Martyr doctor 
in divinity, William May and Rowland Taylor 
doctors of law, Jobn Lucas and Richard Good- 
F tn 8 rich 
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rich eſquires ; by whom the work was undertaken, 
digeſted, and faſhioned, according to the method 
of the Roman decretals, and called by the name 
of Reformatio legum ecclefiaſticarum; the ſtyle 
whereof was corrected and perfected by Dr. Had- 
don and Sir John Cheek. But the king dying 
ſoon after, the royal confirmation thereof was not 
obtained. 

In the reigh of queen Mary, all the aforeſaid 
acts were repealed, by the ſtatute of i & 2 P. & 
M. c. 8. And fo the matter reſted till the firſt 
year of queen Elizabeth, when by the ſtatute of 
1 El. c. 1. the aforeſaid act of the 25 Hen, 8. 
c. 19. was revived,” and extended to the queen, 
her heirs, and ſucceſſors (the reſt of the afore- 
mentioned acts ſtill remaining repealed). | 

In purſuance of which revival and extenſion, it 
was propoſed in convocation, in the fifth year of 
queen Elizabeth, to move the queen's majeſty 

in that behalf, and afterwards, by the endeavours 
of archbiſhop Parker, it was ſet on foot in the 
- parliament of the 13 Eliz. and by a leading mem- 

ber recommended to the conſideration of the houſe 
of commons: but after that, we hear no more 
of it. | 

So that by this ſtatute, until ſuch. reformation 
as aforeſaid ſhall take effect, the canon law, ſo 
far as the ſame was received here before the ſaid 

Natures, and is not contrariant to the common 
law, nor to the ſtatute law, nor to the preroga- 
tive royal, is recognized and enacted to be in 
force by authority of parliament. Therefore the 
buſineſs upon this head muſt be, to inquire firſt 
What is the canon law upon any point; and then 
to find out, how far the ſame was received here 
before the ſaid ſtature; and then to compare the 
- fame with the common law, and: with, the ftatute 
law, and with the law concerning the king's pre- 
-. Togative (which is alſo part Fl Pfie ebmmon law) ; 
8 * „ en An 
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4 and from -thence will come out the genuine law 
8 of the church. | 

p Under this head concerning the canon law, 
2 are to be reckoned alſo the conſtitutions and ca- 
8 nons made in the convocation of the province of 
2 Canterbury, in the year 1603; and ratified by the 
1d king, for himſelf, his heirs and ſucceſſors: Which 
* were Alſo received and paſſed, about two years af- 
7 ter, in the province of Vork. 

of Concerning the authority of theſe canons, and 


conſequently the power of the convocation to make 


* laws (with the royal aſſent and approbation), much 

* diſpute hath been made; but the matter ſeemeth $:range's 

* now to be finally ſettled in the caſe Middleton Rep. 1056. 
it and Croft, M. 10 Geo. 2. In which, lord Hard- 2 Atyns's 
_ wicke, then lord chief juſtice of the king's bench, T.. 
I delivered the reſolution of the court to this effect: 

od « One- queſtion in this cauſe is, Whether the 

A * makers of the canons of 1603, had a power to 

* “ bind the laity? They were made by the bi- 

cc 


e ſhops and clergy in convocation convened by 

„ the king's writ, and confirmed by him under 
the great ſeal; but the defect objected to them 
66 13, that they were never confirmed by parha- 


re A 


10 « ment, and for this reaſon, tho' they bind the 
4 „ clergy of the realm, yet they cannot bind the 
— © laity for want of a parliamentary confirmation, 
N cc 


And ſome of the counſel in their argument 


i & ſeemed to admit it, by putting the caſe upon 

be « the foot of the ancient canon law; but as the 

— * other counſel who argued on that fide did not 

2 & give it up, it is become neceſſary to examine 
c and determine a point of ſo great moment to the 

oi « conſtitution of England, in order to ſettle the 

— % law'thereupon, And on the beſt, conſideration 
cf 


we have been able to give it, we are all of opi- 

e nion, that the cauons of 1603, not having been 

9 confirmed by parliament, do not. proprio vigere 

” * bind the laity; I fay, proprio: vigore, by their 
* | b 2 


©« own 
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© own force and authority; for there are many 
« proviſions contained in theſe canons, which are 
« declaratory of the ancient uſage and law of the 
© church of England, received and allowed here, 
« which, in that reſpect, and by virtue of ſuch 
tc ancient allowance, will bind the laity; but 
« that is an obligation antecedent to, and not 
ce ariſing from this body of canons.” They who 
« look into Spelman's collection, will find much 
c matter in the ancient councils, that may ſerve 
« for illuſtration and ornament ; but as thoſe were 
« often mixed aſſemblies, compoſed partly of 
« clergy and partly of laymen; ſometimes the 
*t.king with his nobility, at other times ſome of 
tt the commons likewiſe, are mentioned as preſent. 
e But whether they had ſuffrages in theſe coun- 
« cils or not, and in what manner they were ſent 
e thither, whether by election, or by what other 
« kind of conſtitution, is very uncertain and ob- 
« ſcure, The like may be ſaid of ſeveral coun- 
« cils held in the earlieſt times following the 
« coming in of the Norman line; and afterwards 
te there is a frequent mixture of the legatine 
„ authority, which aroſe merely by papal: uſurp- 
ation. 

Upon this important queſtion, thereſore, it is 
ce proper for judges to proceed upon furer found- 
« ations; which are, the general nature and 
te fundamental principles of our conſtitution, acts 
« of parliament, and reſolutions and judicial opi- 
re nions in our books; and from theſe to draw our 
« concluſions. * H tart 5 
No new Jaw can be made to bind the whole 
Le people of this land, but by the king, with the 
« advice and conſent of both houſes of parliament, 
« and by their united authority. Neither the 
« king alone, nor the king with the concurrence 
e of any particular number or order of men, hath 
« this high power. The binding force of theſe 
cc acts of parliament: ariſes from — 
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which is in the king our ſovereign liege lord; 
from that perſonal right which/is inherent in the 
peers. and lords of parliament, to bind them- 
ſelves and their heirs and ſucceſſors in their ho- 
nours and dignities; and from the delegated 
power veſted in the commons as repreſentatives 


of the people; by reaſon of this repreſentation, 


every man is ſaid to be party to, and the con- 
ſent to every ſubject is included in, an act o 
parliament. N 


But in canons made in convocation, and con- 


cc 


cc 


firmed - by the crown only, all theſe requilites 
are wanting, except the royal afſent; there is 
no intervention of the peers of the realm, nor 
any repreſentation of the commons. an 
cc Tt was ſaid indeed by ſome of the civilians 
in this cauſe, thar, even in parliament, there is 


not an actual repreſentation. of all orders and 
degrees of men, there being more ſubjecis who 


do not vote in elections, than who do. But 
that doth not make it ceaſe to be a repreſent- 


ation. It was impoſſible that all could join 


in the election; and therefore our coaſtitutian 
hath fixed it in thoſe who are poſſeſſed of 
the moſt valuable and fixed ſort of property. 


A notion alſo was advanced in this argument, 
that the parſon repreſents the pariſh ; But how 


can that be, when we all know, that the par- 
ſon is not elected by them? The writ is to 


ſummon to convocation the whole clergy; and 


the premonition is, that archdeacons and deans 
ſnall come in perſon, and the reſt by their re- 
preſentatives. Thele,, ſhew plainly that the 
clergy only are called, and that the proctors age 
choſen to repreſent the clergy only. Hence 
ariſes the diſtinction between canons made in 
ancient councils confirmed by the empire after 
it became Chriſtian, and thoſe made here. The 
emperor, according to Juſtinian and the Digeſt, 
had a legiſlative power; and when they tecciv- 
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« ed his confirmation, they had their full autho- 
« rity. But that is not the caſe here: the crown 
« hath not the full legiſlative power: and it is 
ce therefore rightly ſaid in 2 Salt. 673, that the 
4 king's conſent to a canon in re eccleſtaſtica makes 
ct jira law to bind the clergy, but not the laity: 
c And no one can ſay, that the conſent of the 
people is included in the royal confirmation. 
Another argument is, that by our conſtitution 
te the power of impoſing taxes is co-extenfive with 
«© the power of making new laws. The parlia- 
e ment lays taxes upon all the people; but the 
«« clergy never pretended to tax àny but them- 
-<«' ſelves. And it ſeems almoſt an abſurdity to 
« ſay, that when the clergy in convocation cannot 
te charge the laity with one farthing by way of tax 
*««-or impoſition, cannot even create a new fee to 
e be paid by them, yet that the clergy ſhould 
it have it in their power to enact new laws, 
for diſobeying which, the laity ſnall incur the 
« penalty of excommunication, which is to be 
„ carried into execution by the loſs of their hber- 
« ty, and a' diſability to ſue for and diſpoſe of 
te their perſonal eſtates. This would certainly be 
ee to affect the laity in their prope ty in a very high 
« degree; and yet it is admitted, that the clergy 
ce by ſynodical acts cannot charge the property of 
te the laity. | 1 | 
In all the acts of parliament ſince the re- 
% formation, for confirming forms of prayer and 
ce other eccleſiaſtical conſticutions, the preambles 
„ ſhew, that the clergy in convocation were only 
* conſidered as the proper aſſembly to prepare 
* and propound them, but not to enact or give 
ee them their force. It was objected indeed in 
cc this argument, that the confirmation in parlia- 
ment did not give being to them as laws, to 
bind the laity ; but was deſigned merely to in- 
force them by the addition of temporal penal- 
e ties, But that is not the only reaſon, though 
| 6" 
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« jt is one. The true uſe of theſe confirmations: 


_« in parliament was, the extenſion of ſuch con- 


« ſtitutions over the laity, who would otherwiſe 
« not be bound. It hath alſo been ſaid, that at 
« leaſt they ſhould bind the laity in re ecclefia/- 
« fica.— But this proves a great deal too much; 
tc there are many things of an eccleſiaſtical na- 
tt ture, which no canon can touch, as the caſe 
cc of tithes, the degrees of conſanguinity, and 
te the operation of adminiſtrations; and if this 
te argument would hold, they might overturn 
te the common law as to the heirſhip of lands, 


tc and the diviſion of perſonal eſtates; which 


& would never be endured,” for theſe are matters 
« which have always been regulated by the le- 
« opiſlature.” And after” conſidering the caſes 
which had been alleged on both fides, he con- 
cludes upon the whole, and lays it down as the 
deliberate reſolution of the whole court, that the 
canons of 1603 do not proprio vigore bind the 
i 7 n We | 

Leaky aforeſaid caſe, the point was not in queſ- 
tion, whether or how far the ſaid canons are obli- 
gatory upon the clergy. It ſeemeth generally to 
be underſtood, that they are binding in that re- 
ſpect. And it is to be obſerved, that there are 
very many particulars in thoſe canons, which are 
taken from the ancient canon law received here 
before the ſaid ſtatute. of the 25 Hen. 8. And 
therefore upon this head, it is to be inquired, 
how much of thoſe canons 1s agreeable to the an- 
cient canon law, and how much is added of new 
by the convocation of 1603: for in the former 


caſe, the ſame will be obligatory. both upon the 


clergy and laity; and in the latter caſe, upon the 
clergy only 

et there ſeemeth to be one exception to this 
general rule, and that is, with reſpect to thoſe of- 
ficers of the eccleſiaſtical court which are lay men, 
as regiſters, proctors, and apparitors (and we may 
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add alſo churchwardens, who are officers attend- 
ant on the courts of viſitation, there to give inform- 
ation of offences); for. as to theſe, the temporal 
courts” in the adjudications which have been 


made, do proceed upon a ſuppoſition that theſe 
canons are in force. But according to the fore- 


going doctrine, the diſtinction muſt be this: That 


the regulation of the officers according to the 
meaſures” preſcribed by theſe canons, is not fo 
much of neceſſity, as of convenience; that the 


canons in theſe reſpects are a good rule to go by, 
but not of peremptory obligation; and therefore 


that the authority which the court exerciſeth over 


its officers according to theſe canons, is not from 
the canons themſelves, but from that power which 
every court hath over its own officers, by the com- 
mon law, by the ancient canon law, and by every 


law; for without this, there could be no courts 
Ale r ach n 1: ieh 


III. The Counon Jaw is ſo called, becauſe it 


is the common municipal law or rule of juſtice 


.. throughout the kingdom. For although there are 


Pref. 
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Y [Seribere leges is in truth ya rug; to enact laws, The 
. ex uon ſcripta is there tore that law which derives its force from 


divers particular laws, ſome by cuſtom: applied to 


particular places, and ſome to particular cauſes ; 


yet that law, which is common to the generality 
of all perſons, things, and cauſes, and hath a ſu- 
perintendeney over thoſe particular laws that are 
admitted in relation to particular places or matters, 
is the commop law of England. lays 2 
This is uſually called lex non ſcripta (F); not as 
if all choſe laws of which it conſiſteth were only oral, 


or communicated from the former ages to the 


latter merely by word; ſor all thoſe laws have their 


ſeveral monuments in writing, whereby they are 
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cuſtom, not from poſtuve enactment. ] | 0 
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transferred from one age to another, and without 
which they would ſoog loſe: all kind pf / certainty ; 
for as the civil and canon laws have their canons, 
decrees, | and decretal determinations, in writing. 
fo thoſe: laws of England which are not comprized 
-under;the title of acts of, parliament, are for the 
moſt part extant in records of pleas, proceedings 
and judgments,” in books of reports and judicial 
deciſions in tractatea of learned men's arguments 
and opinions, preſerved from ancient times, and 
ſtill extant in writing: But they are ſtyled unwritten 
{aws, becauſe their authoritative and original in- 
ſtitutions are not ſet down in writing in that man- 
ner, or with that verbal explicitneſs, that acts of 
parliament are; but they are grown into uſe, and 


have acquired their binding power and the force 


of laws, by a long and immemorial uſage, and by 


the ſtrength of cuſtom and reception in this king- 


dom; the matter indeed, and the ſubſtance of 
thoſe laws, are in writing, but the formal and 
obliging force or power of them grows by long 
uſe and cuſtom. For cuſtom generally received 
in this kingdom, obtains the force of law; and ãs 


that which gives power ſometimes to the canon 
law and ſometimes to the civil law, in the re- 
ſpe give courts wherein they are in uſe; and again, 


controls both, when they croſs other cuſtoms that 
are generally received in the kingdom. 
As to the riſe and original of this common law., 
it is to be underſtood, that after the decay of the 
Roman empire, chis nation was iavaded by ſeveral 
different people; each of whom, more or leis, 
introduced their own Jaws in the places where 


they ſettled. When the kingdom became united 


under one monarch, the ſeveral laws werte col- 


lected and formed into one general law of the 


realm. 

Alfred, who was the firſt ſole monarch after the 
Saxon heptarchy, about the year 896, collect 
ed all the Jaws into one book, and coinmanded 

2 them 
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ther to be obſerved throughout the whole king- 
dom, which before only affected certain. parts 
thereof. ” P38 365 | y. | 
Aſter him, Edward the confeſſor, who began his 
Teign in the year 1041, out of the former laws 
compoſed a ſyſtem which he called the common 
Lam; upon which account he is ſtyled by our hiſ- 
torians, the reſtorer of the Engliſh laws. 
Aſterwards, William the conqueror; with the ad- 
vice of his council, on conſideration of all the laws 
and cuſtoms, abrogated ſome, and eſtabliſhed 
others; to which he added ſome of his on coun- 
-ery laws, which he judged moſt to conduce to the 
preſer vation of the peace. Ie h 
William Rufus, his fon, broke through the an- 
cient laws and cuſtoms which his father had eſta- 
bliſhed. But the conqueror's next ſon, king Henry 
the firſt, ſurnamed Beauclerk, from his eminent 
learning, aboliſhed all the evil cuſtoms which his 
brother had introduced, and reſtored the; laws; of 
Edward the confeſſor, with thoſe amendments 
which his father had made by the advice of his 
barons. 7 8 | iN £1179 4 
The next ſucceeding kings, in like manner, 
- confirmed all the aforeſaid laws and cuſtoms, and 
enacted new laws as occaſion required, by the 
advice and conſent of the great council of the 
realm; the original records of which being Joſt, 
f ar remain only now as parts of the common 
aw. | | Ec n 
For we have no original or authentic tranſcripts 
of acts of parliament, ancienter than the reign of 
king Henry the third. But undoubtedly ſuch 
there were. And many of thoſe things that we now 
take for common law, were originally acts of par- 
liament, though now not to be found of record. 
And if in the next age, the ſtatutes made in the 
time of Henry the third and Edward the firſt ſhould 
be loſt, yet even thoſe may poſſibly in future 
times paſs for parts of the common law; = 
| indeed, 
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85 indeed, by long uſage, and the many reſolu- 
ts tions grounded upon them, and by their great an- 
tiquicy, they ſeem even already to be incorporated 
18 with the common law: and that this is ſo, may 
vs appear, though not by records, for we have none 
on ſo ancient, yet by authentic and unqueſtionable 
{= hiſtory, wherein a. man may without much diffi- 
culty find, that many of thoſe matters which are 


- now uſed and taken for common law, were enact- 
18 ed in parliament or great councils before the reign 
d of king Henry the third. But yet, thoſe conſti- 
N- tutions and laws being made before time of me- 


he mory, do now obtain, and are taken as part of 
; the common law and immemorial cuſtoms of the 
kingdom; and ſo they ought now to be eſteemed, 
though in their original they were acts of parlia, 
ment. „ n - 022249056 nk & 2 nid 
And this common law bath been committed to 
writing, and delivered down to the preſent times 
in the works of divers learned men. t 
Particularly, the famous and learned Glanvil, 
lord chief juſtice in the reign of king Henry the 
ſecond, wrote a book of the common law, which 
is faid to be the moſt ancient compoſition on that 
ſubject now-extant. | bees 
Bracton, who was a judge in the reign of king 
Henry the third, wrote a very learned treatiſe of 
the common law, towards the latter end of that 4 
_ king's reign 3 which is held in great eſtimation to a 
this day. | 
Britton, who, as ſome ſay, was biſhop of He- 
reford, or, as others ſay, was a judge, (and per- 
haps he might be both,) in the times of king Henry 
the third, and king Edward the firſt, compoſed a 
learned work on the common laws of England, 
which was publiſhed in the fifth year of king Ed- 
ward the firſt. - | 
The book called Fleta, was written by ſome 
learned lawyer, who being committed to the pri- 
ſon of the Fleet, had leiſure to compile it there, 
and 
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and thereſore ſtyled it by the name of the Fleet. 
The author thereof is unknown; but it appeareth 
in his book that he lived in the reigns of es 
oh ſecond and Edward the third. %% 54 
And ſrom theſe, and other books of the com- 
mon law, and from original records and other au- 
thentic monuments, that great lawyer Sir Edward 
Cote, afterwards lord chief juſtice of the king's 
bench, in the reign of king James the firſt, com- 
poſed his four books of Inſtitutes, which are de- 
ſervedly eſteemed as mol valuable repoſitories of 
the common la. 
Under this head concerning the common law, 
are to be conſideted alſo Judicial decifions, or 
determinations in the courts of juſtice. Which, 
altho* by virtue of the laws of this realm they 
bind as a law between the parties thereto, as to 
the particular caſe in queſtion, until reverſed by 
writ: of error; yet do not make a law properly 
— called (for that only the king and 'parliament 
can do): yet they have a great weight and au- 
thority in expounding, declaring, and publiſh- 
ing what the law of this kingdom is; eſpecially 
when ſuch deciſions hold a conſonancy and con- 
gruity with reſolutions and decifions of Dammer 
times. ; 
Of theſe cad 4 in the ea courts, 
there are abundant inſtances in the books of re- 
ports; but of cafes adjudged in the eccleſiaſ- 
tical courts, no collection hath been publiſhed ; 
which hath been one cauſe chy the law and prac- 
rice of thoſe” courts is not ſo generally under- 
ſtood. 
; eee may ibe added uſo the Regifter of 
writs: Which writs, altho“ they are not ſtrictly 
Jaw, yet being compiled with the utmoſt caution 
and judgment, by the moſt eminent and expe- 
rienced ſages of the law, are EY eſteemed 
AS of very ore —_— 1 
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PREFACE. 


IV. The STaTuTz law is made by the king, 

the lords ſpiritual and temporal, and commons 
in parliament aſſembled; that is, by the united 
ſuffrages of the whole kingdom, either in per- 
ſon or by repreſentative. And this is that which 
ives unto acts of parliament their ſtrength and 
ſuperiority above all other Jaws in this kingdom 
whatſoever; by virtue whereof they control, 
alter, mitigate, repeal, revive, explain, amend, 
both the common, canon, and civil laws, and 
actually have done fo in abundance of inſtances. 
Theſe ſtatutes or acts of parliament bear date (as 
was obſerved before) from the reign of king 
Henry the third; and new ſtatutes have been en- 
acted in every king and queen's reign ſince that 
time, except only during the ſhort reign. of king 
Edward the fifth. By which means, in the ſpace 
of upwards of 509 years, they have neceſſarily 
become very numerous, and not a little confuſed ; 
ſo that there is need of another Juſtinian to reviſe 
and digeſt them. 

Under this head, we are allo to reckon the 
Thirty- nine articles of religion, agreed upon in 
convocation, in the year 1562; and, in like man- 
ner, the Rubrict of the book of common prayer: 
Which being both of them eſtabliſned by act of 
parliament, are to be eſteemed as part of the 
ſtatute law. 7 | . | 


THESE are the conſtituent parts of the Eng- 
liſh eccleſiaſtical law, as practiſed and exerciſed in 
the eccleſiaſtical courts, and in the courts of com- 
mon law. But beſides theſe, there are other courts 
which in many inſtances have concurrent juriſdic- 
tion; and in which indeed moſt eccleſiaſtical 
matters of conſiderable conſequence are now uſually 
determined; namely, the courts of equity, in-the 
exchequer, and in the chancery, In theſe are 
cognizable matters of tithes and modus's ſor the 
' fame, cauſes matrimonial and teſtamentary and 
N 1 other 


nr 


other things relative thereunto, as appointing of 
guardians, ordering executors and adminiftrators, 


taking care of the intereſts of infants, payment 
of debts and; legacies, and many other ſuch like.. 


And in theſe courts the determinations are made 
according to the rules of equity and good con- 
ſcience; and more eſpecially they take cognizance 
in caſes where no proviſion, or not ſufficient pro- 
viſion, is made by the ordinary courſe of law; 
and ſometimes they will mitigate the rigour of 
the common law, where by circumſtances there 
happens to be a, peculiar hardſhip or inconvenience 
in the particular caſe in queſtion; but, ordinarily 
they will not determine againſt the known and 
eſtabliſhed maxims of the common law, much leſs 
relieve againſt an act of parliament, for that cans» 
not be altered but by the ſame authority which 
eſtabliſhed it. | 

As to what is delivered concerning the thirty- 
nine articles above, it is to be obſerved, that 
what is alledged from thence in the following 
book is inſerted; not as matter of doctrine, but 
as matter of law; points of doctrine being foreign 
to the author's whole deſign. \ 

In like manner in delivering matters of law, 
the author taketh not upon him to cenſure or 


prove this or that regulation or eſtabliſhment ; it 


being his province to inquire, not what the law 
ought to be, but what it is: and he hopeth that 
the few obſervations which will occur, will ap- 
pear not to be ſtrained of. impertinent deductions, 
but naturally reſulting. from the undeniable evi- 
dence of facts. * 4 ; 
It ſometimes happeneth, that the, ſame law fall- 
eth in under different titles. In which caſe, that 
each title may be as it were a compact treatiſe 


- 


within itſelf, it is judged. proper to inſert that 


law under thoſe ſeveral titles: repetition in ſuch 
caſe being more eligible, than referring the reader 
to other parts of che book; as it is better to ſhew 


a man 


2 erco saar. 
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a man the way, than to ſend him elſewhere for in- 
formation 1m rob 

In citing authorities, the author hath deemed- 
it indiſpenſable, to attribute to every man what is 
his on; having oſten obſerved, not without ſome 
degree of indignation, authors of great name 
borrowing from others without acknowledging the 
debt. Therefore he acknowledgeth his vouchers upon 
all occaſions, of what credit ſoever they may be; 
endeavouring at the ſame time, not to lay more 
burden upon any one than be can very well bear; 
but proportioning his authorities according to the 
difficulty and importance of the points to be diſ- 
cuſſed; not vouching authors of leſs eminent diſ- 
tinction, for poſitions of very great moment; nor 
tainking it needful to multiply authorities in points 
not controverted, where the firſt author hath de- 
livered the law, and others only have copied after 
him. | 

A work compoſed of ſuch a variety of mate- 
rials, cannot in any reſpect be ſatis factory, with» 
out ſearching the foundations; conſequently, it 
hath been endeavoured to repreſent not only the 
law, but the hiſtory of that law, in its ſeveral 
gradations, from its firſt beginning under the 
Chriſtian emperors till its arrival in England; 
from thence, during the Daniſh and Saxon pe- 
riods to the Norman conqueſt; from the Norman 
conqueſt to the reformation; and from the re- 
formation to the preſent time. 

In like manner it might be curious, and withal 
not difficult to any perſon well ſkilled in eccleſiaſ- 
tical hiſtory, to trace out the ſeveral- peculiar dec- 
trines (not to be found in the holy ſcriptures) 
which are or have been profeſſed from time to 

time by different ſects and denominations of 
Chriſtians, 

It is to be lamented, that amongſt the proſeſſ- 
ors of the civil and canon law on the one hand, 
and of the common law on the other, ſo little of 
5 candour 
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de is to be found; inaſmuch that it ey * $ 


laid down as one good general rule of interpre- 
tation, that what a common lawyer voucketh for 


the church, and a canoniſt or civilian voucheth 
againſt it, is for that very reaſon of ſo much the. 


greater authority. 

Contrary U# pay. ray e to che different 
meaſures of right in the ſeveral courts, are ano- 
ther cauſe of regret. And not ſeldom the deter- 
minations in the ſame court have been various. 
For tho' truth is ſtill the ſame, yet the appre- 


henſions of men concerning it are different. And 
this muſt vnavoidably, ſo far, be the aun of 


uncertainty. 

One thing further is to be noted, that in all 
the books of this Kind there is a diſtaſteful in- 
rermixture of Latin and Engliſh throughout; 
occaſioned by the Roman civil and canon laws 
(and in conformity thereunto, our own provincial 
and legatine conſtitutions) - being written in the 
Latin tongue: Theſe the author hath taken the 
liberty to exhibit in an Engliſh literal tranſla- 
tion; judging it no more reaſonable to preſerve 
in theſe the Latin diction, than in reciting the an- 

cient ſtatutes and authorities of the common un 
to preſerve the original French. 


ws , 


Abbot, 
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A BB OT is a word of oriental extradtion, from 
1 the Syriac Abba, father; as that, from the Hebreu 
Ab, of the ſame ſignification: and, if we may aſcend ſtill 
higher, that word itſelf (as many others which occur in 
that language) proceedeth from the voice of nature; being 
one of the moſt obvious ſounds, to expreſs one of the firſt. 
and moſt obvious ideas. | 

The general law concerning abbies and other religious 
houſes, is inſerted under the title Monaſterieg. | 


Mc . 
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Abeyante. 


A BEYANCE, from the French bayer, to expect, 
is that which is in expectation, remembrance, and 
intendment of law. By a principle of law, in every land, 
there is a fee-ſimple in ſome body, or elſe it is in <beyance; 
that is, though for the preſent it be in no man, yet it is in 
expectancy belonging to him that is next to enjoy the land. 
1 nfl. 342. | 

Thus if a man be patron of a church, and preſenteth a 
clerk to the ſame; the fee of the lands and tenements 
pertaining to the rectory is in the parſon: but if the par- 
ſon die, and the church becometh void, then is the fee in 
abeyance, until there be a new pariſon preſented, admitted, 
and induted, For the frank tenement of the glebe of a 
parſonage, during the time the parſanage is void, is in no 
man; but in abeyance or expeCtation, belonging to bim 
who is next to enjoy it. Terms of the Law (a). 


Acceſſion day. See Yolidaps, 


— 


r 
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(a) By preſentment and inſtitution the new incumbent ac- . 
quires a freehold in the parſonage, but the fee-fmple of the 
parſonage is neither in the parſon or patron, but in perpetual 
abeyance ; and the reaſon why by the common law they might, 
with the conſent of the ordinary, grant à rent · charge out of 
the glebe, was, that the grant bound the patron and his heirs, 

Voreh 2s „ and 


; __ Acolyth. 


A COLYTH, acohythus, axoxovte;, in our old Engliſh 
called a colet, was an inferior church ſervant, who 
next under the ſubdeacon waited on the priefts and dea- 
cons, and performed the meaner offices of lighting the 
candles, carrying the bread and wine, and paying other ſer- 
vile attendance, Kennet's Paroch. Antig. Gloſſ. v. Acolyth. 
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Adminiſtration. 


T H E adminiſtration of inteſtates effects, being con- 


nected in many particulars with the law concerning 


laſt wills and teſtaments ; the whole is treated of together 


under the title Cull ill. 
Admiſſion, See Benefice, 
Adultery. See Lewdneſs, 


Advocate. 


1.7 INDWOOD ſays, that by the eivil hve none 
could be advocate, but he who bad ftugied- for 

five years, Lind. (Edit, Oxon.) 76. (a) 2 
t 
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and the ordinary and his ſucceſſors. Liee, . 648. Biſhops ard 
abbois were ſuppoſed to have a poſſeſſion in fee, but parſons 
were conſidered to have no more than an eſtate for /ife. Co. 


| Lie. 341. But in ſome reſpects they had a qualined tee; for 


before the 13 Eliz. where parſon, patron, and 2 made & 
leaſe for years, there being a previous grant of the next avoid - 
ance, and the preſentee of the grantee was inducted, and died, 
it was held that, by entry upon the parſonage, be was ſeiſed ip 
his demeſne ſo as to avoid the leaſe, dot only for himſelf but 
bis ſucceſſor, the next preſentee of the patror. Cro. Car, 
728 Hob. 7. 7 Ce. 7. Earl of Bedford's caſe. Though 
iſhops held in fee, their grants, and chote of other ſole corpo- 
rations, required confirmation to bind their ſucceſſors. Ste 
titles Leaſes and Glebe Lands. 
(a) Cod. 2. 7. 11. Prem. Dig. By the civil law, adva- 


. Cates who undertake the defence of cauſes are directed to be 


ſworg 
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Advocate. 

> OWE . 3 * 
But this is mitigated, by a conſtitution of archbiſhop 
Pekham, to three years: by which it is injoined, that 
none ſhall be permitted to Exerciſe- the office of advocate, 
unleſs he ſhall have been fag three years at ſeaſt a diligent 
hearer of the canon und civil law. And be ſhall give 
proof of this by his own oath, if the ſawe ſhall nt appear 
by, proper teſtimony, or by the notoriety of the fact. 
Lind. 78. a a 15 


other countries at this day, a perſon may be admitted to 
this office, "who®has taken a doctor of Jaws degree. Ayl. 
Parerg. (2d Edit.) 54a. | | 

By the ſtatute of the 3 F. c. 5. No recuſom conviit 
ſhall practiſe in the civil law as advocate, , 8. — 


perſon to the office of advocate, ſhall be upon a treble 
405. ſtamp (a); þ * 1 6 


vocate generally, ſhall make oath before the dioceſan 
where he was born or doth inhabit, that in the cauſes 
which he ſhall undertake he will perform the part” of A 


n 1 a 6. 111 


ſworn-on #be holy evangeliſts in each individual cauſe, ©* That 


exertions, they will endeavour to procure for their client a 
juſt and true decifion of the ſuit: that they will not, know- 
ingly and contrary to conſcience, - patronize any cauſe which 
they ſhall find to be wicked, deſperate, or ſupported by falſe- 


make ſuch a diſcovery, they ſhall withdraw themſelves en- 
tirely from the conduct of it. Cod. 3. 1. 14. All cabſes 
come under one of the following deſcriptions: They are 
either manifeſtly juſt, notorioufly unjuſt, or of a doubtful na- 
ture. The rule with regard 1d thoſe of the firſt claſs, is to 
defend them by juſt and fair s only. As to cauſes of 
the ſecond claſs, as it is culpable in the parties to proſecute 
Hem, it is of courſe more 10 in the advocate to ſupport them. 

auſes of a doubtful nature, whether the doubt ariſe from an 
uncertainty of the fact or law, may be conſcientiouſly defeaded 
By the means which are proper for the defence of a juſt cauſe. 


Huber. Prale8. ad Pand. 3. 1. Very different however is the 


as cited in 1 Black. Cam. p. 21. The wiſdom of an advocate, 
fays he, “ is manifeſted in three things, namely, by carrying 
every point; 1. againſt a juſt and wiſe judge; 2. * an 
aſtute add ſagacious adyerſary; 3. in a deſperate cauſe.” 

(% To which 40s, were added by 23 Geo, 3. c. 58. in all 8, 
* | | 3... 7  - 


. Generally, by the uſage and praftice of England and- 


2. By tHe ſeveral ſtamp acts; every admiſſion of any A 


to the utmoſt of their power and ability, omitting no poſſible 


hood; but that if in the courſe of the proteediogs they ſhall | 


omat, Civ, Law, by Strachan, vol. ii. p, 595. zd Edit. 


opinion of Albertus Magnus, who wrote in the 13th century; 


dmiſſiol. 


A 0thes/He who defireth to be-pronjoted ta the office Oh. 
of ad 


I 
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His office in ge- 


In ca't of inhi- 
dition 3. 


faichful patron, not to pervert or d 
verſe-party, but by defending the 


law and reaſon. 


' Advorate. 


clay juſtice to the ad- 
1 client by 
Alſo in matrimonial cauſes and elections 
he ſhall not be admitted to plead, unleſs he will take the 
like oath particularly therein; nor in other cauſes be- 
fore an eccleſiaſtical judge ſhall he be admitted for a longer 
ſpace than three terms without ſuch oath, uoleſs it be in 


behalf of his own church, or for his lord, or known friend, 
or for a poot man, a ſtranger, or perſon in miſery, And 
all who ſhall act contrary hereunto, ſhall be ip/o fact ſuſ- 


pended from their office until they 


ſhall make com- 


petent ſatisfaftion, and ſhall be otherwiſe duly puniſh- 


ed upon conviction of their offence, Athon. (Edit. 


= 


by a conſtitution of Othabon: No perſon ſhall be 


admitted to be advocate in any cauſe, unleſs he ſhall firſt 
produce a certificate of the ſaid oath being made from the 


dioceſan before whom he was ſworn, or ſhall take 


oath again, Athon, 123. (a) 


ſuch 


4. Can. 130. For the furtherance and increaſe of learn- 
ing, and the advancement of civil and canon law; it is 


ordained, that no proftor exerciſing in any of the arch- 
biſhop's courts, ſhall entertain any cauſe whatſoever, and 


keep and retain the ſame for two court days, without the 
counſel and advice of an advocate, under pain of a 
ſuſpenſion from his practice: neither ſhalt the judge have 
power to releaſt or mitigate the ſaid penalty, without ex- 
preſs mandate and authority from the archbiſhop. | 
in 'any of the ſaid courts 


And by Can. [7 
lo 


ſhall admit any li 


proctor 1hall do or procure to be done, or ſhall 


No jud 


year's 


| r any other matter, without the ad- 
vice of an advocate admitted to practiſe in the ſame court, 
or without his ſubſcrigtion; neither ſhall any proctot 
conclude any cauſe depending, without the knowledge of 
the advocate retained and fee'd in the cauſe: which if any 


by any 


colour whatſoever defraud the advocate of his duty or fee 
or ſhall be negligent in repairing to the advocate and re- 

quiting his advice what coorfe is to be taken in the cauſe; 

he ſhall. be ſuſpended from all practice for the ſpace'of fix 


months, without hope of bein 
the ſaid term be fully complete. 

5. Can, 96. No inhibition ſhall be granted out. 
archbiſhop's court, at the inſtance of any party, u 


g thereunto reflored before 


—_— 
—— 


(a) There is « conſtiturion- of the ſame 
advrcati fut in caufis ſetularibur, Ab. 91. 


prelate as clerict 


be 
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Advowſon. 


be ſubſcribed by an advocate practiſing in the ſaid court; 
which the ſaid advocate ſhall do freely, not taking any fee 
for the ſame, except the party proſecuting the ſuit do 
voluntarily beſtow ſome gratuity upon him for his counſel 
and advice in the ſaid cauſe: the like courſe ſhall be uſed 
in granting forth any inhibition at the inſtance of any 
party by the biſhop or his chancellor againſt the archdea- 
con, or any other perſon exerciſing eccleſiaſtical juriſdic- 
tion. And if in the court or conliſtary of any biſhop 
there be no advocate at all; then ſhall the ſubſcription of 
a proctor, practiſing in the ſame court, be held ſufficient. 


6. Othe, All advocates ſhall take care that they do not Suborning wit- 
ſuborn witneſſes by themſelves or by any other, or inſtru nee s. 


the parties either to ſuggeſt what is falſe or ſuppreſs the 
truth. And all who ſhall act contrary hereunto, ſhall be 
ipſo facto ſuſpended from their office until they ſhall make 
competent ſatisfaction, and ſhall be otherwiſe duly puniſhed 
upon eon iction of their offence. Athon, 70. | 


Advowſon, 


1, PHE right of advowſon, or of preſenting a clerk to Foundatica of 
| = the bilhop, as often as a church becomes vacant, the right of 24 
was firſt gained by ſuch as were foonders, benefactors, or 


maintainers of the church; either by reaſon of the foun- 
dation, as where the anceſtor was founder of the church; 
or by donation, where he endowed the church ; or by 
reaſon of the ground, as where he gave the ſoil whereupon 
the church was built, 1 1. 119. (a) C 


For 
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_ (4) The right of adyowſon is given by Mr. J. Blackfoxy in 
his Commentaries, as an inſtapce of an _incorporeal- heredita- 
ment, of which no bodily poſſeſſian can be had, but which 
exiſts ſalely in contemplation of law. Kl. ii. p. 21. Ad- 
vowſons are of two ſorts, 22 and in groſs, Whes 
annexed to a manor or land, 10.45 10.paſe with them, they are 
{aid (o be appendagt: when they exit as perſonal rights, in- 
de pendant of any manor or land, they ae ſaid uo be in groſs, 
Ce. Lit, 120. Another division is, that they are either pra- 
Jentative, collative, pag ehfive. - Ibid. 119. 4. In 

| 3 | as 


For although the nomination of fit perſons to officiate 
throughout the dioceſe was originally in the biſhop, and 
in no ther, yet when lords of manors were willing to 
build-churches, and to endow them with manſe and glebe, 
for the accommodation of fixed and refiding miniſters, the 
biſbops on their part (for the encouragement of ſuch 
pious undertakings) were content to let thoſe lords have 
the nomination-of perſons to the churches ſo built and en» 
dowed by them; with reſervation to themſelves of an 
intire right to judge of the fitneſs of the perſons ſo nomi- 
nated. And what was the practice, became in proceſs of 
time the law of the church. Gib/. (2d Edit.) 756. (a) 
Tuey were called | advecati and patreni, becauſe they 
- were bound to protect and defend the rights of the church, 
and their clerks, from oppreſſion and violence. G1b/. 757. 
Advowſon y- 2. The right of nominating, which at firſt was an- 
* nexed to the perſon building or endowing the church, be- 
came by degrees appendant to the manor in which it was 
built. For the endowment was ſuppoſed to be parcel of 
the manor, and the church was built by ſuch lord for the 
ute of the inhabitants of this manor; and the tithes of the 
manor were alſo annexed to the church. Upon all which 
accounts it was moſt natural for the right of advowſon 
(which was now become hereditary) to paſs with the ma- 
nor, or with ſuch part of it as might at any time be 
granted or aliened together with the advowſon : To which 
(whether to the whole, or part) it is therefore ſaid to be 
appendant; that is, to the demeſnes, which are. of, perpe- 


tual ſubſiſtence, but not to rents or ſervices, which (tho 
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an advowſon preſentative, the patron preſents the parſon to 
the ordinary to be inflitated and inducted in his church; in an 
advowſon collative, the'biſhop is both patron and ordinary : 
in a donative, the patron puts the clerk in poſſeſſion without 
any preſentation to the ordinary: for eleftive benefices, ſe 
title Cathedrals, 
(3a) This cultom was authorized by Juſfinian in Neo. 37. 
cap. 2. We alſo read in New. 123. c. 18. Ei Th WRT IpION exo 
HATHOKEVET thy *% Sehnen ow abr x weooa)o9ay n avTo; 
* 04 TUTY XAngoropact 5 i Tas dra rag aro Toig KAngiroit Yoon ynoueots 
*) at; wopunoucry TU; oropuac ela; tiger t If any one ereſt a 
church, and wiſh that he himſelf, or his btirs ſhould appoint the 
elerks, if they furniſh a living for the clerks and name proper ones, 
| «they ſhall conſtitute thoſe perſons clerks whom they ſhall name. | 80 
in the Decretal. 3. 38. 25. Si quis ecclefrant cum afſenſu dice - 
Jani conflruxit, es BOT 7g One Wan 
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parcel of the manot) may be extinguiſhed, and cannot there- 
fore ſupport ſuch appendancy. Gi. 757+ Nals. 4. 7. (a) 
If he that is ſeiſed of à manor, to which an advowſon 
is appendant, grants one or two acres of the manor, to- 
gether with the advowion;; the advowſon is appendant to 
loch acte; eſpecially aſter the grantee hath preſented, 
Watf. c. 7. | Ng 1 
But this ſeoffment of the acre with the advowſon ought 
to de by deed, to make the advowſon appendant; and 
the acre of land and the advowſon ought to be granted by 
the ſame clauſe in the deed: for if one having a manor 
with an advowſon appendant, grant an acre parcel of. the 
ſaid manor, and by another clauſe in the ſame deed grants 
the advowſon; the advowſon in ſuch caſe ſhall not paſs as 
appendant to the acre :- but if the grant had been of the in- 
tice manor; the advowſon would paſs as appendant (4). . 80 
if an huſband ſeiſed in right of his wife of a manor to 
which an adyowſon- is appendant, doth alien the manor 
by acres to divers perſons, ſaving one acre; the adyowſon 
ſhall be appendant to that acre. Qr if a leſſee. for life of 
a. manor. to which. an advowſon belongs, alien one acre, 
with the advowſon appendant, the advowſon is thereby 
appendant to that acre; M aii c. 7. 
An advowſon of- a vicarage may be appendant to a par- 
ſonage, as being derived and endowed out. of the lame, 
Upon which account it is, that if a parſon be;pazron.of a 
vicarage, and doth leaſe the parſonage to another, the 
patronage of the vicarage ſhall paſs as incident thereunto. 
And upon the ſame account, the rector of common right 
is ever eſteemed patron of the vicarage, though by ſome 
ordinance or compolition, or by the king's grant, it may be 
appointed and ſettled otherwiſe. And ſo may even, an 
advowſon of à vicarage be appendant unto other things, 
as to a manor, by reſervation upon the appropriation,, be- 
cauſe the advowſon of a rectory was :appendant, there- 
unto ; as alſo by the grant of the pat ſon, before, the time 
of memory. And in this caſe, although the act of appro- 
priation be not extant, yet the, uſe. of preſenting time out 
of mind is a ſufficient evidence of the appendancy to the 
manor, contrary to the common right. H atſ. c. 7. (& :: 


3. The right of advowſon, though appendant to # ma- Advowſon ia 
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nor, caſtle, or the like, may be ſevered from it; and being brols. 


118 2 


A 


1 * th. "IR 
* 


(a) Co. Lit. bs: a. (4) Dy. 48 4. 
(e) Moor 894+ Dy. 350. b. | * * | ; 
506 „77 


- 


8 | Adpowſon. 


fevered, is become an advowſon in groſs. And this may 

be effected divers ways: As, 1. If a manor or other thing 

to which it is appendant is granted, and the advow ſon 

excepted. 2. If the advowſon is granted alone, without 

the thing to which it was appendant. 3. If an advowſon 

appendant is preſented to by the patron, as an advowſon 

in groſs. Gib. 757. IE 

A difappendancy may be alſo temporary; that is, the 

appendancy, though turned into groſs, may return: As, 1. 

EF the advowſon is excepted in a leaſe of a manor for life ; 

during the leaſe it is in groſs; but when the leaſe ex- 

pires, it is appendant again: 2. If the advowſon is granted 
for life, and another enfeoffed of the manor with the ap- 
purtenances; in ſuch caſe the reverſion of the advowſon 
paſſeth, and at the expiration of the grant, it ſhall be ap- 
pendant (a): 3. If the advowſon is allotted to one co- 

pareener, and the manor to another, and ſhe who had the 

advowſon dies without iſſue, it is appendant again: and 

ſo, if the demeſnes are allotted to the one, and the ſer- 
vices to the other, the advowſon becomes in groſs ; but if 

the one die without iſſue, and the manor deſcend to her 

who had the ſervices, the advowſon becomes appendant, as 
it was before (56): 4. If tenant in tail aliens ſome part of 

the manor with the ad vowſon, and the alienee grants the 

a advowſori to a ſtranger; or if a common perſon hath an 

. advowſon appendant, and a ftranger preſents bis clerk, 
who is in by ſix months; in both theſe cafes, the advow- 
ſon is made diſappendant ; but yet, if in the firſt caſe the 
land aliened is recovered by tenant in tail, and in the 
- ſecond caſe the rightful patron recovers, the appendancy 
returns (e): 5. Where an advowſon is appendant to a ma- 
nor, and the owner Mortgages the manor in ſee, except- 
ing the advowſon, by this means it is become in profs z 
but if the money be paid punctually at the day, then it is 
become appendant again 'and if it is paid after the day, 
it is appendant in — and may paſs by the name of 
an advowſon appendant, in a grant or other conveyance, 
though in reality the appendancy is deſtroyed ; for if it is 
ſevered one inſtant from the manor by the act of the party, 
m is then in groſs, and not appendant (d): 6, So where 
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the owner of a manor, to which an advowſon was ap» 
pendant, accepts a fine of the-advowſon, with a grant and 
render back of every ſecond turn; now, for ſuch turn 
the advowſon is in groſs, but for other turns the appen» 
dancy ſtill continues: but if a man levy a fine of the ad- 
vowſon, and accepts a grant and render, the appendancy 
is quite gone, becauſe there was an inſtant ef time, in 
which it became fevered(a): 7. So where there are two 
eners of a manor to which an*advowſon is appendant, 
and they make partition of the manor, without taking 
notice of the advowſon; at every other turn it is ſtill ap- 
pendant: but if there had deen any expreſs exception of 
the advowſon, it would then be in groſs. Gibſ. 757. (5) 

But in the caſe of the king, by the ſtatute of Prero- 
gativa regis, 17 Ed. 2. c. 15. When the ling giveth er 
granteth land or a manor wrth the appurtenances; without he 
make expreſs mention in his dee or writing of aduowſons of 
— —.— they fail, „ 1 manor or —— atk 

's day the king reſerveth to himſelf ſueh advowſons, albeit that 
among other perſons it hath — er ved otherwiſe. + 

Giveth or granteth] But when be reftoreth, as in caſe of 
the reſtitution of a biſhop's temporalties ; then advowſons 
paſs without expreſs mention, or any words equivalent 
thereto. 10 Co. 64. | | 

Without he make expreſs mention] Either by name, or with 
the appurtenancri, or as fully and perfackiy, or in as ample 
manner and form, or the like; which have been adjudged 
equivalent to an expreſs mention: becauſe the grantee 
may inquire what the appurtenanees were, and in what 
manner and form it was held; and foraſmuch as the un- 
certainty may be reduced to a certainty by inquiry or eir- 
cumftance, the grant is good. 10 Co. 64. 

Other per s] The law, in the cafe of a common per- 
ſon, is thus ſet down by Rolle, out of the ancient books: 
If a man ſoiſed of a manor to which an advowſon is ap- 
dendant, aliens that manor, without ſaying with the ap- 
purtenuntes (and much more without naming the advowſon), 
yet the advowſon Hall paſs ; for it is parcel of the manor. 
2 * 60. 

4. Phe right or property which a patron hath in an Advowſen only 
advowſon, will not warragt a plea (as it is in temporal traf. 
property) that he is ſeiſed in his demeſne as of fee ; but 

oaly, ſeiſed in fee, The reaſon of which is, becauſe that 
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inheritance ſavouring not de demo, cannot either ſerve for 


the ſuſtentation of him and his houſhgld, nor can any 


thing be received for the ſame, for detraying of charges, 


And in the caſe of. Fobn London and the church of South- 


tuell, where the words of the leaſe were, commodities, 
emoluments, profits, and advantages, to the prebend be- 
longing; im was adjudged that the advowſon could not 
pals by the ſaid words, becauſe all of them implied things 
gainfulz which (as was added) is contrary to the nature 
of an advowſon, regularly. 11 f. 17. (o/ 

Ad hereby it appeareth, how the common law doth 
deteſt ſimony, and all, corrupt bargains for. preſentations 
to any beneſice ; but that a fit perſon, for the diſcharge of 
the cure, ſhould be preſented freely without expectayion of 
any thing. Nay ſo cautious is, the common Jaw in this 
point, that the plaintiff in a gears impedit could recover no 
damages for the loſs of his preſentation, until the ſtatute 
of the 13 Ad. I. c., 5. And that is the reaſon. that guar- 
dian in ſocage ſhall not preſent to an advowſon, becauſe 
he can take nothing for it,.and by conſequence he can- 
not accaunt fot it; and by the jaw he can meddle with 
nothing that he cannot account ſor, 1 If. 7.1 
Which ſaid doctrine, and the plain tendency thereof, 
are exactly agreeable, not only to the nature of advow- 
ſons, which ate mere a truſt veſted in the hands of pa- 
trons by conſent of the biſhop, for the good of the church 
and religion; but alſo to the expreſs letter of the canon 
law, the rule of which is, that the ,right of patronage, 
being annexed. to the ſpititualty, cannot be bought or 
ſold (). So that the notion and practice of making mer- 
chandiſe of advowſons and next avoidances, is not eafily 
reconciled, either to the laws of the church, ot to the 
ancient laws of the land, or to the nature of advowſons, 
conſidered as truſts for the benefit of mens ſouls. Nor 
doth it follow, either from the patron's being now veſted 
with that right by the common law, or from its being 
annexed to a temporal inheritance, that: it is itſelf a tem- 
poral inheritance, or ought (legally ſpeaking) to be con- 
ſidered otherwiſe than as a ſpiritual truſt; ſince it is cer- 
tain, that the foundation of the right was the conſent of 
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(a) Hob. 304. ö N 

() De jure wero patronatus mandamus quatenus , R. illud com - 
 paravit, (cum inconveniens fit vendi jus patronatus, quod eft /pi- 
r- annexum,) contractum illum irritum eſt decernas, X. 3. 
38. 10. 8 — ; . * | 


the 


* wW'2 9 * 9 & mn, ay, © 


was MLS EG ,  þAx®TR EGGS... .A WM 2 A ©. ©. 22 


Advowſan, 


the biſhop; and as to what is called appendaney, it 
amounteth to no more than this, that a truſt of a ſpiritual 
nature, and for ſpiritual ends, ſhall reſt in the ſame per» 
ſon to whom the temporal inheritance doth belong. For 
the ſeparation of advowſons from the manors, and the 
nts of next avoidances and the like, were ſteps taken 

afterwards, and what undoubtedly. were never thought of 
by the biſhop upon the firſt conceſſion ; who had nothing 
in bis eye but the encouragement of ſueh pious founda- 
tions, and a reaſonable reſpect to the founder (who was 
ſuppoſed to dwell there) in the nomination of ſuch a 
clerk as might be acceptable to himſelf ; under the re- 
ſtraint, of being admitted or not admitted by the biſhop. 
TER 4 v9 55 ' 
The equity of which union of the advowſon to the 
manor, ſeems to be the foundation, of that maxim of the 
canon law, jus patronatus tranſit cum univer tate niſi ſpe- 
cialiter excipiatur (a); and of the common law, that the 
advowſon paſſeth with the manor of courſe, without any 
expreſs words to convey it; for though it be'otherwiſe in 
the caſe of the king, yet that is upon the foot of the 
ſtatute of Prerogativa regis, and not of the common law 
Gibſ. 758. , 

To this purpoſe it is material, that the canon law ex- 
preſoly forbad the obtaining and procuring of next pre- 
ſentations ; as we find in a decretal epiſtle of ; pope Alex- 
ander the third to the biſhop of Exeter; upon which, the 
rule of the law is, that he who purchaſeth an advowſon 
ought to be deprived thereof. Gib/. 758. (5) 


5. Advowlon being an inheritance incorporeal, and not How grantable. 


lying in manual occupation, cannot paſs by livery z but 
may be granted by deed, or by will, either for the in- 
heritance, or for the right of one or more turns, or for as 
many as ſhall happen within a time limited (c). But this 
general rule with regard to advowſons in groſs; - next 
avoidances, and the like, is to be underſtood with two 
limitations : | 

(1r.) That it extends not to eccleſiaſtical perſons of any 
kind or degree, who are, ſeiſed of advowſons in the right 


(a) X. 3. 38. 7. in Ghſſ. | 

(5) Dui emit jus patronatus ut poffit * flium vel ne- 
Potem /eu quem vu e privari debet, Ib. c. 6. be 
() That an advowſon in grofs cannot paſs by verbal grant, 
ſee Mr. Chriſtian's note to 2 Bl. Com, p. 22. ; and that a pre- 
ſentation of a benefice of 10/. in the king's books ought now 
70 de in writing. See Benelice, I. 19, 07" of 
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of their churches ; nor to maſters and fellows of colleges, 
nor to guardians of hoſpitals, who are ſeiſed in right of 
their houſes: all theſe _ reſtrained (the' biſhops 'by 


the 1 EI. c. 19, and the reft by the 43 EL. c. 10.) from 
making any grants but of things corporeal, of which a 
rent or annual profit may be reſerved z and of that fort, 
advowſons and next avoidances, which are incorporeal 
and lie in grant, cannot de. And therefore ſuch grants, 
however confirmed, are void againft the fuccefſor ; though 
they have been —_— to be good againſt the grantors 
{as diſhop, dean, ' maſter, or guardian) during their own 
times (a). | | 
12 Where the right of granting is abſolute and indiſ- 
putable; yet a grant cannot be made by a common per- 
fon, whilſt the church is void, fo as to be entitled there- 
by to ſoch void turn, For however the avoidance that 
ball happen next after, or the inheritance of the ad» 
wvowlon, may be granted when the church is void; the 
void turn itſelf (being a mere ſpiritual thing, and an- 
nexed to the perſon of the patron) is not grantable: it 
18 then (as the law books ſpeak) a thing in power and 
authority, a thing in action and effect; the exrcution of 
the advowſon, and not the advow/on. This is the docttine 
und language of all the boaks; which alſo fay, that if two 
Have'a grant of the next avoidance, and one teleaſeth all 
7 and title to the other while the church is void; 
ſuch releaſe for the ſame reaſon is void. But all this is 
40 be underſtood of common perſons only, and not of the 
king; whoſe grant of a void turn hath been adjudged to 
be good. Git. 75% WHarf, c. 10. (() 
And with reſpect to clergymen in particular, it is enacted 
by the 12 A. f. 2. c. 12. 'as follows: Whereas fome 


ve clergy have procured prefer ments for themſelues, by buying 
vecleftaſtical troings, and others have been thereby diſcauraged ; 


5t is nn, That if any perjen fhall fer any fum of m 
«award, gift, profit, or advantage, direHly or indiretth, or 2 


28 A F # | 
te) Cre. Elia. 207. 690. * . * 
4% Dyer 26. a. 282. 6. Cra. Eliz. 173. Bur. 1812. 
where the true reaſon is ſaid to be the danger 8, monly See 
I. a. But in Cre and Het, Lord Hardaicke 


vacancy, is not within the ſtatute of ſimony, but is void at 
the common law; though if more money had been. gives. by 
zeaſon of the vacancy, it might be within the ſtatute, b 
268, See Simon, II. 1. and 1 

b or 
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or by reaſon of any promiſe, agreement, grant, bond, coomont, 
or other aſſurance of or for any ſum of money, reward, gifts 
profit, or benefit whatſoever, directly or indirat?ly, in his"own 
name, or in the name of any other perſon, take, procure, r ac= _ 
cept the next avoidance of or preſentation. to any benefice with 
cure of ſouls, dignity, prebend, or living eccleſraſlical, and ſhall 
be preſented or coltated thereupon; every fach preſemation or 
collation, and every admiſſon, inſtitution, inveſitture, and in= 
duftion upon the ſame, ſhall be utterly vaid, fruſtrate, and of n» 
Melt in law, and ſuch agreement fhall be dremed a fimaniaca! 
contract; and it ſhall be lawful for the queen, ber heirs and 
ſucceſſors, 10 preſent or collate unto, or give or beflow every ſuch 
benefice, dignity, prebend, and living eccliſiaſlicul, for that one 
time or turn only ; and the perſan ſo corruptly taking, procuring, 
or accepting any ſuch benefice, dignity, prebend, or living, ſhall 
thereupon and from thenceforth be adjudged a diſabled perſon in 
and enjoy the ſame, and ſhall alſo be ſubjefi to any 
ain or penalty, limited, preſcribed, or inflited by 
ical, in like manner as if ſuch corrupt agree= 
ment had been ad after ſuch benefice, dignity, prebend, or 
living eccleſlaflicel, had become vacant ; any law or flatute to 
the contrary in any wiſe nottbithſtanding. 

But this act being only teſtrictive upon clergymen, alt 
other perſons continue to purchaſe next avoidances as they 
did before, and preſent thereunto as they think proper. * 

6. As to advowſons in; groſs, there cannot be any de- Howinherited 
ſcent thereof from the brother to the fiſter of the amire from che c. 
blood, but the ſame ſhall deſcend to the brother of tb „ 
half blood, unleſs the firſt had preſented to it in his life- a 
time, and then it ſhall deſcend to the ſiſter, ſhe being the 
next heir of the intire blood. Matſi c. 8. (a) 

So if one be ſeiſed of an advowſon in fee, and the 
church doth become void, the void turn is à chattel ; 
and if the-patron dieth before he doth preſent, the avoid- 
ance doth not go to his heir, but to his executor. Matſ. 


0. 9. (6). 

us if the incumbent. of a church be alſo ſeiſed in fee 
of the advowſon of the: fame: church, and: die, his heir,, 
© (8 ike hitter cate —— Paſtfhe frame) —@ * 
4. 2 Ffacit — t beredem ; but in the —— 
the brother, not having been actually ſeiſed, does not tranſmit 
the mheritance to the ſiſter. Co. Lit. 15. 6. F: Rep. 41. 6. 

(9) Co. Lit. 388. 4. 4 Leon. 109i F. N. B. 34. a. Bot 
this is to de underſtood of preſentative benefices, for in a do- 
—_ fuck void turn deſcends to the heir. 2 g. See 
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and not his executors ſhall preſent: for although the àd - 
vowſon doth not deſcend to the heir till after the death of 
the anceſtor, and by bis death the church is become void, 
ſo that the avoidance may be ſaid in this caſe to be 
ſevered from the advowſon before it deſcend to the heir, 
and veſted in the executor ; yet both the avoidance and 


deſcent to the heir happening at the ſame inſtant, the title 
of the heit ſhall be preferred as the more ancient and wor- 


thy. Waiſ. c. 9. (a) 


May be deviſed 
by will 


7. By laſt will and teſtament, the right of preſenting 
to the next avoidance, or the inheritance of an advowſon, 
may be deviſed to any perſon ; and if ſuch deviſe be made 
by the incumbent of the church, the inheritance of. the 
advowſon being in him, it is good though he die incum- 


bent; for although the teſtament hath no effect but by the 


Advowſon in 
cvparceners, 
jointenante, and 
tenants in come 
mon- 


death of the teſtator, yet it hath an inception in his life- 
time. And ſo it is, though he appoint by his will who ſhall 
be preſented. by the executors, or that one executor ſhall 
preſent the other, 'or doth deviſe that his executors ſhall 
grant the advowſon. to ſuch a man. Valſ. c. 10. 

But by a general deviſe of lands, an advowſon in groſs 
will not paſs; but by the words tenements and hereditaments 
it will, for an advowſon is an hereditament. 3 Athyns 
460. | | | | 
8. Where there are divers patrons, and they vary in 
theit preſentment ; if they be jointenants, or tenants in 
common of the patronage, the ordinary is not bound to 
admit any of their clerks; and if the ſix months paſs, then 
he may preſent by the lapſe; but he may not preſent 
within the ſix months, for if he do, they may agree and 
bring a quare impedit againſt him, and remove his clerk, 
and ſo the ordinary ſhall be a diſturber. Dr. & St. b. 2. 
c. 30. (6) | | 


— 


(% 3 Lev. 47. 8 9 
(5) 1 Raym. 197. A patron is ſaid to be diſturbed in pro- 
ſenting, either when the biſhop hath admitted and inſtitured a 
clerk upon. the preſentment of another pretended patron, or 
when the biſhop will not admit the patron's clerk preſented 
to him; but if the ordinary hath merely filled the church by 
a wrongful co//ation, the patron is not thereby diſturbed ; but 
he muſt actually preſent, and the ordinary muſt refuſe to admit 
his clerk before the patron can bring his action; for though the 
ordinary hath collated, yet the true patron may preſent to the 
ſame ordinary, and he may inſtitute the clerk, &c., and then 
the two clerks, in treſpaſs, ejectment, or aſſize, ſhall try who 
hath the better title, Complete Incumb, 238. Plow. 500. 
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And by the canon law, where divers did preſent, deing 
either coparceners, jointenants, or tenants” in common, 
the biſhop, if he pleaſed, might judge of the fitneſs of 
the clerks, and chooſe which of them he would. Gibſ. 
768. (a). | 233 


ut by the common law, if the patrons have the pa- 


tronage by deſcent, as eoparceners; then is the ordinary 


bound to admit the clerk of the elder ſiſter; for the eldeſt 
ſha)l have the preference in the law, if ſhe will; and then 
at the next avoidance, the next ſiſter ſhall preſent, and fo 


by turns one fiſter after another, till all the ſiſters or their 


heirs have preſented; and then the eldeſt ſiſter ſhall begin 
again; and this is "called a preſenting by turn; and it 
holdeth alway between coparceners of an advowſon, ex- 
cept they agree to preſent together, or that they agree by 
compoſition to preſent in ſome other manner; and if they 
do ſo, the agreement muſt ſtand. Bat if after the death of 
the common anceſtor the church voideth, and the eldeſt 


fiſter preſenteth together with another of the ſiſters, and 


the other ſiſters every one in their own name or together; 
in that caſe the ordinary is not bound to receive any of 


their clerks, but may ſuffer the church to lapſe : for he 


ſhall not be bound to receive the clerk of the eldeſt ſiſter 
but where ſhe preſenteth in her own name. 1 I. 186. 


243. 2 fl. 364. 


And in this caſe, where the patrons vary in preſent- 
ment, the church is not properly ſaid to be litigious, ſo 


that the ordinary ſhall be bound at his peril to direct a 


| writ to inquire of the right of patronage; for that writ 


lieth, where two preſent by ſeveral titles; but theſe pa- 
trons preſent all in one title, and therefore the ordinary 
2 ſuffer it to paſs, if he will, into the lapſe. Dr. & St. 
2. c. 30. | L 
And the privilege of the elder ſiſter to preſent firſt in 
turn, goes to her aſſignee: as in the caſe of Buller and 
the Biſhop of Exeter, Dec. 12, 1749. The eſtate of an 
advowſon deſcended to two daughters as parceners. The 
church became vacant twice in their time, and both joined 
in preſentation, The elder marries, ſettles her own'eftate 
in the common way, and dies. The other daughter, be- 
fore it became vacant again, marries and makes a ſettle- 
ment of her part. A vacancy happening, Buller the huſ- 
band of the elder, intitled to her eftate as tenant by cour- 


ao. 
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(a) X, 3. 38. z. 
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teſy, or under the ſetilement, claims as in her turn, and pre- 
ſeats, But the biſhop objects thereto, becauſe the younger 
ſiſter and her huſband, claiming an equal right to preſent- 
ation as tenants in common, did not join. So that there 
being a litigation, he was willing to admit the perſon ap- 
pearing to have right in courts of law. By Mr, Baron 
Clarke DB maſter of 4 I bave 
always thought, that the many alternate preſentations in 
this kingdom, muſt have ariſen from eſtates deſcending 
in nary, where advowſons are upon them. It is the 
only eſiate that I know of, which in courſe, and by ope- 
ration of lam only, falls on ſeveral perſons making but 
one heir, without the intervention of conveyances by will 
or otherwiſe of the owner of the eſtate; which makes it, 
although in ſome inſtances partaking of a tenancy in com- 
mon, different from that and from a jointenancy, which 
are made by conveyance, and deſcendible in a different 
manner. An advowſon is a particular ſort of an eſtate 
fo deſcendible. And as it is impoſſible to be divided into 
parts ſo as to be enjoyed ſeparately, it is natural to follow 
the courſe that has been practiſed, that each parcener 
ſhould have a turn to preſent, and to prevent confuſion 
begin with the eldeſt. And in all the caſes where diſputes 
have ariſen, whether the alienee of the elder ſiſter ſhould 
have the ſame privilege, or whether it ſhould go- to the 
next filter, it bath, been determined in favour: of the 
alienee. I YVezey, 340. 2. 
Note, Ceparceners are, where lands deſcend to daugh- 
ters, ſiſters, or other females of kin in equal degree; 
theſo are but as one heir to their anceſtor; and they or 
their beirs reſpectively hold the lands together, till a par- 
tition is made, eithef by mutual conſent, or by the writ 
de partitione facienda. TFointenants are, where lands are 
conveyed to two perſons; or more, jointly; and theſe 
muſt - jointly. plead. and ſue, as coparceners muſt do; but 
jointenants have a ſole and peculiar quality of ſurvivor- 
ſhip, ſo as when one of them dies the ſurvivor ot ſurvi- 
vors ſhall have the whole. Tenants in common are they, 
who have lands by ſeveral titles, and not by a joint title, 
and none of them k noweth his ſevera]- part, but they oc- 
cupy and take the profits in eommon.] | 
By the 13 Ed. 1. H. 1. c. 5. When an advowſon de- 
ſcendeth unto parceners, though one preſent twice, and 
ufurpeth upon his coheir z yet he that was negligent ſhall 
not be clearly barred, but another time ſhall have his turn 
to grelent when it falleth, / 5; Th 
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The clexk of a coparcener, being once complete in- 
cumbent, though he is afterwards deprived, the turn is ſerv- 
ed; and ſo it is where by reaſon of ſome incapacity the in- 
ſtitution was voidable by ſentence declaratory, but not-void 


(as hath been held, in caſe a layman is preſented) ; be- Y 


cauſe the church is full, until ſuch ſentence comes. But 
if, after preſentation, inſtitution, and induction, the church 
remains not only. voidable, but by ſpecial declaration of 
the law merely and actually void (as for not reading the 
articles, or the like); there the turn is not ſerved, but 
the preſentor may preſent again, becauſe the church was 
never full. 5 Co. 102. Gi, 765. 

If a perſon preſented by a coparcener, is incumbent, 
and deprived, and the next-/preſents z notwithſtanding that 
the ſecond is complete incumbent, yet if he is deprived, 
and the firft reſtored, the turn is not ſerved ; becauſe the 
reſtoring of the firſt is a recontinuing of his 3 
upon the foot of the former preſentation, ioftitution, an 
induction; who alſo dying incumbent, will be the laſt 
preſentee. 5 Ce. 102; Gi, 765. | lorg 
By the ſtatute of the 7 An. c. 18. If coparceners,. or 
Jjointenonts, or {enants in common, be ſeiſed of any eflate of in- 
heritance in the aduowſon of any church or vicarage, or other 
clefiaftical promotion, and a partition ſhall be made between 
them to preſent by turns; thereupon every ane ſhall be taken ond 
adjudged to be ſciſad of his or ber ſeparate part of the advaws 


fon to preſent in his or her turn; as if there be two, and they 


make ſuch partition, each ſball be ſaid to be ſeiſed, the ane of 
the one mately to preſent in the firſt turn, the other of the other 
moiety to preſent in the ſecond turn; in like manner, iff there 
be three, four, or mare, every one ſhall bs ſaid to be ſeiſed of 
his er her part, and to preſent in his or her turn. 1 v7 
And by the ſtatute of the 13 Ed. 1, ſt. 1. c. 5. Same- 
times when an agreement is made between many claiming ant 
advowſon, and inrolled before the ju/lices in the reli, or by fine, 
in this form, that one ſhall preſent the firfl time, and at the' 
next avoidance another, and th#third time another, and ſo f 
many in caſe there be many; and when one hath preſented, 
and bad his preſentation, which he ought to have according to 
the form of their agreement and fine, and at the next avaidance- 
he to whom the ſecond preſentation belongeth is diſturbed by any 
that was party to the ſaid fine, er by ſome. ether in his fad 


it is provided, that from henceforth they that he ſo diflurbed* 
ſhall have no need to fue a quare impedit, but ſball reſort to 
the roll or fine; and if the ſaid concord or agreement be found, 


in the roll or fine, then the ſheriff ſhall be commanded, that he 
Vol., | C N 2 ive 
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give knowledge wnto the diflurber, that he be ready at ſome 
Hort day, containing the ſpace of fifteen days ur three weeks 
(as the place happeneth to be near or far) for to ſhew if he can 
allege any thing, wherefere the party that is diſturbed ought 
not to preſent : and if be come not, or peradventure deth come 
and can allege nothing to bar the party of his preſentation by 
reaſon of any deed made or written fince the was made or 
inrolled, he ſhall recover his preſentation with his damages. 
And this extendeth, as well to ſtrangers of blood, as 
to coparceners that are privy in blood; and if one of the 
parties or his heirs, or any ſtranger uſurp in the turn of 
another, the party wronged is not driven to his guare im- 
pedit ; for it may be, that the guare impedit, or aſſiſe of 
darrein preſentment, may fail; and yet he may have reme- 
dy by this act; for albeit there be a plenarty by fix months, 
yet the party may have a ſcire facias upon the roll or fine, 
and therein recover the preſentation and damages. 2 /nff. 


| 
K the caſe of the biſhop of Saliſbury and Philips, M. 
11 V., where two were ſeiſed in fee of the advowſon in 

(s as jointenants, and by indenture agreed from thence- 
forth to be feiſed thereof as tenants in common, and not 
as jointenants, ſo as they and their reſpective heirs ſhould 
preſent ſeverally and by turns; Holt, Chief Juſtice, (aid, 
that a compoſition might be, either by record or by deed, 
or by parol: that after the firſt way, if one preſent, the 
other was not by an uſurpation put to a quate impedit; 


that by the ſecond way the compoſition is good, ànd if it 


be once executed on all fides, he that brings a quare im- 
pedit need not mention the compoſition, which ſhews the 
very right and inherjtance to be ſevered, and that a ſepa- 
rate intereſt is velied in each, to preſent alternately ; that 


| the third way, may be between parceners, but between 


ſtrangers in blood compoſition cannot be without deed, 
Gib/. 764. 1 Salk, 43. Carth. $05. 5 


Advewſen in the © 9 14. 1700. Amburfl and Dawling, The defendant 


mortgagor. 


having mortgaged the manor of Thunderſſey to which an 
advowſon was appendant, to the plaintiff, who brought 
the bill to forecloſe, the church became void; the defend- 
ant moved the court for an injunction to ſtay the pro- 
ceedings in a quare impedit brought by the plaintiff, By 
the court: Although the deſendant Dawling hath no 
bill, yet being ready and offering to pay the principal, 
intereſt, and coſts; if the plaintiff will not accept his 
money, intereſt ſhall ceaſe, and an injunQion fhall be to 
ſtay proceedings in the quare impedit; for the mort- 
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can account for any value in reſpeR thereof, to fink ot 
leſſen his debt; and the mortgagee therefore in that cafe, 
until a forecloſure, is but in the nature of à truſtee for the 
mortgagor.——And-the like order was made between Jery 
and Cox; where the defendant had an injunQion againſt 
the plaintiff,” to ſtay his preſenting to a church, that be- 
came vacant pending the ſuit. 2 Vern. 401. | 

So in the caſe of Gully and Selby, M. 7 G. It is a rule 
in equity, that though in the caſe of a mortgage in fee 
the legal right of pteſentation is veſted in the mortgagee ; 
yet they will interrupt that preſentation, and compel the 
ordinary to inſtitute the clerk of the mort agor any time 
before forecloſure ; it not being any the profits of 
the eſtate, © Str. 40g. () Conv ** | 
H. 1726. Gardiner and Griffith, Samuel Gardiner, 
the plaintiff's father, being poſſeſſed of a long term for 
ninety- nine years of the adyowſon of Eckington, made a 
mortgage thereof to the defendant by way of aſſignment 
of the term, upon condition to be void on payment of the 
mortgage - money and intereſt at the end of the year, and 
there was a covenant in the mortgage-deed,” that on 
avoidance of the church the mortgagee ſhould preſent; 
Several years aftec\the moctgagor died. It was admitted 
by the lord chancellor, and by the counſel on both fides, 
that if there be a mortgage made of a manor, and an ad- 
vowſon appendant, 'before the mortgage is forecloſed, 
(though the mortgagee be in poſſeſſion,) yet the mortga- 
gor ſhall-preſent if the church becomes void; for the pre- 
ſentation is to be preſumed to yield no profit, and conſe- 
quently cannot be accounted for. But the caſe here was 
ſaid to differ; nothing being mortgaged here but the ad- 
vowſon : So that the mortgagee could have no other ſatiſ- 
faction, than by providing for a child relation or friend, 


- 0 
* . 


* 


was the expreſs agreement in the mortgage deed, that as 
often as the church ſhould become void, the mort 
ſhould preſent : which expreſs agreement would be good 
even in caſe of a mortgage of a manor with an advowſon 
appendant; and this was ſtill ſtronger, as it was in the 
caſe of a periſhing term, where every preſentee or incum- 
bent would have an eſtate for life in the church: to which 
the court, though they gave no opinion, yet ſeemed to 
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can make no profit by preſenting to the church, not 


on the church's becoming void; and the rather for that-it - 
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incline. But it appearing, that this bill againſt the mort- 


gagee and his preſentee. was brought ſeven months after 
joſtitution, the lord chancellor diſmiſſed the bill; declar- 


ing, that as a quate impedit was confined to the fix months 


after the death of the laſt incumbent, ſo the bill ſeeking 
to compel the defendant to reſign, and conſequently to 
deprive him of his living, ought by the ſame reaſon to be 
limited to the ſame time; and the relieving againft this 
would be ito telieve agsinſt an act of (parliament, which 
bad, punRually been obſerved for ſome hundreds of years, 
ever ſince the 13 Ed. 1. and that the ſix months time 
ooght to be as much obſerved here as at law, in regard it 
tendeth to the peace of the church: indeed, had a quare 
impedit been brought within the ſix months, and the bill 
been preferred after the ſix months, the court might, on 2 
proper caſe, give directions in aid of the quare impedit, 
that the mortgage ſhould not be given in evidence; but 
here there was no quare impedit brought, and the bill 
came out of time. Wherefore by the court: Diſmiſs the 
bill as to that part which ſecks 10 compel the defendant to 
reſign bis living; but let the plaintiff redeem the mort - 
gage, on payment of principal, intereſt, and coſts. 2 P. 
Will. 404. (e) R | Had 964 4, D924 5910)\ 

Aug. 11, 1747. \ Mackenzie and Ribinſon. \A; petition 
was preſented on behalf of a mortgagor, that the mortgagee 
of a naked advowſon ſhould accept of his nominee, and 
preſent him upon an avoidance, the incumbent being 
dead. On behalf of the mortgagee it was inſiſted; that as 
there was a large artear of. intereſt, he ought to preſent, 
if any advantage accrues from it. And for this purpoſe 
was Cited the cafe of Gardiner and Griffith, By the lord 
chancellor Hardwicke: I am of opinion that the mort- 


gsgor ought to nominate; and that it is not preſumed 
. any pecuniary advantage is made of 2 preſentation. To 


be ſure, theſe ate but lender: ſecurities; but the mort- 
gagee ſhould have conſidered it before he lent his money; 
and inſtead of a bill of forecloſure, as he hath done in 
this caſe, he ſhauld have prayed a fale of the advowſon. 
The next day he mentioned that he was not quite clear 
as to this point, and that he had looked into the caſe of 
Gardinem and Griffith, according to the ſtate of it in the 
houſe of lords, whete the decree of lord chancellor King 
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„ (e) This decree” was affiriied on appeal to the houſe of 


lords, See 3 Ah. 559. 
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was affirmed. He ſaid that was a mixed caſe, and that 
he doubted himſelf whether a covenant that the mortgagee 
ſhould preſent (as was the caſe there) was not void, being 
» ſtipulation for ſomething more than the principal and 
intereſt, and the mortgagee cannot account for the pre - 
ſentation. He adjourned it for further conſideration to the 
next day of petitions. On which day this petition came 
on again. And the mortgagee not being able to find any 
precedent iti his favour, gave up the point of preſenting, 
and an order was made that the mortgagor ſhould be at 
liberty eo preſent, and the mortgagee was obliged to accept 
of the mortgagor's nominee. 2 Ain, 559. | 

10. If a woman that hath an advowſon, or part of an Advouſon in 
advowſon, to her and her heirs, doth take an huſband ; tenaat by courte- 
the huſband may not only preſent jointly with his wife, 
during the coverture, but alſo having iſſue by her, after 
her death (though the right of patronage, ſo far as it Was 
in the wite, deſcends to her heir; and though the wife 
did never preſent to it, but died before the church Wie). 
the right of preſenting during the buſband's life is lodg 
in him, as tenant by courteſy, though his wife had but a 
ſeifin in law, becauſe he could by no induftry attain to 
any other ſeiſin (a). And if the church, in this caſe of the 
huſband, void during his life, and then he die before the 
church is filled; yet the heir ſhall not have the turn, but 
the huſband's executor. And if the church being void, 
the wife dies, having bad no iſſue, ſo that the huſband is 
not tenant by courteſy, yet he ſhall preſent to the void 
turn. Waiſ. e. 9. (5) | 

11. If a man that is ſeiſed of an ddvowſon takes a wife, Adeos ſon in 
and dies; the heir ſhall have two preſentments, and the **24n* in dower, 
wife the third; yea, and though the huſband in his life- 
time had granted away the third turn (c): that is, the wife 
may in a proper action recover the third preſentation as 
her dower, or it may be aſſigned to her for dower; but 
without ſuch recovery or aſſignment, the wife cannot 
make title to the advowſon, or to any preſentation, no 
more than ſhe can enter by her own authority into any 
other lands or tenements to which ſhe hath right of dow- 
er. Or if g manor, to which an advowſon is appendant, 
doth'deſcend'to an heir, and he affigns dower to his mo- 
ther of the third part of the manor with the appurtenances; 
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ſhe is thereby endowed of the third part of the adyowſon, 
and may have the third preſentment. Watſ. c. 9. (a) 
Advowſon afſets 12. H. 4 G. 2. Robinſon and Tonge. , In the chancery : 
for payment of Upon debate it was held, that an advowſon in fee was 
2 real aſſets in the hands of the heir for payment of debts. 
And the decree was affirmed in the houſe of lords. Str, 
879. | Viner, Aſſets. A. 28. (5) 1 
Trial of the + , 13. If two patrons preſent to one and the ſame church 
right of advow- by ſeveral titles, the church is become litigious ; becauſe 
— — 2 the biſhop knows not which clerk to admit: and it ſeem- 
jus patrouatus, eth, that the church is not leſs litigious, though they both 
| preſent the ſame perſon ; becauſe when the biſhop admits 
him as the clerk of the one, he puts the other out of poſ- 
ſeſſion, and conſequently to his action; and the biſkop 
becomes a diſturber, if he who is put out of poſſeſſion 
prove to have the better title. Deg. p. 1. c. 3. | 
But if two jointenants or tenants in common preſent 
ſeveral clerks, this doth not make the church. litigious ; 
for the biſhop may admit the clerk of which he pleaſes ; 
or if they do not agree and join in preſenting a clerk with» 
in the ſix months, the biſhop may collate. . Id. (c) | 
Allo where one patron doth preſent his clerk before 
| | any other hath preſented, the church is not yet litigious; 
therefore if the biſhop doth refuſe him, he is a diſturber ; 
and though another ſhould after preſent, whereby the 
church then doth become litigious, yet that will not ex- 
cuſe the biſhop from being a difturber if the firſt patron 
be upon trial found to have the better title; nor can he 
have the benefit of lapſe, though no action be brought 
againſt him, which makes it ſafe for the biſhpp to receive 
him that comes firſt. _ But then a queſtion may be made, 
How can a church (the, biſhop acting thus ſafely for him- 
ſelf) ever become litigious ? and how can it be truly ſaid, 
that the biſhop may juſtly refuſe both clerks upon account 
of two ſeveral patrons making their ſeveral preſentments 
to him, unleſs the preſentees ſhould happen to tender their 
— preſentments at one and the ſame time, which is not 
to be ſuppoſed ? In anſwer to which. —It is true that if 
the biſhop doth unjuſtly refuſe the clerk of the true pa- 
tron before any other preſentment is made, although the 
church by another perſon's preſenting after dth become 
litigious, he will not be excuſed (the true patron prevail- 


— 


% Ce. Lit, 34. b. 37, 9 — C. 556. 
le) Co. Lit, 136, b. * My \ ? . N 33 ( } 
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ip at law) from being a diſturber ; but there is a great 
* betwixt the biſhop's ſuſpending the admiſſion 
and inſtitution of a clerk, and his abſolute refuſal of him, 
A biſhop is not bound inſtantly upon the preſentment ten- 
dred to admit, if he hath other buſineſs in hand, but may 
appoint the clerk, to repair to him at another time to re- 
ceive admiſſion, and inſtitution. And when a perſon is 
preſented to him, he may take competent time to examine 
his ſufficiency, and inquire and inform himſelf of his con- 
verſation. And by a haſty admiſſion of the clerk of a 
diſturber, the biſhop might do great wrong in ſurpriſing 
other patrons that have right: and the law doth not ſo 


haſten the biſhop's proceeding, but that he may take con- 


venient time to examine the clerk, that other pretenders 
may take notice of the vacancy, Watf. c. 20. Deg. 
p- I, c. 3. (4 þ | 

But in caſe the patron feareth that the biſhop will ad- 
mit another clerk, or be not yet reſolved of his clerk, he 
may enter a caveat with the biſhop not to admit the clerk 
of any other; and though this do not ſo bind, up the 
biſhop that he cannot admit the clerk of another perſon, 
yet if the biſhop will preſume to do it without a jus pa- 
tronatus, he may bring himſelf under ſeveral inconveni- 
ences, Deg. p. l. c. 3. 

But a caveat entered during the life of the incumbent, 
is of no force. This was teſolved in the caſe of Hutchins 
and Glover, H. 15 Fa. where the caveat was entered when 
the incumbent lay in extremis; and it had been declared 
in the ſpiritual court, that the inſtitution afterwards given 
was void; for fo is the rule of the canon and civil law, 
that a caveat may be entered where a perſon feareth a fu- 
ture damage: but in this particular it is of no force, 
becauſe contradicted by the common law. However, 
where ſuch ſuſpicion is, that, a title may probably be 
uſurped upon an avoidance, it is a ſafe and adviſable 
courſe to enter a caveat before the incumbent dies; which 


will be a reſtraint upon the ordinary from admitting any + 


2 — __—_ 


— — — — * — — 


(a) See Heb. 317., where excellent rules are given to 
ſhew how the common law hath provided for the ſafety of the 
ordinary againſt diſturbance, if he will not exceed his office, 
nor maintain parts, but carry-himſelf indifferently amongſt 
them that pretend to the patronage of the church as he ought_ 
to do, being in a ſort a jodge amongſt them,” Ste alſo Li 
138. 6., and Sir W. Jones, 4. 

C4 clerk 
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clerk haſtily, though not in law, yet in equity and p 
dence. 055 Fa. 463. Gibſ. 778. 75 n 
But nevertheleſs an admiſſion contrary to the caveat 
entered, is good in law: that is to fay, the admiſſion, 
inſtication, and induction thereupon ſhall ſtand to all 
w_—_ and_pufpoſes by the rules of the common law; 
in the Eye of which the cayeat is ſaid to be only a caution 
for the information of the court (like a caveat entered in 


| Ehancery againſt the paſſing of a patent, or in the com- 


mon pleas againſt the levying of a fine) ; but that it doth 
not preſerve the right untouched, ſo as to null all ſubſe. 
quent proceedings; nor hath it ever been determined, 
that a biſhop became a diſturber by giving inſtitution 
without regard to a caveat; on the contrary, it was ſaid 
by Coke and Doderidge, that they have nothing to do with 
a caveat in the common law, Gi 778. 

Now the church being become litigious, the biſhop in 
ſuch caſe, in order to ſecure himſelf, ought to award a 
Jus patronatus to inquire of the right; which is merely an 
inqueſt of office, in nature of a writ de proprictate probanda, 
og.» i-© 3. (a) | 

And this proceſs is part of the ancient inquiſition, that 
we read of in our elder conſtitutions and records; which 
includes, not only an inquiry into the points immediately 


relating to the tight of patronage, but alſo into the 


qualifications of the perſons preſented, and ſuch other 
heads as the biſhop thought it proper for him. to be in- 
formed of, And this inquiſition (however now 8 to 
be occaſional only, when churches happen to be litigious) 
ſeems anciently to have been iſſued of courſe, upon every 
preſentation made, and antecedent to the admiſſion and 


| Inffirution thereupon, © Gi 778. | 


It hath been a queſtion, whether the biſhop is bound to 
ſue the jus patronatus at his own coſt and peril, or only at 
the prayer, and at the coſt of the party that prays it, or of 
both parties: but the better opinion ſeems to be, and ſo 
is the practice, that the ſame is to be ſued at the prayer 
and at the coſt of one of the parties that prays it, or of 
both the parties if they join. Deg. p. 1. c. 3. al. 


C. 21. (34 H. 6. 12. 4. and 38. ö.) 


And it the biſhop refuſeth to award it accordingly, though 
he may not be ſued in the ſpiritual court, yet he thereby 


brings upon himſelf divers inconveniencies: he becomes 
41 JOS 
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2 diſlurber; and he hinders the lapſe, if the clerk is not 
admitted in fix months; and (as Hobart held) if ſuch 
patron makes good his title by due form of law, and did 
not name the biſhop in the quate impedit, he may have 
an action upon the caſe againſt the biſhop, and recover 
the coſts and damages he hath ſuſtained by reaſon of a 
wrongful admiffion of the biſhop without the awarding of 


a jus patronatus as aforeſaid (a), But if the biſhop happens 


to admit him who upon trial appears to have the better 
title, then the other is without all remedy againſt the 
biſhop. Gib/. 778. Deg. p. 1. c. 3. Hai. c. 12. (6 

Alſo either of the contending parties may demand a jus 


patronatus ſingly. Gi 778. | 
But in caſe the biſhop delay to admit the true patron's 


clerk, he may ſue a duplex querela out of the arches, to 
command the biſhop to admit his clerk ; and then, if the 
biſhop do not admit the clerk within nine days, or the 
ſpace aſſigned by the duplex querela, or return a legal 
cauſe why be doth. it not, the metropolitan may admit the 
clerk in the ordinary's default, Deg. p. 1. c. 3. 


But the biſhop may return, if the truth be ſo, that the 
church is litigious, and that he cannot admit the clerk 


till the right be determined in a jus patronatus; which will 


excuſe him. Id. 


But the ſureſt and ſafeſt, way in this caſe is, if the. | 


biſhop delay the true patron, immediately to, ſue a quare 


impedit, and thereupon a ne admittas to the biſhop; and 


then if the biſhop after the receipt of ſuch writ, admit 
the clerk of any other perſon, without .a verdict in a jus 
patronatus, the true patron may have a writ called a.quare 
incumbravit, againſt the biſhop, and may therein recover 
the preſentation with damages. 44. (c) 0 
be jus patronatus being awarded, is to be execu 


according to the form of proceeding in the eceleſiaſtical 


courts. | ? 
Which is thus: | r 
The biſhop, if he pleaſeth, may fit bimſelf as judge ; 
but the uſual way is by commiſſion iſſued to his chancel»: 


1 — 


(a) Hob. 318. | 

(5) For it 1s neceſſary to ſhew a title in the plaintiff in order 
to prove a tort in the biſhop. But this is at the peril of the 
biſhop. 34 H. 6. 11. 6. 


% Fit. V. B. 37. 48. The ne admittas muſt be ſued within 


ſix months after the avoidance; for afterwards the biſhop 


may preſent for lapſe, 
| 2 | lor, 
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for, or to ſuch other perſon or perſons as he ſhall judge 
proper, ſkilled in the canon and eccleſiaſtical laws. Deg. 


10 | 
Theſes commiſſioners the biſhop doth appoint to fit in 
the void church on a certain day; and doth decree a 
monition againſt the patrons preſenting and the clerk pre- 
ſented, to be preſent there at the day appointed, to ſee the 

proceedings. Clarke, Tit. 98. 

Alſo the biſhop is to decree, and ſend forth a public 
edi, againſt all having or pretending to have any intereſt 
or right of preſenting to the vacant church, to appear at 
the day and place appointed, to ſhew their right. And 
this public edit is to be affixed to the door of the void 
church, in time of divine ſervice. Id. 

And at the day appointed for this inquiry, the per- 
ſon or perſons executing the aforeſaid mandates or cita- 
tions, are to make oath of the due execution thereof ; or 
the execution of them may be certified under ſome au- 
thentic ſeal, as of the archdeacon, or commiſſary. Clarke, 
Tit. 100. | | 

Againſt which day the biſhop is alſo to ſummon a jury 
for this purpoſe by way of citation; which jury is to con- 
fiſt of fix clerks and fix laymen, that live near to the void 
church; or of as many more as the biſhop pleaſes, the 
proportion being obſerved of clergy and laity, that there be 
as many of the one ſort as of the other, Clarke, Tit. g8. 
Wat C. 21. 8855 | \ 

hen the commiſſioners are ſet, they are to give di- 
rections to open the court; and the commiſſion is preſented, 
and read. | = 
 " Aﬀeer which, the parties cited, and thoſe of the jury are 

to be publicly called ; and if any of the jury appear not, 
being duly ſummoned, they may be puniſhed, that is to 
ſay, the clergymen by ſequeſtration, and the laymen by 
excommunication, and ſo be compelled to appear. Clarke, 
Tit. 100. Wat c. 21. 

But if twelve of the jury appear, that is, fix of each 
ſort, it is ſufficient. Clarke, Tit. 100. 

And if others cited appear not, they are to be pro- 
nounced contumacious; and the proceedings are to go on 

notwithſtanding, and in pœnam contumaciæ of them that do 
not appear, 4d. * | 

If fix clergy and fix laymen appear to be of the jury, 


which is the competent number, they are to be ſworn 


faithfully to inquire of the articles; and in ſwearing them, 
firſt a clerk, then a layman is to be ſworn, till a ne 
COD 6 twelve 
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twelve or more is made up. Clarke, Tit. 100; Wal: 


21. 
' Which articles are to contain the particulars about 
which' the jury are to inquire ; namely, 7. Whether the 
church be void, and how it became void. 2. Who pre- 
ſented at the laſt preceding avoidance, and at the two 
foregoing avoidances. 3. Whether the perſons preſent- 
ing preſented in their own right. 4, In whom the in- 
heritance of the advowſon is, and who ought to preſent to- 
the void turn. 5. Whether any of the clerks preſented 
be known or ſuſpected to be guilty of any crime, rendering 
him incapable of admiſſion to the ſaid benefice, 28 hereſy, 
ſimony, - perjury, . drunkenneſs, or prongs — 
Clare, Tit. 99. Matſ c. 212. 
Then the counſel and advocates of both Nails are to 
ſhew their reſpective clients titles, and to produce their 
evidences, and prove the ſame, Clarke, Tit. 100. 
And after the evidence is given on both ſides, and 
counſel fully heard, the jury may give their verdict at 
any time the ſame day; or if the cauſe be doubtful, the 
judge may aſſign them a longer time for to conſider of 
the matter, and affign alſo a place where they ſhall give 
their verdict. Glarke, Tit. 100. 
And according. to the verdia given, the biſhop admins 
and inſtitutes, the perſon in whom the right is found. Not 
that he is abſolutely bound to do this, or that the admiſſion 
and inſtitution of another is void in law; but this, gene- 
rally ſpeaking, is the faireſt and moſt impartial way; and 


inconveniencies which accrue upon the refuſal to award 2 
jus patronatus. Deg. p. 1. c 3. Watſ. c. 21. 

But ſuppoſe the jury will not agtee of their verdickt, 
and the one half be for the one patron, and the other half 
for the other patron ; or that they refuſe to give any 
verdict at all; or if they find a ſpecial verdict, as it ſeem- 
ech that they may or af (where two- patrons have each 2 
jus patronatus) there is a verdict in favour of each patron ; 
it ſeemeth in theſe caſes, that the biſhop (inaſmuch as te 
hath done his duty) may refuſe both. without, ſobjecting 
himſelf to any of the ſaid inconveniencies: though it is 
affirmed by ſome, that in ſuch caſes he may award a ſe- 
cond jus patronatus. Gif. 779. Wat. c. 21. De. 


p. I. c. 3, 


Jus , patronatus for the patron, the patfon muſt again 


requeſt the biſhop to admit his clerk; otherwiſe, if the 
. church 


* 


the biſhop by doing otherwiſe, brings upon himſelf the = 


And it is to be rad. that after a verdict faund ina 
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church lapſe after ſix months, the biſhop way: collate, 


Deg. p. 1. c. 3. (a) 

It is to. be obſerved further, that a church may gin 
become litigious, if after verdict given upon a jus _ 
natus, another clerk is preſented by a patron whoſe r 
was not diſcuſſed in the jus patronatus, before — 


is requeſted of any clerk by him for whom the verdict 


was found, In this caſe a new jus patronatus upon re- 
queſt is to be awarded. But if one hath preſented, and 
his title is found upon a jus patronatus, and then requeſts 
the biſhop to have his clerk admitted, and afterwards an- 
other preſents ; in this caſe the biſhop ſhould for his ſafety 
admit the clerk of him for whom the verdi& is found, 
becauſe otherwiſe the church becomes litigious by his 
delay, which will make him a diſturber; and if he doth 
not admit, but ſuffers lapſe to come to himſelf, and then 


collates, it is ſaid be is a diſturber againſt both preſenters. | 


And in this caſe, in an action brought againſt the biſhop, 
and the ſpecial matter being made appear by the pleading, 
the iſſue ſhall be, whether he for whom the title was 
found, did ſue to have his clerk admitted, and whether 
the ſecond preſented ſo haſtily to the biſhop, that he 
could not admit the clerk of the firſt before the ſecond pre- 
ſentation was made. Jaif. c. 20. Deg. p. 1. (5 

But after all, the effect of this ſuit is no — Al for 


the biſhop's ſecurity, that he may avoid being a diſturber ; ; 


for the verdict of this jury is a ſufficient warrant for the 
biſhop to admit and inſtitute his clerk, for © whoſe title 
the verdit is given; and the biſhop for ſo doing ſhall 


never be made a diſturber, though the other patron againſt 


whom the verdict is given ſhall after recover in a quare 
impedit or other action: but this doth not at all bind the 


title or right of the party; for that muſt be done by ſome 
of the methods hereafter following. Dog. p. 1. c. 3. (c) 


Concerning others than biſhops who have power to 
grant infticution, it is ordained by a conſtitution of arch- 


biſhop Peckham, that =o dean, or other prelate (except the 


biſhops; whoſe authority is not intended io be reftr ained by this 


N ) mn. wake. 6 inguiſition __— the matter pre- 


= 


— 


of 34H. 6. 12. a. CT the Year-Book ſays, that the clerk, 
and not the patron, is to make the requeſt. 
(5) 21 F. 6. 44 


(e) But per 32 this inquiry is ſtrong evidence for the 


party in a quare impedit, as well as advantageous. to put bim 
in 3 34 H. 6. 38. 6 


ſentation 
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mntation of any perſon to an eccleſiaſtical benifice, but in a full 
ones 5 22 having firft cited bim who hath 2 
of the church in ſuch reaſonabie time, as be may have epportu- 
nity io adviſe with learned counſel and provide for his defence. 
And whatſoever all be done contrary to this ordinance, ſhall be 
void; and the dean or prelate that made the clandiſline in- 
eff ſhall make ſatisfattion for the damages which ſuch poſſeſſor 
9400 ſulfered; and the ambitious aggreſſor ſhall be excluded from 
ſuch benefice for ever, and from accepting any other beiefice for 
three years, Lind. 217. — 
That no dean] That is, dean of any cathedral or colle - 
giate church, or other dean to whom by preſcription, or 
privilege, or otherwiſe, it appertaſheth to grant inſtitution; 
Lind. 217. | * 
Shall. make inguiſition] By which, inquiry is to be made 
of the right” of preſentation, and the qualifications of 
the perſon preſented, and alſo of the avoidance of the 
church, and the manner of the avoidance, and other arti- 
cles uſually inquired of in ſuch cafes. For he . whe 


inſtituteth, before bis admiſſion of the perſon preſented, _ 
ought. carefully. to inform. himſelf of all theſe things. 
Lind. 217. f 


| Of the place] This may be underſtood of the church it- 
ſelf, to which the preſentation is made. Lind. 217. 

14. Albeit by the canon law the right of advowſorr Trial ia the 
is to be tried in the eccleſiaſtical court, yet the common — — 
law will not ſuffer this; and the reaſon is, becauſe ad- n 
vowſons were generally appendant to manors of, to the derrein preſent - 
demeſnes, and paſſed along with them, un leſs a particys Meas and quare 
lar exception was made, Lind. 217, Ken, Impr. 99. (a) Na rope uy 

cluded allo the writs of indica vit, ne admittas, quate incumbravit, and quare non admiſit, 


* * 


right is generally tried by a quare impedit ; eſpecially fince the 
ſtat. 7 Aus, c. 18:, which prevents an uſurpation from diſpla- 
8 cing - 


30 


The writ of right of adunuſfon (breve de recto advoca- 
tionis )- was ſo called from theſe words in the writ, where- 
by it is is commanded, gued plenum redtum teneas de adueca- 
tiene. By this the inheritance of the advowſon might be re- 


covered, but the incumbent could not be removed. Gif. 784. 
_Aod:this writ lieth only for him that hath an eſtate, 


or right of eſtate, in the adyowſon, to him and his heirs 


in fee-fimple ; and is diſturbed to preſent upon an avoid- 
ance ; having not brought any action of quare impedit or 
darrein preſentment within fix months. Gode/ph. Reper- 
tortum Canonicum 648, 45 2544 0 * 
Darrein preſentment is a writ which lieth, where a man 
or his anceſtor bath preſented a clerk to; a church, and 


eing the right of the patron. Bull, N. P. 121, 122. 31. 
Com. 245. + | of. a ; #3 13 
| The Harſon may alſo defend his freehold in ſeveral ways. 
Finch Law 131. He cannot have a writ of right, becauſe 
he has not a fee ſimple. Lit. /ec. 645. See alſo nots to tit. 
Vbepance. But be may have an ae de utrum, if it be 
doubtful whether lands be lay-ſee, or free alms belonging to 
the church, which is ſaid to be hit writ of right. 6 Rep. 


Aiſo an ejectment, ſtiling his church a gs or bo, 


and ſerving his declaration on the officiating 0. 11 Rep. 
25. 1 Salk. 256, Alſo after induction, treſpaſs againſt ano- 


cher clerk who meddles with the glebe and tithes, Plexw. 


500. 6, If tenant in common with 4. of a wood, and 4. 
commits waſte, be may have a prohibition, as he himſelf may 


prohibited by the patron from waſting the inheritance of 
the church. 11 Rep. 49. Church, V. 2, 3. He may ſue 
for rithes, ſee Tithes, VII.; and have an action on the 
caſe for a diſturbance in his office, Hern Pleadet, 86. Alſo 


for money had and received againſt-an uſurper ; 3 Hill. 355. 


ided he have the legal poſſeflion, Peel v. Milbank, 
1T.R. 399. It has been decided, that a mandamus lies to a 
biop to induct a man into his prebend. 15 Yin. A6. 193. 
Alſo to inſtitute, induR, and admit him therein, althongh 
it was oppoſed that this was turning the common law remedy 
bs another change]. Str. 1082. Alſo to reſtore a clerk 10 
the place and cflice, of curate. Rex v. Blaser, 2 Bur. 1043+ 
Alfo after ęlection to reſtore a diſſenting miniſter to the ule 
f a pulpit, Rex v Barker et al, 3 Bur. 1265. But refuſed 
Aſhhurſt and Buller, Juſtices, to compel the biſhop to 
licence a curate wbo had been nominated, becauſe the. party 
ad a ſpecifick remedy by quare impedit. Rex. v. Biſhop of 
befter, 1 T. R. 396. Which reaſon ſeemed to be adopted in 
in the King v. Marguis of Stafford. and another, 3 T. Rep. 646. 
See. alſo rhe King v. the Bank of England, Dougl. 524. For 
the remedy by duplia fucrela, ſee Beneũce, Refu/al g. Je 
: arters 


— 
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afterwards (the church becoming void by the death of 
the ſaid clerk or otherwiſe) a ſtranger preſenteth his clerk 
to the ſame church, in diſturbance of him who had laſt 
or whoſe anceſtor had laſt preſented. Terms of the Law. 

Quare impedit is a writ which lieth alſo, where one hath 
an advowſon, and the parſon digs, and another preſents a 
clerk, or diſturbs the rightful patron to preſent. And 
this writ was provided chiefly for the ſake of purchaſers of 
advowſons, who could not have the writ of darrein pre- 
ſentment ; but ſo, that all who may have that writ, may 
have this of quare impedit, if they pleaſe. T. . 7 


Uate the writ of right of advowſon belongeth the wr 
of indicauit, which is a writ. of prohibition that lieth for 
the patron of a church, whoſe clerk is defendant in the 
eccleſiaſtical court in an action for tithes, commenced by 
another clerk, and extending to the fourth part of the 
value of the church at leaſt, 7. I. 

This writ is not returnable ; but if they ceaſe not their 
ſuit, he ſhall have an attachment. e k 

But at this, day, writs of indicavit and of right of ad- 
vowſon (as well as all other real actions) ate grown 
almoſt obſolete, and ſeldom put in practice. Deg, p. 2. 
In purſuance of the.writs of darrein preſentment and 
quare impedit, there is another writ called ne admittas ; 
which is where one hath an action of darrein preſentment 
or quare impedit, depending in the common pleas, and 
he ſuppoſeth that the biſhop will admit the clerk of the 
defendant pending the plea betwixt them: in ſuch caſe a 
writ iſſues to the biſhop, requiring bim not to admit a 
parſon. to ſuch a church, until the right ſhall be deter- 
mined. ' Fitzherb, Natura Brevium 87. Fatt 7 

And the writ of ne admittas muſt be ſued within the. 
ſix months after the avoidance ; for after the ſix months 
a man ſhall not have this writ, becauſe then the biſhop 
may collate for lapſe ; and therefore it is in vain then to 
ſue for the writ, becauſe the title to preſent is devolved to 
the biſhop. F. N. B. 87. 1 | A 

And if, notwithſtanding the ne admittas, the biſhop doth 
admit the clerk of any other perſon, pending the ſuit, and 
he, who brought the ne admittas doth recover ; then he 
ſhall have a'writ of guart incumbravit to the biſhop, that 
he appear and ſhew why he hath incumbered the church., 
F. N. B. 111. 5 | : . 

And if it be found. by verdict, that the biſhop hath in- 
cumbered the church, after a ne admittas delivered to him, 


and within fix months after the avoidance ; damages are w 


LAY 


the common law, in a quare impedit, the proceſs was 


Advowolon. 
be givarded to the plaintiff, and the biſhop diredied to dil. 
incumber the church. F. N. B. 111. nel 24 g 
. Quar- non admiſit is a writ that lies where a man bath 


' recovered an advowſon, and ſends his clerk to the biſhop 


to be admitted, and the biſhop will not receive him; then 
he ſhall have the ſaid writ againſt the biſhop. 7. I. 


By the ftatute of magna charta, 9 H. 3. c. 13., Afiſcs 


of darrein preſentment ſball be always taken before the juſtices 
7 the bench, and there ſhall be determined. | 


"The reaſon of which was for expedition, that lapſe 


might not incur. . 2 Int. 27. pI, 

| But this is altered, as will appear, by ſubſequent ſtatutes, 
By the 52 H. 3. C. 12., In afſiſes of darrein preſentment, 

and In a plea of quare impedit, of churches vacant, days ſhall 

be. given from, fifteen to fificen, or from three weeks to three 


weeks, as the place ſhall happen to. be near or far. And in a 


plea of quare impedit, if the diſturber come not at the firſt; day 
that 9 7 ſummonad, nor gaſl no effoin, then he ſhall be at- 
tached at another. day; at which day if he come not, nor cal 
no #ſſoin, be ſhall be diſlrained by the great difireſs; and if he 
come not Ihen, by his default, a writ Gall go to the biſhop of 
the ſame place, that the claim of the diſlur ber far that time ſhall 
not be prejudicial to wt wow W to the diflurber bis 
right at qnither time, toben be will ſue therefore. 

In affiſes of darrein preſentment, and in a plea of quare im- 
pedit) This act Extendeth not to a writ of quare, non ad- 
miſit, nor to an incumbravit; but only to the aſſiſe of 
darrein preſentment and - quare impedit; and the reaſon 
&hereof is, for fear of the lapſe. 2 /nfk. 14. 
Days ſhall be given from fifteen to e By aſſent of 
parties, a longer day may be given than is preſcribed, b 
this 100 3 but that aſſent muſt be entered of recotd. 
2 Infl. 124. | | 


And it is to be obſerved, that by the common law, great | 


delays are diſallowed in four kinds of actions, viz, in all 
writs of dower, quare impedit, affiſe of darrein preſentment, 
and aſſiſe of novel diſſeiſin; and therefore no protection 
any of them. 2 IH. 124. eres 

In a plea of quare impedit, if the diſlurber come not] At 


| ſhall be allowed, or eſſoin de ſervitio regis ſhall be cat in 


ſummons,” attachment, and diſtreſs infinite; which was 
miſchievous in reſpect of the lapſe: now it is provided, 
that if he appear not at the grand diftreſs, judgment ſhall 
be given for the plaintiff, and a writ to the 9 


ed. 2 ff. 124. 


Nor 


the bij 

By 
that t 
act co 
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1. De ſervitio regis. 2. In terram ſanctam. 3. Ultra 


common efſoin, Which is intended in this act. 2 10%. 
125. (a) * 


the ſervice of the king to the Holy Land, or beyond the 
ſea, lieth not, for doubt of the lapſe; but a common 


eſſoin lieth., 2 nfl. 125. 


act, the plaintiff ſhall have a writ to the biſhop without 
making of any title, 2 Inf. 25. 

And he ſhall have alſo beſides, a writ to inquire of 
damages. 2 Inf. 125. 


may be awarded to his vicar-general, for he is in the place 
of the biſhop. ' 2 In}. 125. | 

If the defendant appear at the grand diſtreſs, and take 
a day by prece partium, and after make default; no writ 
ſh:1] be awarded to the biſhop: for this caſe, in reſpect of 
his appearance, is out of the ſtatute. But a new diſtreſs 
ſhall be awarded. 2 [»/t. 125. 

By the 3 Ed. 1. c. 51. Foraſmuch as it is great charity to 
do right unto all men at all times, when need fhall be; by the 
afſent of all the prelates it is provided, that aſſiſes of novel diſ- 
ſeiſin, mortdaunceſlor, and darrein preſentment ſhall be taken 


f 
I 


the biſhops, , 

By the aſſent of all the prelates] Which is expreſſed, not 
that the prelates afſented alone, but to manifeſt that this 
act concerning the crofling of a canon of the church, was 
enacted by their aſſents. 2 If. 265. | 

Shall be taken in Advent, Septuage/ima, and Lent] The cauſe 
of the making of this ſtatute doth manifeſtly appear by 
Britton, who being biſhop, of Hereford, and expert both 
in the common and canon law, in his chapter of the 
challenge of jurors, ſaith thus: If ſufficient jurors ap- 
** pear, ſome are removeable for juſt challenge of the par- 


* ties, and alſo in reſpect of the time; for all things are 


te not fit for all ſeaſons: for it is forbidden by the canons 
* of holy church upon pain of excommunication, that 


— — —e——egy ene EY — 
'D tc from 


Vor. I. 


Nor cof ne dn] Of eltoins there have been five kinds, 
mare. 4. De malo lecti, called in the old books eſſonium 
de reſiantiſa. 5. De malo vehiendi: and this laſt js the 


In a quare impedit, or darrein preſentment, an efſoin of 


A writ ſhall go to the biſhop] Upon theſe words of the 


If the biſhop be out of the realm, a writ to the biſhop: 


in Advent, Septuageſima, and Lent, even as well as ingueſli may 
be talen; and that, at the ſpectal requeſt of the King made unto 
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© from the Septuageſima until eight days after Eafter, and 
« from the beginning of Advent en e da s after the 
« Epiphany, or in the days of the four times (that is, the 
« ember days appointed for public faſts four times in the 
« year), on in the. days of the great letanies, or in 
* rogation or gange days, or in the week of Pentecoſt, or 


'« in. time of harveſt, or of vintage, which endureth from 


« the feaſt of St. Margaret (which is the twentieth, of 
July), until fifteen days after the feaſt of St. Michael 
« the archangel, or in the ſolemn feaſts of the acts of 
e ſaints, no man be ſworn, upon the Holy Evangeliſts, 
„nor any ſecular plea be holden in the times aforeſaid; 
« but that all theſe times be given for prayer to God, and 
« to. appeaſe debate, and to accord them that be, at diſ- 
«© cord, and to gather the fruits of the earth whereof the 
« people may live, which ate works of piety and charity.“ 


2 of 264. | 

y the 13 Ed. 1. ſt. 1. c. 5. Whereas of advawſons of 
churches there be but three original writs, that is to ſay, on: 
writ of right. and two of poſſeſſion, which be darrein preſent- 
ment and quare impedit ; and bitherto it hath been uſed in the 
realm, that when, any having no right ta preſent, had preſented 
to any church whoſe clerk was admitted, be that was, very 
hatron could nit recover his advow/on, but only by a writ of 
right, which ſbauid be tried by battel or by great aſſixe; wherthy 
hurs within age, by fraud, or elſe by negligence of their war- 
dens, and heirs both of great and mean eflate, by negligence or 
fraud of tenants by the curteſy, women tenants in deer, o- 
atherwiſe, for term of life, or for years, or in fee-tail, werd 
many times diſinherited of their advowſons, or at leaſ (which 
was the better for-them) were driven ta their writ of raght, in 
which. caſe hitherta they were utterly difinherited ; it is pro- 
vided, that ſuch preſentments ſhall nat be ſo. prejudicial to tht 
right heirs, or to them unto wham ſuch adyowſons ought to re- 
vert aſter" the. death of any perſons; for as often as any, having 
no-right, dath preſent during the time that ſuch heirs are in 
ward, or during the eſtates of tenants in dower, by the curteſ, 
or otherwiſe for term of life, or of years, or in tail, at tht 
next avoidance, when the heir is come to full age, or when of: 
ter the death of the tenants leſfare- named the advowſon p 
revert unto the heir being of full age, he ſhall have ſuch a#tian 
by writ of advowſon po{/eſſory, as the laſt anceſſor of ſuch an 
heir ſhould have had at the lafl avridance happening in his tin, 
being of full age before his death, or before the demiſe wa! 
nade for term of” life, or in fee-tail, as before” is fait,” Tit 
ſame _ be obJerved in preſentments made unto churches, | " 
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of the. inburitancs. of wives, what time they ſpall be under the 
power of their huſbands, which muſti be aided by this flatuts by 
the remedy afareſaid. Alſo religious men, as biſhops, archdia- 
«ns, parfens of churches,, and other ſpiritual men, Hall be 
gided. by this. latute, in caſe any having no right to preſent, da 
preſent unto churches belonging to prelacies, ſpiritual dignities, 
por ſonages, or to houſes of religion, what time ſuch houſes, 
prelacies, ſpiritual dignities, or parſonages be vacant, 1. 1. 

- Neither all this at be ſo largely underſtacd, that ſuch per- 
ſons. for. whoſe remedy the fatute was ordained, ſhall have the 
recovery aforeſatd,. ſur miſing that guardians of heirs, tenants 
in tail by the curteſy, tenants in deter, for term liſe, er 
for years, or buſbunds, which faintly have defended pleas mo- 
ved by. them, or againſt them; becauſe the judgments giuen in 
the king's courts ſball not be adnulled by this flatute, the judge 
men ſhall and in his force, until it be reverſed in the caurt 
of the bing as erroneous, if error be found ; ar by affije of dar- 
rein preſentment, or by inqueſt by a writ of quare. inpedit, 4 
it. be paſſed, or he adnallad by attaint, or certifications, whic 
Hall be freely granted. And from henceforth one form of plead 
ing ſhall be objerved among ju/lices in writ f durrein prefent- 
ment and guar impadit, in this reſpect, if the defendant al- 
legeth plenarty of the church of his own. preſentation, the ples 
Hall nat fail by reaſon of the plenarty ; ſo that the writ be pur- 
chaſed within, ſix months, though he cannot recover his preſent- 
lion within. the fox months, And where it chanceth, that after 
the death of the anceſtor of bim that preſented his clerk unto a 
church, the: ſame advawſan is aſſigned in. dotuer ta any woman, 
er to tenant by the curieſy, which do prefent,, and after the 
death of ſuch tenants the very heir is diſturbed to preſent when 
the church is void; it is provided, that from hencefarth-it ſhall 
be in the eliction of the party diſturbed, whether he will ſue a 
writ. of quare impedit, or of dorrein preſentment. The fame 
ſhall be obſerved in advewſins demiſed for term of lifes, or years, 
or in fee-tail, . 2. | 

And from henceforth- in writs of quare impedit and darrein 
preſentment, damages. ſhall ba awarded, that i3 ts wit, if the 
time. of fix months paſs by the diſturbance of any, ſo that the 
biſhop. da cenſer to the cburch,, and the very patron laſeth his 
treſentation for that time, damages ſpall be awarded far two 
years value of the church. And if the fix months bs nat paſſed, 
but the. preſentment, be deraigned within the. ſaid time, the 
da mages ſhall be atuarded to the half year's value of the church. 
And if the diflur ber have not whereof he may retampence da- 
mages, in cafe where the biſbop conferreth. by lapſe of time; he 
Hall be punifoed by tas r 5 4nd if the . 
| 2 on 
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At the common law, if a ſtranger bad preſented his clerk, 
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fon be deraigned within the half year; yet the di/lurber ſhall 
be puniſted by the impriſonment of half a year, . 3. 

And from henceforth writs ſhall be granted for chapels, 
prebends, vicarages, hyſpitals, abbies, priories, and other houſes 
which be of the advow/ons of other men that bave not been uſed 
to be granted before. And when the parſon of any church it 
diflurbed to demand tithes in the next pariſh by a writ of indi- 
cavit, the patron of the parſon ſo diſturbed ſhall have a writ 
to demand the advnwſon of the tithes being in demand; and 
when it is deraigned, then fhall the plea paſs in the court 
chriflian, as far forth as it is deraigned in the king's court. 


S. 1. That where any having no right to preſent, had 
preſented] By this it appeareth, that no plenarty doth put 
the patron that bath title to preſent out of poſſeſſion, but 
only plenarty by preſentation :- but plenarty by collation 
doth put him that had right to collate out of poſſeſſion. 
r Infl. 344. 2 Inft. 356. | 

ad preſented to any church] This is intended of a church 
preſentative. 2 "ff. 356. | 

Wheſe clerk was admitted) Albeit that admitted in its 
proper ſenſe is, when the biſhop upon examination findeth 
him able, yet here it is taken for inſtitution; becauſe 
that before inſtitution, the rightful patron is not put out 
of poſſ on. And it is to be obſerved, that by the in- 
ſtitution, the church, as to all common perſons, is full as 


to the ſpiritualty, that is, the cure of ſouls, which the 


biſhop by the act of inſtitution hath committed to him; 
but before induction the parſon hath not the temporalties 
belonging to his rectory. 2 1 /. 356. f 
But the church is not full againſt the king before in- 

duction; becauſe in the king's caſe plenarty is to be in- 
tended of a full and complete plenarty, as well to the 
temporalties as to the ſpiritualty. 2 nf. 356. | 
And if there be an uſurpation upon the king, by a com- 
plete plenarty; the king cannot prefent to the church 
before he hath removed the incumbent by quare impedit, 
Teſt contentions might grow in the church between the 
ſeveral claimers of the benefice, to the diſturbance or hin- 
drance of divine ſervice ; and this was by the common law. 
2 In. 357. * 
But in that caſe, the king is only put out of poſſtſſion 
as to the bringing of an adtion; but the inheritance of 
the advowſon is not deveſted out of him. 2 Inft. 357+ 
Hie that" wns very patron could not recover his advowſon] 


and 


% 


Advowſon. 


and he had been admitted and inſtituted to a church, 
whereof any ſubject had been lawful patron : the patron 
had no other remedy to recover his advowſon, but a writ 
of right of advowſon, wherein the incumbent was not to 
be removed. And ſo it was at the common law, if an 
uſurpation had been had upon an infant or feme covert, 
having an advowſon by deſcent, or upoh tenant for life, or 
the like; the infant, feme covert, and he in the reverſion 
were driven to their writ of right of advowſon ; for at the 
common law, if the church were once full, the incum- 
bent could not be removed, and plenarty generally was a 
good plea in a quare impedit or affiſe of datrein preſent- 
ment, and the reaſon of this was, to the intent that the 
incumbent might quietly intend and apply himſelf to his 
ſpiritual charge; and the law did intend, that the biſhop 
that had cure of ſouls within bis dioceſe, would admit and 
inſtitute an able man for the diſcharge of the ſpiritual 
function, and that the biſhop would do right to every pa- 
tron within his dioceſe. But at the common Jaw, if any 
had uſurped upon the king, and his preſentee had been 
admitted, inſtituted, and inducted (for without induction 
the church had not been full againſt the king), the king 
might have removed him by quare impedit, and have 
been reſtored to his preſentation ; for- therein' he hath a 
prerogative, that nul um tempus occurrit regi; but he could 
not preſent, for the plenarty barred him of that, neither 
could he remove him any way but by action, to the 
end the church might be the more quiet in the mean 
time; neither did the king recover damages in his quare 
impedit at the common law. But this ſtatute hath altered 
the common law in all theſe cafes. 1 In. 344. 2 Inft. 356. 
But only by a writ of rigbt] This is to be underſtood, 
where the patron had a fee-fimple, and that he or ſome of 
his anceſtors had prefented : but if the patron claimed 
the fee-ſimple of the advowfon by purchaſe, and had never 
preſented ; there he could have no writ of right of ad- 
vowſon, but before this ſtatute had loft the advowſon. 
And likewiſe if tenant in tail, or tenant for life had ſuffered 
any uſurpation; they had been remedileſs by the common 
law becauſe they could have no writ of right. 2 Inf. 357. 
Which ſhould be tried by battel) This is an ancient trial 
in our law, which the defendant might chuſe in divers 
caſes, as eſpecially here in a writ of right (2). 


— 
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() For the deſcription of this trial, ſee 3 BY, Com, 338. 
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Or by great 7 This, in general, is a writ that lies, 


where any man is put out of his lands ot tenements, or 
of any profic to be taken in a certain place; and ſo, diſ- 


ſeiſed of his freehold. Terms of the I. 
I is provided, that ſuch preſentment:] The words beſore- 


going, to which theſe have reference, extend only to heirs 


in ward ; but theſe words are to be expounded of ſuch 
reſentments as are within the ſame miſchief: and there- 
fore this act extends to heirs of advowſons, though they be 
out of ward. 2 Inft. 357. | 3 | 
Shall not be fo prejudicial to the right 17 This act 
relieveth only infants that have advowſons by deſcent ; for 
if an infant hath an adyowſon by purchaſe, he remaineth 
ay common law, and is not remedied by this act. 
2 9 » . | 5 + #> N | * 

And - 4 being a law that ſuppreſſeth wrong, and ad- 
vanceth right, duth bind the king, though he be not named 
in the act. 2 1nfl. 358. » Ty LIE: 

Or to them unto whom ſuch adv;wſons ought to, rever} after 
the death of any fegen T bat is, .to thoſe heirs that have 
the reverſion; of the advowſon by deſcent ; but the heir of 
him in the remainder is not within the purview of this act. 
2 Infl. 358. | 310 ö 
51 25 E death of any per ſons] That is, of tenant by the 
curteſy, tenant in dawer, or otherwiſe for life, or for 
years, or in fee-tail. 2 IA. 358. 4 | 

The ſame ſhall be obſerved in preſentments made unto churches 


being of the inheritance of wives] But if a feme, covert hath 


an advowſon by purchaſe, and not by inheritance; ſhe is 


not within the remedy of this at. -2 fl. 369 


Aljo religious men, as biſhops, archdeacons, parſons e churches, 


and other ſpiritual men ſhall be aided by this ſlatute] By this 
; preſentation and ufurpation in time of vacation, albeit the 
» freehold and inheritance is in abeyance; yet the ulurper 
gaineth a fee: ſimple in the advowſon: like as if one en- 


treth into lands during the vacation, and claimeth the 


ſame as his inheritance, he gaineth an, inheritance by 
wrong. But yet as the dying ſeiſed of lands in that caſe 


during the vacation ſhall not t.ke away the entry of the 


ſucceſſor, no more ſhall the uſurpation during the vacation 
take away the tight of preſentation when the church be- 


comes void: and if he be diſturbed he ſhall have his quare 

impedit. 2 f. 359. 

8.2. The plea ſhall net-feil by reaſon of the plenarty] 

By the common law, plenarty before the writ of  quare 

impedit brought was a good plea, but plenarty hanging 
8 the 
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the writ wus rid bar ut the Common law; but now by this 
ſtatute, plebarty is no plea in a quare impedit or darrein 
preſentment; ureſs m be by the {pace of fix! months be- 
fore the quare impedit brought; for if the rightful patron 
bring his ation within che fix months, it is maintainable 
þy this ſtatute; Which ſhort purview doth remedy many 


miſchiefs at the common law. 2 Ju. 


But this doth not bind the king; for plenarty by the 
fpace of "ix" months is no ber aphinſt him, for he may 
have his quare impedm when he will; and that, whether 
he claimeth in the tight of his crown, or in the right of a 
MOD (a); 2 . $60.” © wr da; Frags 

do that the writ be purchaſed within fix months) And be- 
cauſe this computation doth concern the church, it is 
gteat reaſon that it ſhall be made according to the com- 
putation of che cbureb, which churchmen do beſt know: 
and therefore the computation ſhall be made according to 
the kalendar for one half year; and not accounting twenty- 
eight days to the month. 2 Lat. 30. 

The very heir ir diflurbed to preſent} Hereby the heir in 
revetfion is provided for, and not the leſſor himſelf, And 
Abeit tenant dy curteſy, tenant in dower, tenant for 
life, or tenant in tail preſented laſt; yet the heir to whom 
the reverſioh falleth in poſſeſſion, thall have by this branch 
an aſſiſe of Jarrem preſentment, albeit the heir or his an- 
ceſtor did not immediately preſent before. 2 Hf. 361. 

8. 3. Damages Pall be awarded] Before the making of 
this act, the plaintiff in a quare impedit recovered no da- 
mages, leſt any profit the patron ſhould take ſhoald ſavour 
of ſimony, which the common law did dereft. And this 
is the cavſe that the king in a quare impedit recovereth no 
damages; becauſe he could recover none by the com- 


mon law, and the king is not within the purview of this 


clauſe.” 2 Inf. 361: 

And foraſmuch as no damages were in a quare impedit 
at the common law, and this act after the ſtatute of Glo- 
ceſter (which. gave coſts in certain caſes) giveth damages 
only ;. therefore in this caſe the plaintiff. ſhall recover no 


colts. 2 fl. 362. | 


But in the caſe of Holt and Holland, Ad. 33 C. 2. where 


the queſtion was, whether the plaintiff in a quare-impedie 
ſhould have coſts, it was ruled, that if it is a quare impedit 


by the common law, there can de ho colts; if by ſtatute, there 
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(a) As in right of a ward. Bi,. 
2 4 muſt 


30 


withig the meaning of this act. But if notwithſtanding 


” Thrale and others v. the Biſhop of London and others, 1 H. 


. 


gefendant nonſqited. Jide infra, p. 46, note (6), 


and therefore if the right of tithes came in queſtion, that 


after the indicavit granted, the perſon prohibited was 


on demurrer, is conſtrued to give them in ſuch caſes only 
where botb * are entitled to them. Bot on a writ of 


Advowſon, 


muſt be coſts : and if the church is full of the defendant by 
inſtitution, then it is a quare impedit within this ſtatute, of 
the 13 Ed. 1. c. 5. if not, it is at the common law. 
Skin. 25. (a) d wd 

So that the biſhop da confer to the church] Albeit the biſhop 
hath not collated, yet if he hath the right of collation, 
the plaintiff ſhall, if be will, recover double damages, 


the biſhop's title to collate, the church remaineth void, 
the plaintiff may recover his preſentation, and if he doth, 
the damages ſhall be only for half a year; in which caſe 
he hath his election, either to loſe his preſentation, and 
have double damages, or to haye bis preſentation with 
2 damages. 2 nt. 362. 


Dean s'. 


or {we years value of the church] And this ſhall be ac- 
counted according to the true value, as the ſame may be 
letten. 2 Ju. 362. | | WO 

S. 4. Shall have @ writ to demand the advowſan of the tithes] 
By the common law, if the incumbent of one patron de- 
manded tithes againſt the incumbent of another , patron, 
the writ of, iadicavit did lie; for that the right of the pay 
tronage ſhould come in queſtion : for by the preſentatioa 
of the patron, his incumbent is to have the tithes, which 
are the profits of the church. And in a writ of right of 
advowlon, the patron ſhall allege the eſplees (or profits) 
in his incumbent is taking of the great and ſmall | tithes ; 


concerned the right of advowſon, the writ of indicavit did 
lie, 2 1nfl. 363. er 

The miſchief before this ſtatute was, that [ſeeing the 
right of tithes could not be tried between the two perſons 


without remedy for trial of the right of tithes ; and there- 
fore this act doth give the patron, whoſe clerk is prohi- 
bited, a writ of right of advowſon of tithes; and if the 


_—_ — 


— 


(a) By the later authorities no coſts are given in a quare 
impedit. Bull N. P. 328, Sayer on Coffs, 6. Hullock on Cofts, 7. 
Even though the defendant have judgment on — 


Bla. 530. For the ſtat. 8 9 W. 3. c. 11. which gives coſts 


error the plaintiff 1s entitled to coſts and damages, by 3 H. 7. 
. 0. if judgment be affirmed, or the writ be diſcontinued, or 
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right 
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into the court chriſtian, 2 fl. 363. | 

But what if the patron: hath but an eſtate for life, ſo as 
he cannot have this writ of right of advowſon what re- 
medy ſhall be had for trial of the right of tithes in this 
caſe? It ſeemeth, that by conſtructios of this ſtatute, 
the defendant in the indicavit appearing upon the at- 
tachment, ſhall plead to the right of the tithes in the 
king's court: or otherwiſe he ſhall be without remedy. 
2 Infl. 364. q ; 
By the 13 Ed. 1. ſt. 1. c. 30. Ape of darrein preſent- 
ment, and inguiſitions of quare impedit ſhall be determined in 
their own ſhire before one juſlice of the bench, and one knight, 
at a day and place certain in the bench aſſigned, whether the 
defendant conſent or not; and there the judgment ſhall be given 
immediately. | 

The reaſon of making this ſtatute was in reſpe of the 
danger of lapſe; and therefore in favour of the patrons it 
is provided that the juſtices of niſi prius ſhall have power 


to give judgment in theſe two actions. 2 Inft. 424. 


Ang although the words be, that there the judgment ſhall 
given immediately; yet if the juſtices of niſi prius do not 
give judgment, upon the return of the poſtea judgment 
may be given by the court to which the return is made: 
for by theſe words the higher court is not reſtrained. 
2 Injl. 424. 

And this act, giving to the juſtices of niſi prius power 
to give judgment, they have thereby a power incluſive, as 
incident thereunto, given them to award execution, that 
is, a writ to the biſhop. But that writ is not returnable : 
But after the record be returned into the common bench,. 
if the former writ be not executed, that court may grant 
a writ of ſicut alias, returnable into that court. 2 Inf. 


4. 3 
726 the 34 Ed. 1. ſt. 1. (de conjunctim feoffatis) : 
Foraſmuch as pleas in court ſpiritual heretofore had many times 
unmeet delays, for that our writ that is called indicavit was 
many times brought before the judges, of ſuch matters when 
they were begun, and thereupon our chief juſtices could not 
proceed lawfully nor in due manner to award a writ of conſulta- 
tion upon ſuch manner of proceſs ; it is agreed, that ſuch a 
writ of indicavit ſhall not be granted from henceforth to any, 
before the matter hanging in the ſpiritual court between' the 
partzes be recorded, and that our chancellor ſhall be certified 


thereof, by the fight and inſpection of the libel. 7 


right be tried for the demandant, the cauſe ſhall be removed 
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By the ſtatute of articuli cleri, 9 Ed. 2. ft. 1. c. 2. 7 
debate ds ariſe upon the right of tithes, having its W 
the right of patronage, and the quantity of the ſame tithes do 


eme unto the fourth part of the goods of the church; the uk 


probibition ſhall hid place, if the cauſe come before i j 
ſpiritual,” 0 | A Wt RG ren 

By the 12 Ed. 2, c 4. As to the ingueſti to be taken upon 
writs of quare impedit, it ſhall be dont as is chnrained in the 


: 


| flatute of the 13 Ed. 1. ft. 1 c. 30. And the juſtices all 


have pewer to record nonſuits and defaults in the tomniry, and 
11 give judgment thereupon, as they do in the bench, and there 
to refort that which they have done, and there to be enrolletl. 
Ani if it bappen that the juſtice or juſtices that hall be ain 
75 take furh inqueſts in the country do not come, or if they come 
into dhe country at the day ane, yet the parties and per ſorts 
of fe ingue/ts ſball keep their day in the bench. (ng 

y the 14 Ed. 3. |, 1. c. 16. The juftices of affiſe and 
nif? Prius ſhall have power to give judgment in 100 country, in 


plens / darrein preſentment and quare imprdit. _ » 

By the 1 Mar. ſeſſ. 2. c. 5, Whereas by "the Ratute of 
— H. 8. c. 2. in forme caſes preſeription is limited to fixt 
years, and in other caſes wt by years, whith being not 2 
proved fhall after trial had be a bar for ever to all writs n 
fath caſes ; and a doubt "hath been whether the ſame all ex- 
rend to a writ 'of right advociſon, @ quare impedit, jure pa- 
tronatus, or aſſiſe of darrein preſentment, obere the claimant 
cannot lay the «jplees, ſciſin, or preſentment in him, his anceſ- 
rors, er predectſars, or in him er them by whom they elnim, 
within ſixty years fiext before: It is enacted, that the ſame 
Hall net extend to any writ of right of advowſmm, quare im- 
'pedit, or aſſiſe of darriin preſentment, nor jus patronatus ; but 
that all perſons may maintain and purſue the ſame as they might 
Hate done be fare th making of the faid act. SY 

It hath been generally received for law, that if one who 
is not a rightful patron doth in due form of law, without 
any corrupt contract, preſent a clerk to a preſentative liv- 
ing, in time of peace (when the courts are open, and 
con'equently the rightful patron is at Tiberty to bring his 


quare impedit within the fix months if he pleaſeth), arid 
ſoch preſentation taketh effect, and inftitution and in- 


duction be had thereupon, and the clerk remains fix 
months in poſſeſſion before the true patron commenceth 
his ſuit; be thereby becomes a lawful incumbent, and 
may enjoy the living during his life. And although for- 
merly the true patron might, on the next avoidance, re- 


cover his ancient right in many caſes, yet he could not 


do 


Advowſon, 
do it in all; but in fome was for ever barred of any re- 
medy (a). But now by the ſtatute of the 7 An. c. 18. 
Forufmuch as the pleading in a quare impedit is found wery' 
difficult, wheriby many patrons are "ether defeated of their 
rights preſentat in, or put to great charge and trouble threco- 
ver their right; it is therefore enafet!, that mv uu pation upon 
any aveidaiice in any church, vitarage, vr other ecclefiaffical pro- 
motion, ſhall Aiſplace the eftate u intereſt of any perſon entitled 
to the advoujon er Patronage thrredf,” or turn it to a right 
but he that would have had a right if no uſurpation hud bern, 
may preſent vr maintain his guare impedit upon the next or any 
oy avoidance (if tfturbed ) notwithAanding ſuch uſut pation, 
atſ. c. 7. | * 
By the à0 G. 2. c. 52. All titlhs and furts und attion of 
zuure impedit, are excepted aut of the general pardon 
granted Y that act (to all perſons concerned in the late 
rebellion)... CT 
By the 24 G. 2. c. 48. intituled; An act for che abbre - 
viation of Michaelmas term: Whrreas before the making 
of this aft, all writs of ſummons to warrum uguinſt the wouch- 
ers upon common recoveries had, in writs of entry, and writs 
of right of aforwſon were made for five returns melufroe'; 
% the more ſpeedy perfecting of juch recovery, it is enutfed, 
that every fach writ of umme, to ib ar ans pon the upprar- 
ance of the tenant to every fuch writ of entry and wrn of right 
of Frag ſhall be abridged to four returns incluſtor. ſ. 8. 
An athſe of darrein preſentment no man wan have, 
without alleging a prefentment in his own time. 2 inf. 


\ writ of right of advowſon a purchaſer cannot have, 
without alleging a preſentation in his own time: but a 
ao” impedit a purchaſer may have, and allege a preſenta- 
tion in him from whom he purchafed the ſame ; and to 
that end was the quare impedit provided, for remedy of 
ſuch purchaſcrs, 2 %% 355. 

And ſeeing the writ of quare impedit doth lie for all - 

rſons who may maintain an aſſiſe of darrein preſentment, 
it ſeems to be the ſafeſt courſe to bring that writ upon 
any diſturbance: but althoogh it be ſaid that à man may in 
many caſes have either writ, yet in no caſe can he main- 
tain both; therefore if the plaintiff bath brought a quare 


r 1 3 = ai. oc-tiil- 
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(a) See Hob. 322. who ſays, that an advowſon is one of 
the things whereupon uſurpation wotks more violently than 


upon any poſſe ſſion corporal, 
impedit 


x 
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impedit upon a diſturbance, and hanging the ſame, doth 
bring an aſſiſe of darrein preſentment againſt the ſame de- 
fendants, the deſendants may in pleading ſhew this ſpe- 
cial matter in certain, and aver that. both writs are upon 
the ſame avoidance ; and the writ of darrein preſeatment 
will be abated (a). And if an aſſiſe of darrein, preſentment 
be firſt brought, and after that a quare impedit for the 
ſame avoidance ; the affiſe ſhall abate, and the quare im- 
pedit ſhall ſtand ; for the quare impedit is of an higher 
nature than the aſſiſe. Valſ. c. 22. 

When by the judgment in a quare impedit the inherit- 

ance, eſtate, or intereſt of the patron that preſented is to 
be diveſted, ſuch patron ought to be named in the writ ; 
becauſe the patronage ſhovld elſe be recovered againſt him 
who had nothing in the patronage, namely, the clerk ; 
and it is not reaſon that he who is patron ſhould be 
diſpoſſeſſed and ouſted of his patronage, when he is a 
ſtranger and not party to the action, eſpecially when he 
may be made a party. WYat/. c. 24. (6) 
And not only the patron, but alſo. bis-incumbent, muſt 
be named in the writ; for if an incumbent at the time of 
purchaſing the original writ be admitted and inſtituted at 
the preſentation of any one, although the ordinary and his 
patron be named, yet ſuch incumbent that is not men- 
tioned ſhall not be removed, but only the patronage re- 
eovered, Wat/. c. 24. (c) — 

And in ſome caſes it is necſſeary alſo to name the or- 
dinary in the writ; for if the patron be diſturbed in pre- 
ſenting, and the church be not filled, the ordinary is to 
be named in the writ, or elſe he will collate hanging the 

ſuit by lapſe; whereas if he be named, he muff either 
diſclaim, and then judgment may be had againſt him, or 

elſe he muſt plead, and fo allow himſelf to be a diſturber, 
and being made party to the action, he is barred of the 
advantage of lapſe. Watif. c. 24. (4) | 


. 


—— 


(a) Hob. 184. Nemo debet bis wexari fi conſtet curiæ quod fit 

ro una et cadem cauſa. 5 Rep. 61. a. | 

13) Heb. 193. Cre. 7a 651, aliter where the preſent- 
ation alone is to be recovered. Savile, Caſe 184, Paln. 
311. When the patron is omitted, the incumbent muſt plead 

in abatement. Hob, 317. | | 

2 6 Rep. 51. 5. Quia res inter alios adta alteri nocere nou 
bet. 


(4) Co. Lit. 344+ 3. 
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'Quare impedit is a poſſeſſory action, and therefore not 
to de maintained without a poſſeſſion ; for which reaſom 
the plaintiff muſt always declare upon a preſentation made 
by bimſelf or his anceſtor, or one hoſe eſtate he hath, 
or by the grantee of the next avoidance, or by his leſſee 


for life or for years. 3 Salk. 293. | 
But yet the want thereof may be cured by verdict. 


Str. 1006, 

In all writs of quare impedit, the teſt of the writ 
ought to be made the very day it is taken out, and not 
at any time before, and this by reaſon of the lapſe, 
Watf. c. 23. (a) 

he proceſs in quare impedit are ſummons, attachment, 
and diſtreſs peremptory. And the ſheriff muſt ſummon 
the defendant by good ſummoners, and return their names 
upon the original writ, and not return common ſummon- 
ers, as John Doe and Richard Roe; for a writ ef deceit 
lieth, if the ſummons were not made indeed. But if the 
king be plaintiff and the defendant be not ſummoned, 
nor attached, nor diſtrained, and the king hath judgment 
by default, no writ of deceit lieth, Jar. c. 26. (5) 
By a conſtitution of archbiſhop Langton, f two are 


be given to neither of them, pending the ſuit. And if the right 
of eol/ating to ſuch church ſhall lapſe to the biſhop ; in ſuch caſe, 
left either of the parties ſhould be prejudiced by the biſhops col- 
lation, who ſhall afterwards carry his cauſe as to the right of 
patrenage,..it is decreed, that the biſhop ſhall collate neither of 
thoſe who have been preſented to the ſame church for that turn, 
unleſs by conſent of both the patrons, Lind. 215. 

And by the ftatute of the 3 Ed. r. c. 28. None of the 
king's clerks, nor of any juſlicer, ſhall receive the preſentment 
of any church, for the which any plea or debate is in the king's 
court, without ſpecial licence of the king ; and that the king 
forbidd:th, upon pain ta loſe the church, and his ſervice. 

The miſchief before which a& was, that pending a ſuit 
for a church in the king's court, the one party or the 
other would preſent the chaplain of the king, or of ſome 
of the judges, the more to countenance the one party, 
and diſcourage the other : and at that time the miſchief 
was greater, becauſe if the clerk of an uſurper was in- 


— — 
— — — 


| (a) For if the writ abate, no new writ can be brought after 
the ix months, 7 Rep. 27. 
(6) 1 Brownlow, 158. 


preſented to one and the ſame church, the cuſtody thereof fhall 


ituted, | 
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ſtituted, the true patron had no remedy, but hy a wit of 
night of advowfan. 2 Inf. 212 
And by the ſtatute of the 13 Ed. 1. ſt. I« F, 4 it iz 
enacted as followeth: The chancellor, treaſurer, juſtices, nor 
any of the king's counſel, nor clerk 7 the chancery, nor. of tha 
exchequer, nor of any juſtice or other cfficar,, nor any of tha 
king's houſe; derk nor” lay, ſhall nat receive any churabh nor 
advowſon of a church, land nor tenement in fee, by giſt nor 
purebaſe, nor to farm, nor by champerty, nor otherwiſe, ſa long 
at ibe thing is in plea befare us, or befare any of aur. officers; 
nor ſpall tate no reward thereof. And he that doth. contrary tn 
this att, either bimſelf cr by another, or make any bargain, 
Hull d puniſhed at the: hing's pleaſure, as well he that pur- 
as be that duub fell. 120 8349 
| aſſiſe of darrein preſentment, ſix of the jury ovght 
to have the view of the chureh, to the intent that they 
may put the plaintiff, into poſſeſſion if, he do recover, 
Nai c. 26. i 14 2; | 
Judgment being given, the effects thereof are, that ig 
an aſſiſe of datrein preſentment, he that prevails ſhall re- 
cover the;prefentarent, and ſix of the jury who had view I 
of the church may put the plaintiff into poſſeſſion if he doth 
recover. In, a quatre impedit, he that recovers,, recovers 
the advowſon as well as the preſentment. But in both 
writs, by the very judgment abſolutely given, there is this 
effect of the judgment, that the incumbent that was in 2 
cbusch. when the writ was brought, if named in the writ, 
is actually removed; but if not named in the writ, be 
ſhall never be removed. Maiſi e. 28. (a/ | 
Another effect of a judgment given in a quate impedit 
or darrein preſentment is, that he for whom the judgment 
is given ſhall recover as well bis damages, as bis preſent · 
ment and advowſon, by the aforeſaid ſtatute of the 13 Ed. i. 
. 1. 0. 5 ai. c. 28. (5) x 40 


n r ä 
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(a) 6 Rep. 51. 3. Cro. Car. 348. Jide ſupra, p. 44. By 
Weft. 2. c. 30. the judge of nfs prive has power to give 
Judgment immediately; yet if he do not, upon the re- 
turn of the poſtea, judgment may be given by the court to 
which the return is made. Bull, N. P. 123. 

(, By; H. . c. 10: If the defendant bring a writ of 
error, and judgment be affirmed, or the wtit be diſcontinued, 
or defendant nonſuited, the plzintiff ſhall recover his coſts and 
damages for his wrongful ddr. By virtue of this ſtatute, the 
Court of X. B. have, upon a writ of error; awarded — 
| | 2 accord- 


. 
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And the recoverer ſhall. have a, writ to the biſhop. to ad- 


mit his clerk. Matſ. c. 28. «70 

By a conſtitution of archbiſhop Boniface, if when 4 
man hath recovered his right of patranage in the; king's court, 
the king doth torite to the-biſbop, er to any ot her who hath power 
to grant in/litution, that he admit the-clerk preſented, by ſuch 

en having ſo. recovered as aforeſaid ; the clark preſented 
Hall be freely admitted, if the benefice be vacant, and there be 
no other canonical impediment, that the patron. be not injured. 


But if the benefice be. not vacant, the prelate may excuſe bin. 


af ia ibe king. or his juſtices, by anſwering, that becauſe the 
benefice is not vacant, be cannat therefore fulfil the king's man- 
date. But the patron may, if he pleaſeth, preſent, again the 
perſon who is in poſſeſſion ; that. ſo the right of bim who bath 
fo recovered. may. be declared fer the ſuture, 
Or iso any other who hath power 10 grant inflitution] As, 
the dean, or archdeacon, or other ſuch like : who may 
have ſuch power by cuſtom, preſcription, or ſpecial privi- 
lege. Lind, 217. | 

Shall be freely admitted] That is, without making any 
inquiſition of the right of patronage ; becauſe it is enough 
that the king by his letters teſtifieth that he hath obtained 
the right of patronage in bis court. Lind, 2179, 

The king doth write. to the bifbep) That is, by writ iſſu- 
ing out of his court, And if the biſhop, upon receipt of 
the writ, doth not admit the clerk ; another writ (hall 
iſſue, Which is called the, writ. of quate non admilit, 
Has, e. 28. 

And it is ſaid, the very judgment in a quare impedit is 
an amotion of the incumbent, though be continue ſtill 
the poſſeſſion de facto; and if the plaintiff be inſtituted 
upon a writ to the biſhop, the defendant. cannot appeal; 
and if he doth, a probibition-lieth : becauſe in this caſe 
the biſhop. acts as the king's miniſter, and not as a judge. 
. 3: Salk. 294. | | 

After all, the learning concerning darrein preſentment 
ſeems now to be entirely; obſolete. Before the ſtatute of 
the 7 An. abovementioned, the determination upon a dar- 
rein, preſentment was concluſive, as between the pa- 
tron or his heirs. and a ſtranger: for, till then, the full 


a tr ts — 


* at. Mt r 


— 


according; to, the valve of the church found by the verdid.; 
but as the real damages which. the plaiotiff ſuſtains is aply 
the bein kept out of the balf year's value, the legal intereſt 
on chat ſeems to be all he is entitled to. Bull. N. P. 125. 

rn | EM 8 poſſeſſion 
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 bertby given and granted, with the appurtenances, unto 53 
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poſſeſſion of the advowſon' was in him who preſented laſt 
and his heirs'; unleſs, fince that preſentation, the clerk 
had been evicted within fix months, or the rightful patron 
had recovered the advowſon in a writ of right, which is 
a title ſuperior,to all others. But that ſtatute having 
given a right to any perſon to bring a quare impedit, and 
to recover (if his title be good) notwithſtanding the laſt 
pteſentation, by whomſoever made; aſſiſes of darrein pre- 
ſentment, now not being in any wiſe concluſive, have 
been totally diſuſed, as indeed they began to be before; a 
quare impedit being a more general, and therefore a more 
uſual action. For the aſſiſe of darrein preſentment lies 
only where a man hath an advowſon by deſcent from his 
anceſtors ; but the writ of quatre impedit is equally reme- 
dial whether a man claims title by deſcent or by purchaſe. 


3 Blackft. 245. 


Form of the grant of a perpetual advowſon. 


T* HIS indenture made the ——— day of in the 
year 4 the reign of our ſovereign lord —— 
of Great Britain France and Ireland king, defender of the 
faith, and ſo forth, and in the year of our Lord Between 
A. B. of ——— in the county of ——— eſquire, of the one 
part, and C. D. f in the county q gentl:man 
of the other part; Witneſſeth, that the ſaid A. B. for and in 
conſideration of the ſum of of _ money of Great 
Britain, to him in hand paid at or oo the ſealing and deli- 
very hereof, the receipt whereof" he the ſaid A. B. doth hereby 
acknowledge and himſelf therewith fully ſatisfied and paid, 
and thereof and of every part thereof doth bereby acquit releaſe 
and for ever diſcharge the ſaid C. D. his heirs executors and 
adminiſtrators and every of them by theſe preſents, And alſo for 
divers other good cauſes and valuable conſiderations him the ſaid 
A. B. thereunto moving, he the ſaid A. B. bath given and 
granted, and by theſe preſents doth fully freely and abſolutely 
give and grant unto the ſaid C. D. his heirs and aſſigns for 
ever, All that the advowſon of the rectory or par ſomage of E. 
in the county of —— And all the gflate right title interef{ pra- 
perty claim and demand whatſoever of him the ſaid A. B. of in 


and to the ſaid advowſon, and to the donation preſentation and 


Jree diſpoſition and right of patronage of the ſaid church - To 
have and 10 bald the ſaid advowſon and premiſes aforeſaid 
hereby given and granted, or meant mentioned or intended to be 
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the ſaid C. D. his heirs and afſigns, to and for the ſole and 
only proper uſe and be hof off the ſaid C. D. his heirs and 
aſſigns for ever, and to and for no other uſe intent or purpoſe 
whatſoever. And the ſaid A. B. hath granted, and by theſe. 
preſents deth grant & himſelf and his heirs, that they will 
warrant to the ſaid C. D. and his heirs the aforeſaid advowſen 
of the ſaid church and premiſſes aforeſaid and every of them, 
with the appurtenances, unto him the ſaid C. D. his heirs and 
offigns, againſt him the ſaid A. B. his heirs and afſigns, and 
againſt all perſons whatſoever claiming or to claim the ſame, or 
any right or title thereunto, by from or under him them or any 
of them. And the ſaid A. B. doth hereby for himſelf his heirs 
executors and adminiſtrators, covenant promiſe grant and agree 
to and with the ſaid C. D. his heirs executors adminifirators 
and affigns, and to and with every of them by theſe preſents, in 
manner and form following ; that is to ſay, that he the ſaid 
A. B. is at the time of the ſealing and delivery hereof, and 
until the execution of theſe preſents, the true right and undoubt= 
ed patrin of the ſaid church of E. and of the rectory aforeſaid; 
and hath god right, full power, and lawful and abſolute au- 
thority; to grant and convey the ſame to the ſaid C. D. his 
heirs and aſſigns in manner and form as aforeſaid : and that it 
ſhall and may be lawful to and for the ſaid C. D. his heirs and 
aſſigns, frem time to time, and at all times for ever hereafter, 
whenever the ſaid church ſhall or may, by the death, reſigna- 
tion, deprivation, ceſſion, or change of all or any the reftors 
or incumbents thereof, or otherwiſe, happen to become vacant, 
to preſent ſome other honeſt learned and well qualified clerk, to 
fucceed in the ſaid church as the rector or parſon thereof, and 
to do all other acts which to the office of patron of the ſaid rec- 
' tory doth of right belong or appertain, as fully and amply as be 
the ſaid A. B. his heirs or affigns might or could do, if theſe- 
preſents had not been made, without any let, juit, hindrance, 
moleflati:n, interruption or difturbance whatſoever of or from 
him the ſaid A. B. his heirs or aſſigns, or any other claiming 
under him, th:m, or any of them: And that he the ſaid A. B. 
his heirs and aſfigns, and all other perſons whatſoever having 
or claiming any right or title to the ſaid advowſon under him or 
them, ſhall and will from time to time, and at all times bere=. - 
after, upon the reaſonable requeſt, and at the proper cofl and 
charges of the faid C. D. his heirs and aſſigns, in the law, 
make, do, levy, execute and ſuffer all and every ſuch fur ber 
and other lawful and reaſonable act and acts, grant ond grants 
conveyances and aſſurances in the law whatſeever, for the far - 
ther, better, and more perfect and abſolute granting, convey- 


ing, and aſſuring of the ſaid advewfon'ef the ſaid church to the 
Vol. I. E aid 
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faid C. D. his heirs and aſſigns, be it by grant, confirmation, 
fine, or recovery, or in any other manner as by the ſaid C. D. 
his heirs and aſſigns, or his or their counſel learned in the law, 
ſhall be reaſonably deviſed, adviſed or required : All which 

' further and other „ and aſſurances, ſo to be made of the 
faid premiſſes, ſhall be and enure, and ſhall be adjudged deemed 
and taken to be and enure, and are hereby declared to be ard 
enure, 10 the ſole only and proper uſe of the fe C. D. big 
heirs and aſſigns for ever, and to and for no other uſe intent or 
purpoſe whaiſarver. In witneſs whereof the parties aboveſaid - 
re theſe preſents have interchangeably ſet their hands and ſeal:, 
the day and year firft abovewritten, 


6. 
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Grant of a next avoidance. 


T* HIS indenture_ made the 
our Lord ——»—— Between A. B. 0 


day of — in the year of 
in the county 


0 . gen/leman, i the one part; and C. D of — in the 
county of gentleman, of the other part; Mitneſſeth, that 


the ſaid A. B. for divers good cauſes and conſiderations him the 
aid A. B. thereunto moving, hath given and granted and doll 
by theſe preſents grve and grant unto the ſaid C. D. his execu- 
tors adminiſtrators and aſſigns, the firſi and next donation nomi- 
nation preſentation and free diſpoſition of the rectory or par ſon- 
age of the, church of E. in the county of F. And that it ſhall 
and may be lawful to and for the ſaid C. D. his executors ad- 
miniſtrators and «ffigns, whenſuever, howſorver, and by what- 
ſecuer means, by death re/ignation privation cſſiun perniutation 
or by any other ways or means whatjcever the afortſaid church 
E. Hall firſt or next happen to be woid, to preſent any one 
ting honejt and learned man thereunto; and to da all aller 
things which belong to the office and duty of a patron ; and to do, 
for the fulfilling of fuch firjl and next vacation or avoidance 
enly, as fully and amply, as he the ſaid A. B. in that behalf 
might de if theſe. preſents had not been made. And the ſaid 
A. B. dach hereby for hamſelf, his heirs executors adminiſtra» 
tors and aſſigns, covenant promiſe and grant to and with the 
faid C. D. his executars adminiſirators end aſſigns, that he 
the ſaid A. B. hath full power and lawful authority to give 
grant and diſpoſe of the next preſentation of and in the, afore- 
faid refory and church of E. to the ſaid C. D. bis executors 
adminijlrators and affigns as aforeſaid. And further that be 
the ſaid A. B. bis hars or aſſigns ſhall and will from tima to 
time and at all times hereafter, at the reaſonable, reque/t and cots 
and charges of bim the ſaid C. D. bis executors e 
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and uſſem make do and execute, or cauſe to be made dont and 

executed, ſuch further and other reaſonable att and as, thing 
and things, conveyance and aſſurance in the law whatſoever, 
| w the further better and more abſolute giving and granting of 
the ſaid next preſentation of in and to the aforeſaid rectory and 
church of E. unto him the ſaid C. D. his executors adminiſira- 
tors and affigns, as by him the ſaid C. D. bis executors admi- 
niſtrators and aſſigns, or his or their counſel learned in the law, 
ſhall be reaſonably deviſed or adviſed and required, In witneſs 
whereof the ies to theſe preſents have hereunto interchan 
ably ſet their hands and ſeals the day and year firft above- 
written. | . | 


Agnus dei. See Poperp. 
Alienation of glebe lands. See Glebe lands. 
Alimony, See Parriage. 1 
Alms cheſt. See Church. 


— % , ” ay — 


— — . — 


Altarage, 


ALTARAGE comprehends not only the offerings made 
upon the altar; but alſo all the profit which accrues 
to the-prieſt by reaſon of the altar, obventio altaris, God. 
Repertor, Canon. 339. 
Out of theſe, the religious affigned a portion to the 
vicar; and ſometimes the whole altarage was allotted to 
him by the endowment. Id. Iatrod. 51, | 
Since the reformation, ' divers diſputes have ariſen, 
what dues were comprehended under the title of altara- . 
grum; which were thus determined in a trial in the exche- 
quer, M. 21 Elia. viz: Upon hearing of the matter, 
between Ralph Turner, vicar of Weſt Haddon, and Ed- 
ward Andrews ; it is ordered, that the ſaid vicar ſhall 
have by reaſon of the words allaragium cum manſi compe- 
tenti contained in the compoſition of the profits aſſigned 
for the vicar's maintenance, all ſuch things as he ought 
to have by theſe words according to the definition thereof 
made by the reverend father in God John biſhop of Lon- 


STE ESSE IR HE8 


» 
bad 
* 


don, upon conference with the civilians David Hewes 
Judge of the admiralty, Bartholomew Clerk dean of the 
E 2 arches, 


LA 
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arches, John Gibſon, Henry Joanſe, Lawrence Hewes, 
and Edward Stanhope, all doctors of the civil law; that 
is to ſay, by altaragium, tithes of wool, lambs, colts, 
calves, pigs, goſlings, chickens, butter, cheeſe, hemp, 


- flax, honey, fruits, herbs, and ſuch other ſmall tithes, 


with offerings that ſhall be due within the pariſh of Weſt 
Haddon. And the like was for Norton in Northampton- 
ſhire, in the ſame court within two or three years before, 
upon hearing, ordered in like manner. Ken. Par, Ant. 
Gloſſ. God. 339. | f 
Vet it ſeems to be certain, that the religious when they 4” 
allotted the altarage in part or in whole to the vicar or 
capellane, did mean only the cuſtomary and voluntary 
offerings at the altar, for ſome divine office or ſervice of 
the prieſt, and not any ſhare of the ſtanding tithes, whe- 
ther prædial or mixt. Kent. Par. Ant. Gloff 

And ia the caſe of Frankhn and the maſter and brethren 
of St. Croſs, T. 1721; it was decreed, that where altara- 
gium is mentioned in old endowments, and ſupported by 
uſage, it will extend to ſmall tithes, but not otherwiſe, 
Bunb. 79. (a) 
lt is moſt probable, that the greateſt annual revenue 
by altars, if not by allarages, in any one church within 
this realm, was in that of St. Paul, London. For when 
the chantries were granted to king Henry 8. whereof there 
were 47 belonging to St. Paul's, there were in the ſame 
church at that time no leſs than 14 ſeveral altars. And 
although they were but chantry prieſts that officiated at 
them, and had their annual ſalaries on that account, 
diſtin& from altarages in the proper ſenſe of oblations; 
yet in regard theſe annual profits accrued by their ſervice 
at the altar, they may not improperly be termed penſion 
altarages, though not lation altarages. God. Iatrod. 51, 


Anabaptiſts. See Dillenters. 


rn 


* *» — 
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(a) That this word is to GFR by uſage, ſee alſo . 
2 Bul/. 27. & Het. 137., to which add, 4th. 12 & 18. 


ſo + 


ANABATA, is a. cope, or ſacerdotal veſtment, to 
cover the back and ſhoulders of the prieſt. unt. 
Par. Ant. Gloſſ. v. Anabataa. 4 


4 
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Annals, 


ANNA LS, were maſſes ſaid in the romiſh church, 
for the ſpace of a year, or for any other time, either 
for the ſoul of a perſon deceaſed, 'or for the benefit of 
perſon living, or for both. H. Parerg. 190. | 


Anniverlartes, 


ANNIVERS ARIES, were offices celebrated, not 

only once at the end of the year, as obits were; 
but were to be performed every day throughout the year, 
for the ſoul of the deceaſed. Ad. Parerg. 190. 


* 
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Anſwer, 


AFTER conteſtation of ſuit, and the oath of calumny 


taken by both the litigants, the next thing which 
follows in courſe of practice, if a ſuit proceeds, is the 
demanding and giving in of perſonal anſwers. Which 
are made in Writing to the ſeveral articles or poſitions of 
a libel, or to any other judicial matter exhibited in court. 
And theſe anſwers aught to be made, in very clear and 
certain terms; and upon the oath alſo of the perſon that 
exhibits them, unleſs it be in a criminal caufe, wherein 

no one is bound to accuſe himſelf. 
For perſonal anſwers are therefore provided in law, 
that by the help of them, the adverſe party may be re- 
| E 3 lieved 


Anabata. 1 


54 Apparitor. 
» & lieved in the matter of proof. And if theſe anſwers are ti 
is mot clear, full, and certain; they are deemed and taken n 
la as not given at all: and upon a motion made, F 
the judge ought, by an interlocution, to enjoin new an- 
ſwers: it being the fame thing to give no anſwer at all, lo 
2s to give a general and inſufficient anſwer (a). 
A perſonal anſwer therefore ought to have theſe three 
qualities in it; Firſt, it ought to be pertinent to the mat- 
ter in hand. Secondly, it ought to be abſolute and un- 
conditional. And, thirdly, it ought to be clear and cer- 
tain, Ayl. Parerg. 65. 


* 


: - ; . . i , : 
| Antiphonar. 5 
HE antiphonar, antiphonarium, from arri contra, and 4 
4 c. ſanus, is that book which containeth the invi- ſu 
tatories, reſponſories, verſes, collects, and whatever is = 
ſaid or ſung in the quire, called the ſeven hours, or bre- th 
viary. . Lind, 251 Cl, 
; | W 
N | 2 2 3 * nds th 
| | N tet 
Apparttor. 1 
i. A PPARITORS (fo called from that principal i 
8 2 A branch in their office, which confifteth in fum+ y 
moning perſons to appear) are officers appointed to exe- ch. 
cute the proper orders and decrees of the court, hi. a6 
Parerg. 67. ; de: 

How appointed, 2+ And theſe are choſen by the eccleſiaſtical judges 
MED reſpeAively; who may ſuſpend them for miſbehaviour, * 
but may not remove them at diſcretion, as they moſt of » 

them hold their office by patent, | 

" His office and 3. The proper buſineſs and employment of an appari- on 
duty, tor is, to attend 'in court, to receive ſuch commands as ſuf 
the judge ſhall pleaſe to iſſue forth; to convene and cite dic 
the defendants into court; to admoniſh or cite the par- 9 
2 | — | 0 | ö eee een de; 
(a) Nibil intereſt neget quis, as taceat interrogatus, an obſeurt I 
1/pondzar, at incertum demittat interregatorem. Dig. I. 1,17, un 


tles 


— 


d 
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Appartfor, 
ties in the production of witneſſes and the like; and to 
make due return of the proceſs by him executed. 4. 
Parerg. 68. _ | | —_ 
More particularly, his conduct is regulated by the fol- 
lowing canons and conſtitutions: | 
(i.] Orbe. We do ordain, that from henceforth letters 
citatory, in cauſes eccleſiaſtical, ſhall not be ſent by thoſe 
who obtain them, nor by their meſſengers; but the judge 
ſhall ſend them by his own faithful meſſenger, at the mo- 
derate expence of the perſon ſuing them out; or at leaſt 
the citation ſhall be directed to the dean of the deanry 
where the party to be cited dwelleth, who at the judge's 
commandment ſhall faithfully execute the ſame by himſelf 
or his certain and truſty meſſenger. Athon. 63. | 
To the dean of the deanry] That is, the rural dean, who 
had then ſome office and juriſdiction. 
(2.) Beniſaca We being defirous to apply a remedy 
againſt thoſe grievances and, exceſſes, which the beadles 
or apparitors of archdeacons and deans. occaſion. to our 
ſubjects, do ordain that when in order to execute their 
mandates or to do other things neceſſary, they come to 
the houſes of rectors vicars or curates, or of other prieſts 
clerks or religious, they ſhall demand nothing of them by 
way of procuration or other duty ; but accepting with 
thanks what ſhall be ſet before them, they ſhall be con- 
teat therewith, And they ſhall not execute their precepts 
by meſſengers or ſub-beadles, but in their own perſons. 
And they ſhall not paſs ſentence of excommunication or 
interdict themſelves, nor denounce; ſuch ſentences paſſed 
by others, without ſpecial mandates from their principals : 
and if they ſhall preſume to do otherwiſe, ſuch ſentences 
ſhall not bind. And the beadles or apparitors who ſhalt 
act contrary to this conſtitution, and ſhall be found bur», 
denſome or injurious to the ſubjects of their matters, ſhall 
be ſeverely puniſhed, and be obliged to render double to 
thoſe they have aggrieved. Lind. 221. EP get 
Or of other priz/!s] As, chantry prieſts, or other who 
performed obits or anniverſaries. 4d. | 
. (3) Stratford, We. do ordain, that every one of our 
ſuffragans ſhall have one riding apparitor only, for his 
dioceſe ; and that the archdeacons of the ſeveral, places 
within our province ſhall have one apparitor for every 
deanry, not riding but on foot; And they ſhall not ſtay 
with the rectors or vicars of churches at their charge 
more than one night and day in every quarter of a year, 
unleſs they be ſpecially AE by them: And they ſhall 
4 not 


56 


Apparitor. 


not make any collections of money at the genera] chap. 
ters; nor of wool, lambs, or other things at — other 
time; but they may accept with thanks what all be 
freely given to them. And if any more ſhall be deputed 
than is above expreſſed, or any of them ſhall be found teme- 
rariouſly to act contrary to the premiſſes; they who de- 
puted them ſhall be ſuſpended from their office and be- 
nefice, until they ſhall remove ſuch perſon ſo deputed, 


and they who ſhall be ſo deputed ſhall be for ever ipſo 


facto ſuſpended from the office of apparitors. Lindi. 225, 

(4.) Can. 138. Foraſmuch as we are deſirous to re- 
dreſs ſuch abuſes and aggrievances, as are ſaid to grow by 
ſumners or apparitors; we think it meet that the multi- 
tude of apparitors be (as much as is poſſible) abridged or 
reſtrained ; wherefore we decree and ordain, that no bi- 
ſhop or archdeacon, or other their vicars or officials, or 
other inferior ordinaries, ſhall depute or have more appa- 
ritors to ſerve in their juriſdictions reſpeQively, than either 
they or their predeceffors were accuſtomed to have thirty 


years before the publiſhing theſe our preſent conſtitutions, 


I which apparitors ſhall by themſelves faithfully execute 
their offices; neither ſhall they under any colour or pre- 
tence whatſoever cauſe or ſuffer their mandates to be 
executed by any meſſengers or ſubſtitutes, unleſs ypon 
ſome good cauſe to be firſt known and approved by the 
ordinary of the place. Moreover they ſhall not take up- 
on them the office of promoters or informers for the court. 
Neither ſhall they exact more fees than are in theſe our 
conſtitutions formerly preſcribed. And if either the num- 
ber of the apparitors deputed ſhall exceed the aſſigned 
limitation, or any of the ſaid apparitors ſhall offend in 
any of the premiſſes; the perſons deputing them, if they 


be biſhops, ſhall upon admonition of their ſuperior diſ- 


charge the perſons exceeding the number fo limited; if 
inferior ordinaries, they ſhall be ſuſpended from the exe- 
cution of their office, until they have, diſmiſſed the ap- 
paritors by them ſo deputed; and the parties themſelves 
ſo deputed, ſhall for ever be removed from the office of 
apparitors, and if being ſo removed they deſiſt not from 
the exerciſe of their ſaid offices, let them be puniſhed by 
eccleſiaſtical cenſures as perſons contumacious. Provi- 
ded, that if upon experience the number of the faid 
apparitors be too great in any dioceſe, in the judg- 


ment of the archbiſhop for the time being; they ſhall 


by him be ſo abridged, as he ſhall think meet and con- 
r 


venient. 
| Faith 
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Faithfully execute their offices] If à monition be awarded 
to an apparitor, to ſummon à man, and he upon the re- 
turn of the monition avers that he had ſummoned him, 
when in truth he had not, and the defendant be there- 
upon excommunicated z an action on the caſe at common 
law will lie agaiaſt the appatitor for the falſehood com- 
mitted by him in his office, befides the puniſhment in- 
flicted on him by the eccleſiaſtical court for ſuch breach of 
truſt. Ayl. Parerg. 70. 2 Bu. 264. 


[Which kind of puniſhment of the apparitor for miſ- 
behaviour, is much more regular than that which was 


inflited by the famous Bogo de Clare (mentioned. elſe- 
where in this book, under the title Plurality};. whoſe 
ſervants, when the apparitor went to ſerve a citation up- 
on him in parliament time, compelled the apparitor to eat 
both the citation and the wax. Ayl. Par. 70, 7) 

Office of promoters or informers for the cowt] H. 8 C. 


Carlin and Mill. Action upon the caſe, for that the 


defendant being an apparitor under the biſhop of Exeter, 
maliciouſly, and without colour or cauſe of ſuſpicion 
of incontinency, of his own proper malice, procured 
the plaintiff ex officio, upon pretence of fame of in- 
continency with one Edith (whereas there was no ſuch 
fame nor juſt cauſe of ſuſpicion), to be cited to the 
conſiſtory court, and there to be at great charges and 
vexation until he was cleared by ſentence; which was 
to his great diſcredit and cauſe of great expences and 
loſſes ; for which the action is brought. Upon not guilty, 
pleaded, and found for the plaintiff, it was moved in 
arreſt of judgment, that in this caſe an action lieth not ;. 


for he did nothing but as an informer, and by virtue of 


his office, But all the court held, foraſmuch as it is al- 


leged that he did maliciouſly and without colour of ſuſ- : 


picion cauſe him to be cited, upon pretence of fame 
where there was no offence committed, and it is aver- 
red that there was not any ſuch fame, and he is found 
guilty thereof, therefore the action well lieth. + Cre. 
Car. 291 (a). N 8 
Neither ſhall they aract more fees than are in theſe our cen- 


Hitutions formerly preſcribed) That is, in Can, 135. which 


is ſpecified under the title Fees. (5) 


— 
— 


— — —_— 


(a) 1 Roll. 4b. 93. | 


(5) Theſe fees if withheld may be recovered in an action at 


law, but cannot be libelled for in the Eccleſiaſtical Court. 
Deug. Rep. 629. | 
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Orſgin of ap- 
peals to Rome, 


t. HERE were no appeals to the pope out of Eng. 
| land, before the reign of king Stephen; when the 
were introduced by Henry de Blois, biſhop of Wincheſ- 
ter, the pope's legate. Not but attempts had been made 
before that time, to carry appeals to Rome, which were 
vigorouſly withſtood by the nation; as appears by the 
complaint of the pope in the reign of Henry the firſt, that 
the king would ſuffer no appeals to be made to him ; and 
before that, in the reign of William Rufus, the biſhops 
and barons told Anfelm (who was attempting it) that 
it was a thing unheard of for any one to go to Rome 


| (that is, by way of appeal) without the king's leave. 


Appeals toRome 
aboliſhed, 


/ 


And though this point was yielded in the reign of kin 
Stephen, yet his ſucceſſor Henry the ſecond reſumed an 
maintained it, as appears by the conſtitutions of Claren- 
don, which provide for the courſe of appeals within the 
realm, ſo as that further proceſs be not made, without 
the king's aſſent (a). And afterwards, in the parliament of 
Northampton, the conſtitutions of Clarendon were re- 
newed ; and in the reigns of Richard the firſt and king 
John, we find new complaints of the little regard paid to 
thoſe appeals; for which alſo divers perſons were impri- 
foned in the reigns of Edward the firft, Edward the ſe- 
cond, and Edward the third. Gil}. 83. 4 Int. 341. 

Nevertheleſs, appeals to Rome til] obtained, until the 
reign of king Henry the eighth, when they were finally 
aboliſhed by the ſtatutes of the 24 H. 8. c. 12. and 25 
H. 8. c. 19. (here following), | 

2. By the 24 H. 8. c. 12. All cauſes teſlamentary, cauſes 
of natrimony, and diverces, rights of tithes, oblations, and 
obventions, ſhall be finally determined within the king's juriſ- 
diftion and authority, and not elſewhere ; any foreign appeals 
to the ſee of Rome, or to any other foreign courts or patentates, 
10 the lit or impediment thereof in any wiſe notwithſtanding. 
And if any perſon ſhall procure from the ſee of Rome or any 
other foreign court any appeal in any the cauſes aforeſaid, or 


—— — 


(a) This afſent might be withheld and the appeals prohibited. 
as we find by a writ in the Regiſter, fo. 89, de ſecuritate in- 
wenienda quod /e non divertat aliquis verſus partes externas fine 
treentia regis. : | * 


| extcute 


Appeat. 


execute any proceſs concerning the ſame, he ſhall intur a præ- 
muni re. ſ, 2. 4+ 2 | | | 

And by the 25 H. 8. c. 19, No manner of appeals. ſhall 
be had out of this realm ie the biſhop or fee of Rome, in any 
cauſes or matters whatſoever ; hut all manner of appeals, of 
what nature or condition ſoever they be, ſhall be made and 
had after ſuch form and condition, as is limited for apprals in 
cauſes of matrimony, tithes, oblations, and obventions by a fla» 
tute made fince the beginning of this parliament. And if any 
perſon ſhall ſae any appeal to the biſhop or ſee of Rome, or pro- 
cure or execute any proceſs from thence; he, bis aiders, coun» 

s, and abettors, ſhall incur a premumre. ſ. 3 5 


3. And appeals within this realm ſhall be in this form, Appeal. to the 
and not otherwiſe ;, firfl, from the archdeacon or his official, if 'everal cours 


the matter or cauſe be there begun, to the biſbep, 24 H. 8: 


ſ. 12. c. 5. | ' realm. 


If it be commenced before the biſhop or his commiſſary z then 
from the biſhop or his commiſſary, within fifleen days next en- 
ſuing the judgment or ſentence given, 0 the archbiſhop; and 
there to be definitively and finally ordered decreed and adjudged, 
without any other appeal whatſcever. 1. 6. | 

If the matter for any the cauſes aforeſaid, be commenced le- 
fore the archdeacon of any archbiſhop, or his commiſſary ; then 
the party grieved may take his appeal, within 15 days next 
after judgment or ſentence given, to the court of the arches, or 
audience of the ſame archbiſhop ; and from the ſaid court of the 
arches, or audience, within fifteen days then next enſuing aſter 
Judgment or ſentence there given, to the archbiſhop of the ſame pro- 
vince, there to be finally determined without any ather appeal, l. 7. 

If the matier be commenced fer any the cauſes aforeſaid, 
before the archbiſhop, then the ſame fball be before him defi= 
nitively determined, without any other appeal, provecation, or 
any other foreign proceſs out of this realm to be ſued to the let 
or derogation of the ſaid judgment ſentence or decree, otber- 
wiſe than is by this aft limited; ſaving always the prerogative 
of the archbiſhop and church of Canterbury, in all the fareſaid 
cauſes of appeals, to bim and his ſucceſſors, is be ſued within 
this realm, in ſuch and like wiſe as they have been accuſtomed 
and uſed to have heretofore. 1. 8. (a) 

Appeals within this realm ſhall be in this form] Which is 
to be done by demanding letters miſſive, called apoftoli, 
from the judge @ quo to the judge ad guem, Gibſe. 1035. 


4 — = 
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(a) Theſe acts were repealed by the 1 & 2 Phil, & Mary, 
cap. 8.; but revived by 1 Ez. cap. 1. ' 


From 


bo 


Appeal. * 

From tbe archdeacom or his official to the biſhop] And not 

ſaltum to the archbiſhop :. and this is agreeable to the 

le of the ancient canon law. Gib. 1036. (a) 

In the caſe of Robinſon and Godſalve, MA. 8 V. It was 
reſolved by the court, that where an archdeacon has a 
peculiar juriſdiction, he is totally exempt from the power 
of the biſhop, and the biſhop cannot enter there and hold 
court. And in ſuch caſe if the party who lives in the 
peculiar be ſued in the biſhop's court, a prohibition ſhall 
be granted, for the ſtatute intends that no- ſuit ſhall be 
per ſaltum. But if the archdeacon has not a peculiar, 
then the biſhop and he have concurrent jurifdiion, and 
the party may commence his ſuit either in the archdeacon's 
court or the biſhop's ; and if he commence in the biſhop's 
court, no prohibition ſhall be granted ; for if it ſhould, 
it would confine the biſhop's court to determine nothing 
but appeals, and render it incapable of having any cauſes 
originally commenced there. L. Raym. 123. 
© Prom the biſhop] This is to be extended to all who have 
epiſcopal juriſdiction: As in the caſe of Jobnſon and 
Ley, MA. 7 M. where the dean of Saliſbury, in one of 
his peculiars, made letters of requeſt to the dean of the 
arches; it was objected, in order to obtain a prohibition, 
that this was per /altum, and that he ought to have made 
requeſt to the biſhop of Saliſbury his immediate ordinary ; 
But the plea was not allowed, becauſe this was not (as 
in the cafe of an archidiaconal peculiar) ſubject to the 
juriſdiction of the ordinary, but immediately to the arch- 
biſhop. - Gi 1035, Skin. 589. | 

From the biſhop or his commiſſary, to the archbiſh1p] And 
not from the biſhop's official or commiſſaty, to the biſhop 
himſelf; for the reaſon given in the canon law, namely, 
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(a) T. 2. 28. 66. * 8 - allowed an ap- 
peal to the pope, omi//o medio. . 2.9.6. c. 4, F, 6. er eg. 
I. 2. 28. 7. — to his legates. Pg 30. 1 Gerd — 
an appellate and an original juriſdiction are ſaid to belong to 
the archbiſhop of Canterbury /egatianis jure. But this cuſtom 
of appealing to the pope is ſaid not to have obtained in 
France, where if the biſhops in council doubted of the eccle- 
fiaſtical law, the appeal lay to the metropolitan in council, 
and from him to the primate, whoſe decifion was final. C. 6. 
2. 4+ c. 3. The rule of the civil law, is that appeals ſhall 
be made gradatim, and not per ſaltum. See Huber, ad Pand. 
49. 3. Dig..49. 1.21. And Bockelman de Differentiis Jur. 
Civ. et Can. cap. 79. in notis, 


4 e leſt 


Appeal. 


left (having both but one auditory) the appeal ſhould 
ſeem to be made from the ſame perſon to the ſame perſon. 
Gib. 1036. (a) | 
ut by the 25 H. 8. c. 19. For lack of juftice in the arch- 

biſh1ps courts, the party may appeal to the king in chancery ; 
and upon every ſuch appeal, a commiſſion ſhall be directed un- 
der the great ſeal to ſuch per ſons as ſhall be named by the king, 
like as in caſe of appeal from the admiral's court, to hear and 
determine ſuch appeals; whoſe ſentence ſhall be definitive : and 
vo further appeals to be had from the ſaid commiſſioners. ſ. 4. 

For lack of juſtict in the archbiſbops courts ] Such appeal 


lies not from a local viſitor z nor in any cauſe of a temporal 


nature; nor did it lie from the high commiſſion court when 
in being, becauſe they themſelves were the king's dele- 
gates, as acting by immediate commiſſion from him, and 
there was no remedy /againſt their ſentences but a new 
commiſſion to others grantable in virtue of the royal prero- 
gative and independant from this ſtatute, Matſ. c. 6. 

The party grieved may appeal to the king in chancery] And 


no commiſſion of delegates, in any caſe of weight, ſhall. 


be awarded, but upon petition preferred to the lord chan- 
cellor, who will name the commiſſioners himſelf, to the 
end they may be perſons of convenient quality, having 
regard to the weight of the cauſe, and dignity of the court 
from which the appeal is. Bacon's Tractt. 294. 

And ſometimes for a ſupply of juſtice, on petition to 
the king, a ſpecial commiſſion of delegacy iſſueth, to begin 
the ſuit, and proceed originally in the cauſe ;z as where the 
archbiſhop himſelf is intereſted, or the like. 1 Oughton's 
Ordo Fudiciorum. 437. | 

A commiſſuun ſhall be directed under the great ſeal, to ſuch 
perſons as ſhall be named by the king] Theſe commiſſioners 
are uſually ſome of the lords ſpiritual and temporal or both, 
and commonly one or more of the twelve judges, and one 
or more doctors of the civil law. Fly. 20. 

And they are commonly called del:gates (according to 
the language of the civil and canon law), on account of 
the ſpecial commiſſion or delegation they receive from the 
king, for the hearing and determining every particular 
cauſe, Agreeably whereunto, their proceedings are ac- 


cording to the rules of the civil and eccleſiaſtical laws ; 


and on that account it hath been. particularly adjudged, 


that a ſuit there:doth not abate by the death of the par- 


— = Wis 
(a) 69. 1. 4. 2, and 2. 15. 3. 


ties: 
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ties: This being the courſe in the eccleſiaſtical courts, 
- Alfo prohibitions go to them, as to an ecclefiaſtical court, 
| But in the caſe of Stephenſon and I cod, H. 10 Ja. (a), the 
| better opinion of the court was, chat they could not grant 
letters of adminiſtration. Gib/. 1037. 

_ Whoſe ſentence ſhall be definitive] In the caſe of Saul and 
Wilſon, M. 1689. By the lords commiſſioners: There 
lies no appeal from a ſentence in a court of delegates ; 
for they cannot have any original juriſdiction, becauſe it 
is a matter grounded upon an act of parliament, and the 
act gives them none. 2 Vern. 118. 

But on a petition to the king in council, a commiſſion 
of review may be granted under the great ſeal, appointing 
new judges, or adding more to the former judges, to reviſe, 
review, and rehear the cauſe. 1 Ougbt. 437. 

And hereupon lord Coke obſerveth, that albeit theſe 

ſtatutes do upon certain appeals make the ſentence defini- 
tive as to any appeal, and that no further appeal ſhould 

be had; yet the king after ſuch a definitive ſentence, as 
ſupreme head, may grant a commiſſion of review, for two 
cauſes: 1. For that it is not reſtrained by the ſtatute. 
2. For that after a definitive ſentence, the pope as ſupreme 
head by the canon law uſed to grant a commiſſion ad 
revidendum ; and ſuch authority as the pope had, claim- 
ing as ſupreme head, doth of right belong to the crown, 
and is annexed thereunto by the ſtatutes of the 26 H. 8, 
: c. 1. and 1 Eliz. c. 1. And ſo it was reſolved in the 
King's bench, T. 39 Eliz. where the caſe was, that ſen- 
tence being given in an eccleſiaſtical cauſe in the country, 
the party grieved appealed according to the act of the 24 
H. 8. to the archbiſhop, before whom the firſt ſentence was 
affirmed, Whereupon, according to the ſtatute of the 

25 H. 8. he appealed to the delegates : before whom both 
the former ſentences were repealed and made void by de- 
finitive ſentence. And thereupon the queen, as ſupreme 
head, granted a commiſſion of review, ad revidendum the 
ſentence of the delegates. And upon this matter, a pro- 
hibition was prayed in the king's bench, pretending that 
the commiſſion of review was againſt law, for that the 
ſentence before the delegates was definitive by the ſtatute 
of the 25 H. 8. But upon mature deliberation and de- 
hate, the prohibition was denied: for that the commiſſion 
for the cauſes aboveſaid was reſolved to be lawfully 


— ———— — cu 
| (a) 2 Bulſe 3. | 
granted, 
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granted. In this caſe Coke ſays, he being then the queen's 
attorney, was of counſel. to maintain the queen's power. 


63 


And precedents were cited in this court, in Adichelot's caſe, 


29 Elz. and in Goodman's caſe, and in Huet's caſe, in the 
ſame year. 4 Inft. 341. 

But a commiſſion of review is matter of diſcretion, and. 
not of right: and if it be a hard caſe, the chancellor will 
adviſe the crown not to grant it. 2 P. Will. 299. * 

In the commiſſion of review, there is ſometimes a clauſe, 
to admit other allegations, and new matter, and to take 
proofs thereupon as well on the one part as on the other, 
1 Ought. 437. 

4. By the aforeſaid ſtatute of the 24 H. 8. c. 12. any 
matter, for any the cauſes ſpecified in the ſaid ſtatute, 
ſhall came in contention in any of the aforeſaid courts, which ſhall 
touch the king; the party grieved may appeal from any of the 
courts of this realm, to the ſpiritual prelates, and others abbots 
and priors of the upper houſe, aſſembled and convacate by the 
king's writ in the convocation being, or next enſuing ; ſo that 
ſich appeal be within fiſteen days after ſentence given: and the 
fame to be there finally determined. ſ. . 


Appeal to the 
convocation 


where the king 


is party. 


5. By the ſtatute of the 25 H. 8. c. 19. Appeals from Appeals from 


places exempt, which by reaſon of grants or liberties were here- 
tofore to the pope, ſhall now be 10 the king in chancery, and 
ſhall be definitively determined by authority of the king's com- 
miſſion : ſo that no archbiſhop or biſhop ſhall intermit or meddle 
with ſuch appeals, otherwiſe than they might have dane 
befare. ſ. 6, - 

% The manner of obtaining a commiſſion of delegates 
is thus: The proftor of the appellant draws a petition to 
the lord chancellor or lord keeper, ſetting forth the cauſe, 
and what his client inſiſted on, and what the judge de- 
creed; and that thereupon his client, thinking himſelf 
aggrieyed, hath appealed from the ſaid decree to the king's 
majeſty in his high court of chancery: Wherefore his 
cient humbly requeſteth of the lord chancellor, that a 
commiſſion of appeal be made out and iſſued under the 
great ſeal, directed to certain judges delegate to be named 
at his pleaſure, to heat and determine the cauſe aforeſaid. 
Whereupon the lord chancellor ſets down the names of 
ſuch — Has as he thinks proper: and afterwards a com- 
miſſion is .drawn and executed in due form, by virtue 
whereaf the commilkoners. proceed to hear and determine 
the matter of the appeal. 1 Ought. 437. 


places exempt, 


Manner of ob. 

taining a com- 

miſſhoa of dele- 
ates, 


7. Can. g8. Foraſmuch as they who break the laws, can- In what caſe 


not in reaſon claim any, benefit or protection by the ſame ; 
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admiſſion of the we decree and appoint, that after any judge eccleſiaſtical 
appeal. hath proceeded judicially againſt obſtinate and factious 
perſons, and contemners of ceremonies, for not obſerving 
the rights and orders of the church of, England, or for 
contempt of publick prayer x no judge ad quem. ſhall ad- 
mit or allow any his or their appeals, unleſs he having 
firſt ſeen the original appeal, the party appellant do firſt 
perſonally promiſe and avow, that he will faithfully keep 
and obſerve al} the rights and ceremonies of the church of 
England, as alſo the preſcript form of common prayer, 
and do likewiſe ſubſcribe to the three articles, concerning 
the king's ſupremacy, the book of common prayer, and 
the thirty-nine articles of religion. 
* Stawp duty, 8. By the ſeveral ſtamp acts; every appeal from the 
MES court of arches, or the prerogative courts, ſhall bz upon a 


treble 40s. ſtamp. 
Suſpenfionofthe 9. During the appeal, the ſentence given by the infe- 
ſenteace during rior Court or judge is ſuſpended. 
the appeal. Thus, if a church be voidable by deprivation, and the 
eccleſiaſtical judge hath actually pronounced à ſentence 
of deprivation againſt the incumbent ; yet if the perſon 
deprived doth make his appeal, the church is not actually 
void, ſo long as the appeal dependeth : and if the fen- 
tence of deprivation upon the appeal be declared void, 
the clerk is perfect incumbent as before, without any new 
| inſtitution. at. c. 6. (a) | | 
TIohibition, 10. And pending the appeal, it is uſual, at the inſtance 
of the appellant, for the ſuperior court to grant an inhi- 
bition to ſtay the execution of the ſentence in the inferior 
court until the appea} ſhall be determined, 
Concerning which, by Can, 96. it is ordained, that no 
- Inhibition ſhall be granted out of any court belonging to 
the archbiſhop, at the inſtance of any party, unle's it be 
ſubſerihed by an advocate practiſing in the ſaid court. 
And the like courſe ſhall be uſed, in granting forth any 
inhibition at the inſtance of any. party, by the biſhop or 
his chancellor againſt the archdeacon, or any other per- 
ſon exerciſing eccleſiaſtical juriſdiction. And if in the 
court or conſiſtory of any biſhop there be no advocate; 
then ſhall the ſubſcription of a proctor praQtifing in the 
ſame court, be held ſufficient.” | 
And by Can 97. it is further ordered and decreed, That 
henceforward-no inhibition be granted by occaſion of any 
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| (a) Dy. 240, 3. 6 Rep. 18. £21 4 
interlocutory, 


ht 


ry, 


' Appropriation; 


| interlocutory decree, or in any cauſe of correion, except 


under the form aforeſaid. . And moreover, ' that before 
the going out of any ſuch inhibition, the appeal itſelf, 
or a copy thereof (avouched by oath to be juſt and true), 
be exhibited to the judge or his lawful ſurrogate, whereby 
he may be lawfully informed, both of the quality of the 
crime, and of the cauſe of the grievance, before the 

ranting: forth of the ſaid inhibition. And every appel- 
ant, or his lawful proctor, ſhall before the obtaining of 
any ſuch inhibition, ſhew and exhibit to. the judge or his 
ſurrogate in writing, a true copy of thoſe acts wherewith 
he complaineth himſelf to be aggrieved, and from which 
he appealeth; or ſhall. take a corporal oath, that he hath 
performed his diligence and true, endeavour for the ob- 
taining of the ſame, and could not obtain it at the hands 
of the regiſter: in the country, or his deputy, tendring 
him his fee. And if any judge or regiſter ſhall. either 
procure or permit any inhibition to be ſealed, ſo as is 
ſaid, contrary to the form and limitation above ſpecified ; 
let him be ſuſpended from the execution of his office, 
for the ſpace of three months; and if any proctor, or 
ether perſon whatſoever by his appointment, ſhall offend 
in any of the premiſes, either by making or ſending out 
any inhibition, contrary to the tenor of the ſaid premiſes ; 


let him be removed from the exerciſe of his office, for the 


ſpace of a whole year, without. hope of releaſe or reſtoring, 
Appraiſement. See Wills, 


Appropriation. 
I, Original of the appropriation of churches. 
II. Endowment of vicarages upon appropriation, 


III. Augmentation of vicarages. en 
IV. Vicarages how diſſolved. 


I. Original of the appropriation of churches (a). 


FOR the firſt ſix or ſeven centuries, the parochia was 


the dioceſe or epiſcopal diſtrict, wherein the biſhop 
and his clergy lived together at thE cathedral church; and 
| Whatever 


r 


f (a), An appropriation is the annexing of a benefice to the 


proper and perpetual uſe of ſome religious body politick, 
vhs I, g F which 
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Appropriation, 


/ , 
whatever were the tithes and oblations of the faithful, 
they were all brought into a common fund, from whence 
a continual ſupply was had, for ſupport of the biſhop and 
his college of pfeſbyters and deacons, and for the repait 
and ornaments of the church, and for other ſuitable works 
of piety and charity. So that before the diſtribution of 
England into pariſhes (as the word is now uſed) all tithes 
offerings and ecelcfiaſtical profits whatſoever did entirely 
belong to the biſhop and his clergy for pious uſes, and 
by their original nature could not be in the hands of any 
layman,” or be employed to any ſecular purpoſe. This 
community and collegiate life of the biſhop and his 
clergy, appears to have been the practice of our Britiſh, 
and was again appointed for the model of our Saxon 
churches. - | = 

While the biſhops thus lived amongft their clergy, 
reſiding with' them, in their proper ſeats or cathedral 
churches;- the ſtated ſervices, or publick offices of reli- 
gion, were performed only in "thoſe ſingle choirs; to 
which the people of each whole dioceſe reſorted, eſpecially 
at the more ſolemn. times and ſeaſons of devotion. But 
to ſupply the inconveniences of diſtant and difficult acceſs, 
the biſhop ſent out ſome preſbyters into the remoter parts, 
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which thereby becomes perpetual incumbent. At firſt appro- 
priations were made to {ole corporations ſpiritual, as ahbots, 
priors, c. who could perform divine ſervice in perſon, but 
were afterwards extended to corporations aggregate, who diſ- 
charged that function by a vicar. Plow. 496, 497. 1 Black, 
Com. 384. But though appropriations can only be made to 
ſpiritoal perſons, who are bound to provide for the ſervice of 
the church, and thereby become perpetual perſons; (Heb. 307.) 
yet divers grants of parſonages, &c. were made by the crowa 
at different times to laymen; and particularly by Hen. 8. 
which are confirmed by fat. 31 Hen. 8. c. 13. F 18, 19. 
And theſe are called impropriations, though the terms appro- 
priate and impropriate are ſometimes uſed indiſcriminately, 
as in the far. 29 Ch. 2. c. 8. The a&ores fabulæ, as they were 
called by Dyer, in an appropriation, are the patron, king, 
and ordinary; for it was neceſſaty that the patron ſhould ob- 
tain the king's licence in chancery and the conſent of the 
ordinary, as both the king and ordinary had an intereſt in 
lapſes (which after the ect of appropriation could not take 
lace), and were alſo conſidered to be proper guardians of the 
ts of the church. If the benefice was full, it was neceſ- 
ſary to have the concurrence of the incumbent, to give the 
appropriation immediate effect. P/ow. 497. Grendon v. Bi- 

Hop of Lincoln, 8 Rip. 11 4 
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to be itinerant preachers, or occaſional. diſpenſers of the 
word and ſacraments. , Moſt of theſe miſfionaries returned 
from their holy circuit to the center of unity the epiſ- 
copal' college, and had there only their fixed abode z giv: 
ing the biſhop a due account of their 4abours and ſuc- 
ceſſes in their reſpeAive progreſs. ' Yet ſome few of the 
travelling clergy, where they ſaw a place more populous, 
and a people zealous, built there a plain and humble con- 
veniency for divine worſhip; and procured the biſhop to 
conſecrate it for an oratory or chapel at large, not yet for 
2 pariſh church, or any particular congregation, to be 
confined within certain bounds and limits. And while 
the neceflities of the country were thus upon occaſion 
ſupplied, it did not alter the ſtate of the ecclefiaſtical pa- 
trimony; which ſtill remained inveſted in the biſhop for 


the common uſes of religion, as devoted ſolely to God 


and his clergy. 
The Jivifon of a dioceſe into rural pariſhes, and the 
foundation of churches adequate to them, cannot be 
aſcribed to any one act, nor indeed to any one ſingle age. 
Several cauſes and perſons did contribute to the riſe 
of parochial churches. Sometimes the itinerant preachers 


found encouragement to ſettle amongſt a liberal people, 


and (by their aſſiſtance) to raiſe up a church, and a little 
adjoining manſe. Sometimes the kings, in their country 
vills and ſeats of pleaſure or retirement, ordered a place 
of worſhip for their court and retinue, which was the 
original of royal free chapels. Very often the biſhops, 
commiſerating the ignorance of the country, people, took 
care for building churches, as the only way of planting 
or keeping up chriſtianity N them. But the more 
ordinary and ſtanding method of augmenting the number 
of churches depended on the piety of the thanes or great- 
er lords; who having large fees and territories in the 
country,” founded churches for the ſervice of their fami- 
lies 'and tenants within their dominion, It was this gave 
a primary title to the patronage of laymen: it was this 
made the bounds' of 'a pariſh commenſurate to the extent 
of a manor : it was this divided the ſeveral portions of 
the ſame church, according to the © ** intereſt of the 
ſeveral lords: and it was this diſtinèt property of lords 
and tenants, that by degrees allotted new parochial bounds, 
by the adding of new auxiliary churches. 

This firſt deſignation of pariſh churtties' did not at all 
break in upon the right of the biſhop,” Lither in reſpect 
of ſpirituals or temporals. n biſhop had ſtill the 
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cure of ſouls within his whole dioceſe, and a title in 
to all the eccleſiaſtical revenues; and it was by his autho- cl 
rity and conſent, that pariſh churches and prieſts were ſo 
fir ans as helps and aſſiſtants given to him. For their th 
number not only promoted the ſervices of religion, but fro 
even advanced the revenues of the ſee, Yet for fear the ot! 
biſhop's committing ſo many parts of his charge to ſub. the 
ordinate curates might ſeem a ſort of receſs from his right tin 


and claim to them, he had the moſt ſolemn reſervations 
made to him and his ſucceſſors, No church, however 
built, was to be employed for publick ſervice, till conſe- 
crated by the biſhop. And no prieſt was to reſide and 
officiate there, but by the biſhop's delegation. And there 
were indeed as many acknowledgments of right and re- 
ſpeR paid to the head of the dioceſe, as were by feudal 
cuſtoms paid to the head of the ſeigniory or civil dominion. 
For as the lord's own ſeat was the head of the barony, 
or the lord's court, whither the inferior tenants were 
| ſummoned to anſwer for the conditions of their tenure; 
ſo the biſhop's chair was always the ſeat and heart of the 
dioceſe, to which the clergy were cited to give account 
of their offices and poſſeſſions, as in their mother church. 
As each inferior tenant was admitted with ſome oath of 
fidelity to the prime lord; ſo every pariſh prieſt had ad- 
miſſion to his church, with a like obligation of obedience 
to his biſhop. As each tenant paid ſome ſort of rent 
unto his lord, for being quieted in his poſſeſſion; ſo the 
reſbyter made a return of ſome part of the parochial pro- 
ts to his biſhop, for the ſecurity of enjoying the re- 
mainder to his own uſe. As no one tenant could deſert 
his holding, or ſubſtitute another in it, without conſent 
and acceptance of the lord; ſo neither could any pariſh 
prieſt forſake his charge, or appoint another to ſucceed 
him in it, without expreſs leave and authority of the 
biſhop. And as upon the death of a feudatory tenant, 
the cuſtody of the lands came back to the lord, till an 
able heir ſhould be inſtated in it; ſo likewiſe the cuſtody 
of all vacant benefices did revert to the biſhop, and he re- 
ceived the mean profits of them, till a ſucceſſor was con- 
firmed and ſettled in them, And in many other forms 
and cuſtoms of dependency and ſubjection, the parochial 
clergy were as accountable to the biſhop, as the lay te- 
nants were to the prime lord. So that during all this firſt 
conſtitution of pariſhes, there was nothing of tithe or 
glebe or oblations diverted into lay lands, or applied to 
any ſecular purpoſes; but the abſolute property, and the 
INnUre 
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intire diſpoſal of them, did remain in the biſhops and the 
clergy, for their own ſupport, and other pious uſes, | 

he firſt way of diverting the tithes and oblations.from 
the im mediate uſes of the biſhop and his clergy, did ariſe 
from the confuſion of parochial bounds ; which having no 
other limits - ſet to them than thoſe of the poſſeſſions of 
the reſpeRive founders, this obliged them and their re- 
tinue and tenants to pay their duties to that one church: 
but if any new fee were erected within ſuch lordſhip, or 
there were any people within the precinct who were in- 
dependent on the patron, they were at liberty to chuſe any 
neighbouring church or any religious houſe, and to pay 
their tithes and make their © offerings, wherever they re- 
ceived the benefits of religion, So the biſhop receding 
from this former claim, and his ſubſtituted clergy not yet 
knowing the bounds of their reſpectiye cures; this let in 
an opinion, that tithes and oblations were an arbitrary 
diſpoſition of the donor, who might give them as the re- 
ward of religious ſervice done to him, in what place, or 
from what perſon ſoever he received that ſervice. Which 
notion gave occaſion to the monaſteries, to ingroſs all the 
neighbouring people, and eſpecially the richer lords and 
patrons, to themſelves; and to draw them from their 
own prieſts to communicate in their cells; and ſo to 
bring their tithes and offerings with them. But yet this 
diſcretionary allotment of tithes and offerings, though inju- 
rious to particular prieſts and pariſh churches, was no 
violation of the general rights of the national church and 
clergy; for though the people ſo choſe their own way of 
diſtribution, they did by no means detain the ſtated dues 
unto themſelves, nor alienate them to any ordinary uſes : 
they ever looked upon them as conſecrated to the altar, 
2 offeted them purely for the ſake of God and their 
ouls, 

A ſecond prejudice to the parochial clergy was, the early 
diviſion of tithes and offerings into ſeveral parts, for the 
ſeveral purpoſes of piety and charity. The benevolence 
of a dioceſe was at firſt entirely at the biſhop's receipt and 
diſpoſal ; but that there might appear to be a juſt appli- 


cation of. it, a rule obtained for dividing the fund into 


four parts; one to the fabrick and ornaments of the 
church; another to the officiating prieſt; a third to the 
poor, and neceflitous travellers ; and a fourth reſerved to 
the more immediate ſervice of the biſhop and his colle 
But when ſees began to be endowed with lands and other 
firm poſſeſſions; then the biſhops (to encourage the foun- 
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dation of churches, and to eſtabliſh a better. proviſion for 

the reſiding clergy) did tacitly recede from their quarter 

art, and were afterwards by canons forbidden to demand 

t, if they could live without it. So as the diviſion was 

now only into three parts; and every prieſt was the re. 
ceiver and diſtributer as the biſhop had been before, ſtand. 

ing obliged to expend one part on the raiſing ſupporting 

and adorning his church and manſe, another part upon 
entertaining ſtrangers and relieving the poor, and to have 

a third reſerved for his own immediate occaſions. Yet 

Aill” the whole product of tithes and offerings was the 

« bank of each pariſh church, and the miniſter was the ſole 
truſtee and diſpenſer of them, according to thoſe ſtated 

rules of piety and charity. But this tripartite diviſion 

ſoon occaſioned great diſorders ; for the lay patrons did 

from hence infer, that a third part of the revenues of a 
church was ſufficient for the ſupply of it, and they un- 
dertook to diſpoſe of the two remaining parts; at fiſt 
e to apply them to the like pious uſes; but then 

| 40 go detaining them in their own hands, and even 
at laſt getting them infeoffed in them and their heirs, 
eſpecially within their own demeſnes. And this proceeded 
ſo far, that in ſome parts the powerful patrons ſeized upon 
the whole prædial tithes, and left the altarage or ſmaller 
tithes (which were at firſt voluntary oblations, and there- 
forte reckoned a part of the altarage) to the portion of the 
pariſh prieſt ; ſetting a precedent of impropriations in lay 
bands, even before the religious fell into that method, 
But however, as the lay patroris at fiſt took the tithes 
(or ſeldom more than two parts of them) in truſt for the 
church and poor, not in tenure to their own property and 
pleaſure; and aſter they were inſeoffed in them, they til] 
' conſidered them to be charged with the ſame burdens; 
and while they held them, did exonerate the clergy from 
thoſe burdens; ſo they would not keep that conditional 
tithe, but by degrees made a conſcience to 'reſtore every 
part either to the pariſh churches, or at leaſt to religious 
' houſes. So that long before the reformation, all manner 
of tithes and oblations were intirely given back to the 
chureh, and inveſted only in the clergy ſecular or regular. 
The next injury to parochial churches came from the 
ſurrendering of the right of patronage to collegiate bodies. 
For the lay patrons remembering, that the clergy living in 
common with their biſhop in his cathedral church, were 
formerly maintained by the tithes and oblations of the 
9 when this practice ceaſed, they thought it 2 


ſort 
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ſort of laudable reſtitution, to give the perpetual advow- 
ſon of their churches to that body, or to ſome one parti- 
cular member of it; whereby thoſe churches became pre- 
bendal; and the ſupply of them was left to the community, 
or to that ſingle canon who was to bave his prebend or 
exhibition from it, All the monaſteries found this me- 
thod to be a very good expedient for them. Hence they 
incited their benefaRors to confer upon their houſes the 
right of preſentation to country churches ; a favour the 
more eaſily obtained, becauſe the lay lords looked upon 
themſelves as guardians only, and were glad to devolve 
their truſt upon thoſe ſocieties z who, as they thought, 
would faithfully diſcharge it. And by theſe means, in an 
age or two, above one half of the parochial churches in 
England came to be lodged in the power of cathedrals 
and monaſteries, and were perſonally ſerved by the mem- 
bers of thoſe bodies, But'this by degrees let in miſchief 
and uſurpation; for the cathedral canons, finding their 
reſidence in thoſe rural churches to be inconſiſtent with 
their due attendance in the chapter and choir, began to 
place annual curates to repreſent them in their ſeveral be- 
nefices, to account for the profits of them, and to receive 
a ſmall portion, or ſome pecuniary ſtipend for their ſer- 
vice, Till, being preſſed by the biſhops, and obliged by 
ſome new conſtitutions, they did at laſt preſent their 
clerk to the full title of the church, reſerving a rent or 
penſion to themſelves; which though at firſt moderate, they 
often advanced to the great oppreſſion of the country 


clergy. The religious did the ſame in the monaſteries, 


and had a fair pretence for ſo doing; for being tied to 
ſtricter rules of their order, and more confined within their 
cells, they appointed prieſts, whom they called ſecular, 
to take upon them the cure of ſouls, and to be ſtewards 
of the revenue, or at leaſt penſioners to their ſeveral con- 
vents. And even ſome of the potent lay patrons followed 
this example, binding the clerks in the like annual rents 
and reſervations to them and their heirs, So that within 
a hundred years after the conqueſt, moſt of the pariſh 
prieſts in England were become tributary to their patrons, 
and paid out ſuch large penſions to them, that they were 
not able to ſubſiſt with decency and credit, This abuſe 
becoming very grievous, occaſioned divers conſtitutions 
to be made againſt it. But the lay patrons protected 
themſelves by prohibitions and appeals from the eccle- 
ſiaſtical juriſdiction, and ſued their clerks in the temporal 
court for the performance of ſuch indirect covenants. 
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ſervices, and every way oppreſſed them without mercy, 
And to complete the ſervile dependance, an artifice was 
- contrived, to obtain indulgence from the pope, that what- 


ſhould be accountable to the abbot or prior and his brethren. 


Appropriation. 
Therefore the biſhops did at laſt obtain from king Ed. 
ward the ſecond, a full and ſole power to judge in this 
cauſe of penſions, and thereby did ſoon effectualſy ſup. 
preſs them as to lay patrons ; and though the dignitaries 
and the religious did longer enjoy thoſe penſions, yet were 
they often mitigated and reſtrained by the biſhop, having 
been frequently complained of and even condemned by a 
decree of pope Clement the third.” And it was indeed the 
reſtraint of theſe arbitrary preſtations, that put the monks 
upon inventing the new ſtratagem of impropriations. | 

For when the monks ſaw, that they could not well 
ſupply their own churches, and could no longer ſet arbi- 
trary fines and penſions upon the poor clergy who ſupplied 
them; they fell upon the project of retaining the churches 
in their gift, and all the profits of them in proprics aſus, 
to their own immediate benefit. This art of appropriation 
was certainly invented by, monaſtick men, for a curb and 
weight upon the ſecular clergy; but in what year it began 
doth not certainly appear: for indeed all corruptions 
have a ſecret riſe, and ate not in hiſtory obſerved, till che 
ſcanda] and the complaints do make ſome noiſe. It is 
ſaid, that there were ſome appropriations of churches be- 
fore the conqueſt ; but theſe ſeem to have been only con- 
veyances of the churches with their tithes to thoſe religi- 
ous corporations, who had thereby no other right convey- 
ed to them, than what the lay lords had before; which 
was, a right of protection and commendation to the 
church, not a right of converting the profits to their own 
uſe and property. 

But the way of ſtrictly appropriating pariſh churches to 
religious houſes, of giving them in full right to the monks' 
abſolute property and uſe, was an engine of oppreſſion 
which came in with the Norman conqueſt; when the 

reater prelates being Normans, did trample upen the 
inferior clergy who were generally Engliſh ; increaſed the 
penſions which the clergy were to pay unto them, or elſe 
withdrew their ſtipends ; and yet loaded them with new 


ever churches they held in 2dvowſon, they ſhould com- 
mit them to be ſerved by clerks, who as to the cure of 
ſouls ſhould be reſponſible to the biſhop, but as to the profit 


And this, was indeed effectual appropriation ; a badge 
of flayery unknown to the Saxon churches, brought over 


by 
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by the Norman lords, and imperiouſly put upon the En- 
gliſh clergy by the authority of the pope.” And ſo this 
practice, which crept in with William the conqueror, in 
a few reigns became the cuſtom of the land, and the in- 


ſection ſpread, until within the ſpace of 300 years, above 


2 third part, and thoſe generally the richeſt benefices in 
England, became appropriated. 

And in theſe cures, the monks themſelves did for ſome 
time reſide and officiate by turns, Pi lot, and even by 
penance, with many other ways of ſhifting off the duty 
upon one another. Until at length ſuch changes and 


intermiſſions in the paſtoral care becoming very ſcanda- 


lous, the biſhops did by degrees reſtrain the monks from 
a perſonal cure of ſouls, and confined them according to 
rule within their own cloiſters; obliging them to retain 


fit and able cappellans, vicars, or curates (for thoſe titles 


did all mean the ſame office); with a competent ſalary paid 
to them. But then again they oppreſſed theſe ſtipendiary 
vicars with ſuch ſorry allowance, and ſuch grievous ſer- 
vice; that the biſhops at laſt brought them to the pre- 
ſentation of perpetual vicars endowed and inſtituted, who 
ſhould have no other dependance on their convents than 
the tectors had upon their patrons; declaring it to be 
diſhoneſt and contrary to canon, that religious men, to 
whom it was granted to convert churches to their proper 
uſes, ſhould perſonally ſerve thoſe churches, and there- 
fore ordaining, that they ſhould appoint perpetual vicars 
to be inſtituted by the biſhop, with a competent mainte- 
nance by the biſhop taxed and aſſigned to them. | 
One pretext of the religious to gain appropriations was, 
to defire no more than two parts of the tithe and profits to 
be ſo appropriated to them; leaving a third to the free and 
quiet enjoyment of the pariſh prieſt, whom at the ſame 
time they eaſed from the burden of repairing the church 
and relieving the poor, and took that charge upon them» 
ſelves, Which third part, together with the altarage (or 
portion of oblations and perquiſites and ſmall tithes in a 


manner arbitrary) which alſo was commonly reſerved to 


the vicar, made his portion often equal to, if not exceed- 
ing that of the convent, But the religious were not long 
content with their ſaid two parts, without ingrofling the 
whole ; which they generally did by donation, by pur- 
chaſe, by exchange, and all the ways of acquiſition, So 
that in two or three following ages, parochial churches 
would have been univerſally annexed and united- to reli- 
gious houſes, if the biſhops had not provided for the ordi- 
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nation of perpetual vicarages, and the diſtinct endow- 
ment of them, 

Another pretext of the religious for obtaining appropri- 
ations was, the confideration of hoſpitality and charity, 


which were intailed as it were upon their two parts of 


tithes and offerings. They cbiefly urged theſe occaſions, 
and promiſed to employ the profits this way. In the 
charters. of donation, they got it alleged, to be for keep. 
ing up the hoſpitality of the ſaid religious houſe, to find 
meat and drink to ali that paſſed by their gates and would 
call for refreſhment, and for the entertainment of all tra- 
vellers and paſſengers ; for ſuſtaining the poor; for the 
almonry; for the infirmary ; and for the proviſions of their 
Houſe z and even for many other uſes, as, to maintain 
' ſeribes and illuminators to write and adorn their books; 
to bear the charges of holding a general chapter of their 
order; to defray the expences of a journey to Rome; to 
eaſe themſelves in the payment of penſions; to rebuild the 
fabrick of their conventual church; and indeed to anſwer 
all other occaſions that could be ſerved by money, 
The ſeculars learned this way of gain from the monks; 
and thought it as lawful and proper for any of the colle- 
giate bodies, as it was for the regular convents. And 
therefore they likewiſe got the churches of their own do- 
nation to be converted to their own proper uſes ; and per- 
fuaded the neighbouring patrons to come and offer up 
advowſons on their high altar ; to increaſe the number of 
their prebends, or to augment the portion of the dean, or 
of any other principal dignitary; or to repair their fa- 
brick ; or to find lights on their altars; or for the table 
of the biſhop ; or indeed for any thing that could contri- 
dute to the grandeur of the cathedral church or ſee, Not 
that all the churches which are now appropriated to bi- 
ſhops, or deans and chapters, were the effect of thoſe ſu- 


perſtitions : for many of them have been fince given in a 


fad exchange for manors and firm lands. 
This ill example of appropriating pariſh chorches 
ſpread further to al! bores corporate, however in law and 


. reaſon incapable of ſuch a tenure, Soliciting and pay» 


ing the price at Rome procured the like favour for ſecular 
colleges, for chantries, nay for military orders, for lay 
hoſpitals, for gilds and fraternities, and even for nunne- 
ties. So making knights, lay brothers, and very wo- 


men, to be the refors of pariſh churches. Though 


this indeed was grounded on a conceit, that all theſe were 
religious ſocieties, and might receive and diſtribute 
A | . a * > : * 
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of the common treaſury of the church. For before king 
Henry the eighth, there was no right or precedent for 
a mere lay perſon to be an impropriator. al 
From corporations aggregate of many, rhis example 
went on to ſingle perſons ; not only to deans, chantors, 
treaſurers, chancellors, and ſeparate officers, but at laſt 
to the pariſh prieſts themſelves, who in populous. or rich 
places obtained a vicar to be endowed, and caſting upon 
him the cure of ſouls, they had the rectory appropriated to 
them and their ſucceſſors as a ſine- cure for ever. 8 
But, above all, the monks had their various arts of 
driving on this trade in holy things. The %% of the 
dioceſe was often their friend and affiſtant in it, becauſe 
he had been perhaps of the ſame order; or was diſpoſed to 
keep up an intereſt in fo great a body of men; or if they 
had no other tie upon him, they ſettled a penſion to in- 
demnify his ſee, or advanced the payment of ſynodas, 'or 
offered ſome other conſideration of intereſt : and if at the 
laſt the biſhop would not conſent, they could apply to the 


- papal legates, or directly to the court of Rome, where 


they never failed to have their preſents accepted; and 
ſometimes charged themſelves with an annual penſion to 
the cardinals, or even to the apoſtolical chamber for ever. 
They dealt as ſubtilly with the patrons, to extort their 
conſent : they promiſed them the prayers and ſuffrages 
of their houſe, with maſles, obits, anniverſaries, pietan- 
ces, and other comititmbratives;! And becauſe, after all, 
by the laws of the land they could not appropriate without 
conſent of the rector incumbent ; therefore they ſometimes 
prevailed with him to aſſume their order, and fo to bring 
the church along with him; or they gave him a penſion 
or a corody for his life, on condition of reſigning; or if 
he would not comply, then they obtained leave of the 
patron to appropriate in reverſion; or, to ſave the pains 
of working on the patron, they purchaſed the perpetual 
advowſon, on purpoſe to appropriate the benefice. 

Tf the ſmaller tithes ind obladens (the common allot- 
ment to a vicar) would not amount to a third ſhare ; then 
ſome part of the greater tithe of corn and hay was allowed 
to make up ſuch deficiency; which was the juſt cauſe of 
many vicarages being ſo endowed. 

The ancient ſtate of vicarages was the more tolerable, 
becauſe there was not only a conſiderable portion for the 
vicar, but there was a power lodged in the biſhop to aug- 
ment that portion, whenever it appeared to be inſufficient. . 
This was the known tight, and the conſtant practice of 
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the Engliſh biſhops. Indeed the greater monaſteries did 


oftentimes by exemptions and appeals to the court of Rome th 
evade and deny this power of the dioceſan : in order to th 
obviate which refuge, the biſhop in his inſtrument of con- * 
ſenting to appropriation, began to expreſs the poſitive up 
condition of ſaving a competent portion for a vicar, to po 
be taxed and ordered by him in due conſideration to hoſ- — 
pitality and other burdens; and aſterwards to be mode- ot 
rated and augmented as ſhould ſeem to the ordinary fit * 
and proper. But whether this power was explicitly 

reſeryed or not, it was thought an antecedent right, pr 


which the biſhop might claim from the original conſtitu- 

tion of the church. And even the common law did allow be 

| and inforce this practice: the year books affirming, that 10 
af 

2 


the ordinary may increaſe or diminiſh the. vicar's portion. 

And. for any thing which appears upon record ; though 

this epiſcopal right was too often evaded by reſort to the 

court of Rome; yet it was never queſtioned. in any, of of 
our eccleſiaſtical or civil courts before the reformation, 

Kennet on Impropriations. 


And ſo much concerning the original appropriation of M 

churches: We come next to tonlider more particularly, 

the endowment of vicarages conſequent thereupon, de 
» PI 


II. Endowment of vicarages upon appropriation. 


Reftritions by 1. By the ſtatute of the 15 R. 2. c. 6. In every licence la 
Katute, to be made in the chancery, of the appropriation of any pariſh th 
church, it ſhall be expreſsly contained, that the duceſan of the of 
place, upon the appropriation of ſuch churches, ſhall ordain of 
according to the value of ſuch churches, a convenient ſum « ſy 
money to be paid and diſtributed yearly of the fruits and m pi 
of the ſame churches, by thoſe that will have the ſaid churches ce 
in proper uſe, and by their ſucceſſors, to the poor pariſhioners 4 
of the ſaid churches, in aid of their living and ſuſtenance for : 
cuer; and alſo that the vicar be well and ſufficiently endowed, 1 
And by the ſtatute of the 4 H. 4. c. 12. From hence- 5 
Terib, in every church appropriated, there ſhall be a ſecular C 
perſon or dained vicar perpetual, canonically inſtituted and in- fi 
ducted, and cavenably endowed by the diſcretion of the ordinary, W 
to do divine ſervice, and to inform the people, and to keep m 
hoſpitality there : and no religious ſhall in any wiſe be made m 
uicar in any church appropriated. A 
From henceforth] This ſtatute extendeth not to appro- hi 
priations made before this time. 2 Roll. Rep. 127. 5 
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There ſhall be a ſecular perſon ordained vicar perpetual] In 
the caſe of Bonſey and Lee, T. 1684; it was decreed, 
that where there is no vicarage endowed, the impropria- 
tor of the ſmall tithes is bound to maintain a prieſt ; and 
upon an information by the attorney general for that pur- 
poſe, the king may aſſign to the curate ſuch an allowance 
or proportion of the ſmall tithes as he ſball think fit: but 
otherwiſe it is, where the vicar is endowed, though but. 
of never ſo ſmall'a matter. 1 Fern. 247. (a) | 

Covenably endowed] So as without endowment, the ap- 
propriation was not good. 12 Co, 4. F 4 

By the diſcretion of the ordinary] Before this, it could not 
be done but with the conſent of the patron ; but there was 
no neceſlity of the licence of the king (as in the caſe of 
appropriation), becauſe no damage accrued to the crown. 
2 Ralls Abr. 334+ 

No religious ſhall in any wiſe be made vicar in any church 
appropriated (b)] But if the benefice was given ad menſam 
monachorum, 


22 —-„—-— * 


(a) In appropriated churches, where no vicar has been en- 
dowed, the officiating miniſter is appointed by the appro- 
priator or impropriator, and is called perpetual curate. Note 
to Bl. Com. vol. i. p. 387. Ed. Chr. 

(5) Monks, from the nature of their profeſſional vow, were 

articularly ill calculated for the ſervice of the church, as I 
ho ſhewn in the note to title Monafteries ; and though in 
later times they were allowed to be ordained by the biſhop of 
the dioceſe, and were frequently advanced to the higheſt 
offices in the church, they were held to be incapable of a cure 
of ſouls without diſpenſation. Zindwood 306. But having 
ſucceeded in procuring a vaſt number of benefices to be ap- 
propriated to their religious houſes, they were frequently not 
content with naming clerks to ſerve them, who were to be 
ordained, inſtituted, and governed by the biſhop, but thavght 
fit to ſerve the churches themſelves, and often pretended that 
the government of the biſhop was incompatible with the re- 
gulations of their orders. Theſe uſurpations rendered them 
unpopular both with the laity and clergy. See X. 3. 37. 1. 
Clem. 1. 5. and Aylifft's Par. 371. Tn the canon law, we 
find ſeveral regulations to ſecure a fit allowance to the clerks 
who ſerve appropriated churches, which allowance might be 
made a condition of their ordination, and if then neglected, 
might afterwards be aſſigned by the biſhop. Clem. 3. 14. 1. 
A better, though in, order of time a later remedy, was applied 
here by ſtat. 15 R. 2. which, as Dr, Gibſon obſerves, makes 
a ſufficient endowment a condition not of admitting the * 
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monachorum, and ſo not appropriated in the common form, 
but granted by way of union pleno jure; in that caſe, it 
was ſerved by a monk of 'their own body, who was re. 
movable at their own pleaſure, Which is the foundation 
of /lipendiary curacies, where the impropriators are bound 
to provide divine ſervice, but may do it by a curate, not 
inſtituted, but only licenſed by the biſhop. So the monks 
ſerved them; and becauſe the acts of diſſolution gave the 
lands to the king in ſuch manner and form as the monks 
held them,” they who derive from the crown have reckon- 
ed themſelves under no reſtraint to preſent a vicar to the 
biſhop for inſtitution. But though the canon law is clear 
that ſuch benefices as were united menſæ monachorum 
might be ſerved by monks, without inſtitution ; yet the 
law alſo was, that in caſe ſuch cures were ſupplied by 
feculars, they muſt have inſtitution ; ' and there being now 
no ſupply but by ſeculars, it ſeems to follow, that by 
law no benefices can be now ſerved by ſtipendiary curates, 
without inſtitution : but the received practice is otherwiſe. 


Gib. 275 | , 

2. The act of endowment by the biſhop might be made, 
either in the act of appropriation, or by a ſubſequent act 
and a ſeparate inſtrument. Which is mentioned in this 
place, that in ſearching for endowments in the regiſtries 
of biſhops, or the court of augmentations, neither the 
one nor the other ſhould be neglected ; for although a ſepa- 
rate act or inſtrument of endowment may not be found, yet 
it is poſſible the endowment may have been made in the 
act of appropriation, Gi ſ. 719. | 

If the body corporate be now in being to which the 
church is appropriated, as all the old cathedrals are; or if 
the impropriation were, at the diflolution of the monaſ- 
tery, given to any cathedral or collegiate church that now 
is; the moſt probable place to find the endowment of it 
is in the archives of that church: if not, perhaps it may 
be found 'in the augmentation office. But it is to be 
feared, that moſt of the endowments are now loſt, at leaſt 
to us, by being carried to Rome at the diſſolution of 
monaſteries, Fohnſ. 239. 8 

3. Upon the making an appropriation, an annual pen- 
ſion was reſerved to the biſhop and his ſucceſſors, com- 


. 


— — 


— 
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but of appropriating the benefice. Gib. Cod. 716. This act 
paſſed at the earneſt complaint of the commons againſt the 


abuſes of appropriations. Roy, Par. 15 K. 2. 38. 
| monly 
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monly called an indemmity, and payable by the body. th 
whom the appropriation was made. The ground of hic 
reſervation, in an, ancient appropriation in the regiſtry of 
the archbiſhop of Canterbury, is expreſſed to be, for a 
recompence of the profits which the biſhop would other- 
wiſe have received during the vacation of ſuch churches, 
Gib. 719. | | | | 


f | | 70s S A 5 _ 
4. A vicarage by endowment becomes a benefce diſtin Vicerage, = 


from the parſonage. As the vicar. is endowed with fe- 
parate revenues, and is now enabled by the law to reco- 
ver his temporal rights without aid of parſon or patron ; 
ſo hath he the whole cure of ſouls transferred. to him, by 
inftitation from the biſhop. It is true, in ſome places, 
both the parſon and the vicar do receive inſtitution from 
the biſhop to the ſame church, as it is in the caſe of fine- 
cures ; the original of which was thus: The reQtor (with 
proper conſent) had a power to entitle a vicar in his 
church, to officiate under him; and this was often done; 
and by this means, two perſons were inſtituted to the 
ſame church, and both to the cure of fouls, and both did 
actually officiate. So that however the rectors of ſine- 
cures, by having been long excuſed from reſidence, are 
in the common opinion diſcharged from the cure of ſouls 
(which is the reaſon of the name); and however the cure 
is ſaid in the law books to be in them habitualiter only ; 
yet in ſtrictueſs of law, and with regard to their original 
inſtitution, the cure is in them acualiter, as much as it is 


in the vicar. Gi. 719. (a) 


5. The parſon by making the endowment, acquires the Patron. 


patronage of the vicarage. For in order to the appropria- 
tion of a parſonage, the inheritance of the advowſon was 
to be transferred to the corporation to which the church 
was to be appropriated; and then, the vicarage being de- 
rived out of the parſonage, the parſon of common right 
muſt be patron thereof. So that if the parſon makes a 
leaſe of the parſonage (without making a ſpecial refer- 
vation to himſelf of the right of preſenting to the vicarage} 


the patronage of the dong, paſſeth as incident to it (H. 


But it was held in the 21 Fa. that the pariſhioners may 
preſcribe for the choice of a vicar, And before that, in 
the 16 Fa. in the caſe of Shirley and Underhill, it was de- 
clated by the court, that though the advowſon of the vi- 
carage of common right is appendant to the tectory, yet 


" 


— — 
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a a. 
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(a) Cro, Ja 518. 1 Sid. * | (4) 2 Rell, Ab, 9. 
Ty 


b 
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it may be appendant to a manor; as having been reſerved 
ſpecially upon the appropriation, G1b/. 719. (a) 


Sometimes, upon appropriation, the right of preſenting 


the vicar was given to the biſhop, probably to induce his 

conſent : as appeareth from divers inſtances. 
Viear only enti- 6. There were ne vicarages at common law: or, in 
— other words, no tithes or profits of any kind do de jure 
+459 belong to the vicar, but by endowment or preſcription ; 
which cannot be preſumed, but muſt be ſhewn on the 
part of the vicar. For which reaſon, the payment of 
tithes to the parſon, is prima facie a diſcharge againſt the 

vicar, Gib/. 719. (6) 

Authority of en- 7. The firſt endowment of the vicars cannot be pre- 
mens. ſcribed againſt by the parſon. This was adjudged in the 
caſe of Pringle and Child, T. 2 Ja. (c) hich original 
endowments therefore being of ſuch authority as no time 
can deſtroy; and ſuch cauſes between parſon and vicar as 
relate to them, or depend on them, being alſo cogni- 
zable in the ſpiritual court: it were much to be wiſhed, 
- ſays Dr. Gibſon, for the ſake of the poor vicars, that 
dfligent ſearch were made after them in the eccleſiaſtical 
offices, and other repoſitories of records [a]; in order to 
| bring 


fa] It may be proper to inſert in this place the followin 
propoſal of a very learned gentleman, who has generouſly 
undertaken the execution of the aboveſaid plan ; hoping that 
all who may have it in their 2 in any wiſe to contribute 
towards the completion thereof, will com municate what may 
have come to their knowledge with reſpect to any of the par- 
ticulars : vis. | | | 
« A propoſal for publiſhing a general repertory of the en- 
dowments of - vicarages : | 
« This work is intended for the ſervice both of vicars and 
of their pariſhioners, The former uſually come into their 
| livings unacquainted with the particulars of their legal in- 
comes ; moſt of which are ſmall, and mavy quite inſofficient : 
whence they are ſometimes tempted to demand more than 
their dues. Bat, oftner, they who ſhould pay them, take ad- 
vantage of the ignorance or doubtfulneſs of their miniſter con- 
cerning his rights, and refuſe to acknowledge them, If he 
ſubmits to take what they are 2 allow him, he lives 
in ſtraits and contempt. If he conteſts the matter, his-people 
become prejudiced againſt him for ſome time, if not for ever a 
an 


— 


8 Moore, 894. 2 Roll. Rep. 304. : 
(% Palm. 113. Telv. 86. 4 Mod, 184. . 
. (c) Ney, 3» Moore, 761, 780. 8 
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bring to light as many as can poſſibly be found, © Eſpe- 
cially, fince it hath been alſo adjudged, that if a vicar 
hath uſed time out of mind, or for a long time, to take 
particular tithes or profits, he ſhall not Joſe them, becauſe 
the original endowment is produced and they are not 
there: but inaſmuch as every biſhop had an indiſputable 

right 


332 15 
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" 
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and there is great danger that for want of being able to come 
at the proper evidences in the cauſe, it may be decided the 
wrong way. 

„% Now the principal of theſe evidences are old endow- 
ments, For a vicar may demand what his vicarage was en- 
dowed with; and he cannot demand more, unleſs immemorial 
uſage gives ground for. a juſt preſumption, that there was a 
further endowment, though not now-extant, "Therefore diſ- 
coveries of endowments will tend, not only to the right de- 
termination of Jaw-ſuits, but to the prevention of them, b 
ſhewing both parties, to what they are intitled : and thus will 
be of common benefit, to the clergy, to impropriators, and 
to the reſt of the laity. 28. 

* The moſt likely places to find them in, are the regiſtries 
of the biſhop, or dean or chapter of the dioceſe. Bur, partly 
by means of national changes and confuſions that have bap» 
pened, partly through the unfaichſulneſs or negligence of 


_ officers, and partly through other accidents; many of the 


books belonging to theſe regiſtries, are loſt from thence :' and 
not a few of them, and likewiſe of the chartularies and leiger 
books of diſſolved religious houſes, in which they recorded, 
amongſt other things, the endowments of their vicarages, are 
now in various libraries and repoſitories, publick and private. 
A liſt of theſe endowments, with references to the manuſcripts 
in wh ey are contained, would certainly be a very uſeful 


directory to multitudes of perſons, who elſe would never know 


where to ſeck for them : an account, which of them have been 
printed, and in what works, may ſave both trouble and ex- 
pence to thoſe who deſire to conſult them, and even in caſes 
where no endowments are to be found, preventing a fruitleſs 
ſearch will be doing ſome good. 

„Therefore the editor of this propoſal hopes, that the 
publick will approve of his undertaking; in which be hath 
proceeded ſo far, as to ſet down, in alphabetical order, the 
name with the date, of every endowment in the regiſters of the 
ſee of Canterbury; and all ſuch as he bath been able to diſ- 


cover in the Lambeth, Cotton, Harleian, and other libraries, 


or in printed books. -He now preſumes to requeſt, that the 
ſeveral biſhops would favour him with the names, and dates, 
of all endowments, which are in their reſpective regiſtries : 
and that the ſame aſſiſlance may be given him by ſuch of the 

Vor. I. G nobility, 
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right to augment vi as there was occaſion, and this, 
whether ſuch right was reſerved in the endowment or not; 
the law will preſume, that this addition was made by way 
of augmentation. Gibſ. 720. 
8. The loſs of the original endowment is ſupplied by 
preſcription ; that is, if the vicar hath enjoyed this or 
* that particular tithe by conſtant uſage, the law will pre. 
ſume that he was legally endowed with it; by the ſame 


reaſon that it preſumes ſome tithes might be added, by 
way of augmentation, which were not in the original en · 
dowment. Gib/. 720. (a) 

Trial of end. ©. It is ſaid that all compoſitions for the endowments 
meats, 


of vicarages ſhall be expounded by the judges of the com- 
mon 91548 and if the Rs with that 
matter, they are to be prohibited. wb < c. 39. (6) 

But where the diſpute is between and vicar, be · 
ing both fpiritualt perſons, it ſeemeth that the proper 
5+ 4 7-h of the cauſe belongeth to the eccleſiaſtical 
udge (c). 

Y T4 in the caſe of Drake and Tayler, E. 4 G. The vi- 
car libelled for tithes of turnips, and laid his title to them 
by preſcription and endowment : the defendant pleaded, 
that there is a rectory impropriate, and that time out of 


mind the rector hath taken tithes of turnips; and be 


moved for a prohibition, and obtained a rule unleſs cauſe 


nobility, clergy, and gentry, as have in their cuſtody ancient 
records of 4 kind, oo which endowments of vicarages are 


entered, | | 
| AND. CoLTEE DUCAREL.” 
Doctors Commons, | 
Dec. 3, 1761. 
After which he ſubjoins a liſt of above 200 endowments of 
vicarages already diſcovered ; and a ſpecimen of the method 
he 2 to follow, as thus, 
cLEY (Linc. Dicec.) Vicar. de Ordinatio vicariz 
eccleſiz parochialis de Acleia Lincoln. Dicec. Dat. Oxon. 
in feſlo 8. Michzlis A, D. 1343. (Printed in Kennet's Paro- 


chial Antiquities, pag. 455. Ex Chartul. 8. Frideſwidz 


Ad. Ch. Oxon.) 
- ALBOLDESLEY (Linc, Dicec.) Vicar. de —— - Ordinatio 
vicariæ A. D. 1361. Regiſt. Johan. Gynewell Epiſc. Lincoln. 
(Burn) fol. 367, &c. 


ti — 


0 2 Keb. 729. Hardr. 328. 

b) Litt. Rep. 263. 

c) 2 Brownl, 36. See, however, Moore 457,/ 
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ſhewed : and it was infiſted, that in this caſe both the 
parties are not eccleſiaſticks ; for the libel is againſt a 
poriſbiener ; and it lays a cuſtom which is denied, and 
muſt be tried by the common law. But by Parker chief 
juſtice and the court: Though both parties are not eecle- 
ſiaſticks, yet the thing in controverſy belongs either to 
one ecclefiaſtick or another; for either the rector is en- 
titled to the tithes or the vicar; and what matter is it to 
the pariſhioner, who has them? for he can only pay 
them to one: this is properly a diſpute what belongs to 
the vicar upon the endowment; and that evidence which 
will intitle him to a ſentence below, will not enable him 
to recover here: and if we ſhould grant a prohibition in 
order to try the cuſtom, yet that will not determine the 
queſtion upon the endowment ;z and therefore we gught 
not to draw them out of that court, which may propetly 
determine the whole matter. And beſides, in the ſpi- 


ritual court fifty years make a preſcription, though = 


will not here. And the rule for a prohibition was 


char ged. Str » 87. . 
But the courts of equity frequently determine upon the 


interpretation of endowments, 


10. Any words in an endowment being doubtful, ſhall Favoorable con- 


be interpreted by practice, and to the advantage of the 
vicar, So, in the caſe of Barſdale and Smith, though 
garba in the common acceptation relates to corn, yet it 
appearing that the cuſtom had been for the vicar to have 
tithe hay, this was judged ſufficient to extend it to tithe 
hay (a). And the ſame thing was adjudged in the caſe of 
tithe wood, as given by the term a/taragia, upon the ſame 
foundation of cuſtom, in the caſe of Reynolds and Green (b). 
Or if given there under the name minute dicimæ; cuſtom 
changes a great tithe, as wood is, into ſmall, Upon the 
occaſion of which caſe, it was ſaid, that the word altarg- 
gium ſhall be expounded according to uſe. And biſhop 
Stillingfleet obſerved, that in the ſettlement of the al- 
tarage of Cockrington by Groſthead biſhop of Lincoln, 
not only oblations and obventions, but the tithes of wool 
and lamb, were comprehended under that name. Gid/, 
719, 720. | 0 

And in the caſe of Franklyn and the maſter and brethren 
of St. Croſs, T. 17213 it was decreed, that where altara- 


zium is mentioned in old endowments, and ſupported by 
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(a) Cro, Eliz, 633. (5) 2 Bat. 27. 0 
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vſage, it will extend to ſmall tithes; but not otherwiſe, 
Bunb. 59. (a? © 

The moſt difficult, though moſt common queſtion, 
that relates to the interpretation of endowtnents, is, what 
the vicar ſhall have in virtue of the pliraſe minutæ decimæ. 
Gibſ. 720. (5) + Leg „ 00s : 
Where a vicar was endowed to have the third part of 
all the tithe corn of ſuch a manor; it was adjudged, that 
he ſhould have tithes of the ſrecbolders, as well as of the 
demeſnes of the manor (c). The reaſon of the doubt was, 
that freeholders ſtrictly ſpeaking were not parcel of the 
manor, as fuch : but it was reſolved, in favour of the 
vicar, that the word manor there, ſhould fignify the pre- 
eincts of the manor. And fo, where the endowment is 
ſo exprefſed, that only tithe corn is reſerved to the par- 
ſon; by conſtruction of law, all the reſt falls to the vicar, 
2 Rolls Abr. 335. a [3 

In the aforeſaid caſe of Franklyn and the maſter and bre- 
bren of 8:./Crofs 3 although by the endowment the vicar was 
to find the ſacrament wine, yet the court were of opinion 
jt ſhould be found by the pariſhioners, according to the 
rubrick in the book of common prayer. Bunb. 79. 


III. Augmentation of vicarages. 


Dr. Gibſon ſays, it feems to be agreed on all hands, 
that the ordinary hath power to oblige ſpiritual impropri- 
ators to augment vicarages: according to the caſe 
Hitchcot and Thornburgh, H. g Car. where the vicar ſued 
the tenant of the maſter of the choirifters of the church 
of Sarum (the ſaid maſter being parſon), for addition of 
maintenance in the ſpiritual court; and prohibition was 
denied, upon this reaſon, that the ordinary might compel 
the parſon to an augmentation, there being ſuch a power 
reſerved to him in all appropriations ; and that the leſſee 
(who held for lives 28 to the ſtature of the 32 H. 8.) 
came in, ſubject to the ſame charge. Gib/, 722. 2 Roll. 
Abr. 337. e N 5 

It is true, this was an appropriation which had never 
come to the king by any ſtatute of diffolution; but that 
circumſtance of having been conveyed to the king, made 
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(a) See Altarage. 9 See Tithes, II. and V. 
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no difference with regard to the juriſdiction of the biſhop, 
ſo long as they were reconyeyed to a ſpiritual hand, as 
appears from the caſe of the dean and chapter of St. Aſapb 
in the 12 Fa, And the books, when they pronounce 
impropriations lay fees, ſeem to ground it wholly: upon 
their being in lay hands; and to mean no more, when 
they ſay that they become lay ſees by the ſtatutes of diſ- 
ſolution, than that by thoſe ſtatutes they came into lay 
hands. The only queſtion then (he ſays) is, concerning 
the biſhop's power over /ay impropriators, Gibſ. 722. 
2 Roll. 100. iu 24 
Before the diſſolution of monaſteries, the exerciſe of 
ordinary juriſdiction in this particular appears beyond all 
queſtion, I hen come the acts of diſſolution, and ſay, 
that the king ſhall have and enjoy, to him and his heirs 
for ever, all and ſingular ſuch monaſteries and tithes; in 
65 large and ample manner, as the abbots held them; and 
elſewhere, in the /late and condition that they now bez and 
that they who take from the king, ſhall have and hold 
and enjoy the ſame, and have all ſuch actions ſuits: entries 
and the like, in like manner form and condition as be- 
fore: which acts of diflolution were founded upon the 
ſurrendets made by the religious into the hands of the 
king. Gid/. 722. „ | | $390 1:51 
From whence it hath been argued; that nothing could 
come into the king's hands in virtue of the ſurrenders of 
the religious, but what was theirs; and that the right of 
the biſhop to; augment, and of the vicar to claim augmen- 
tation, was not theirs: That the moſt natursl conſtruc- 
uon of the king's enjoying the impropriations in the ſame 
manner form and flate as the religious did, is, that he ſhall 
enjoy them with the ſame limitations, privileges, and bur- 
dens, as the religious did: That accordingly, it is granted, 
that exemptions from tythes can be enjoyed by the gran- 
tees, only while the lands remain in their own hands, be- 
cauſe that privilege which | was granted to the ſeveral 
orders was not abſolute, but /ub modo, to wit, whilſt 
they were in their own hands: That becauſe reparations 
of chancels, payments of curates, proxies, ſynodals, and 
the like, reſted upon the religious appropriator, there- 
fore they have always reſted upon the lay impropriator: 
That (by like conſtrudion) as the reljgious/held thoſe 
appropriations with the charge of a competeat mainte- 
nance for the vicar, at the diſcretion of the ordinary; fo 
do the lay owners hold their impropriations with the ſame 
charge; That the meaning of the parliament was not to 
: G 3 deſtroy 
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deſtroy the rights of other men, but only to ſuppreſs the 
monks: That in the ſeveral acts of diſſolution, there 
are general ſavings of rights to all bodies politick and 
the like; and particularly of „ portrons, which any may 
or might have had in or to the premiſſes, or to any 
c part or parcel thereof, in ſuch like manner form and 
« condition, to all intents and purpoſes, as if the ſaid 
« ads had not been made; and therefore, that the vicar 
having then a right to a congrua portio (that is, part or 
parcel, as the ftatutes ſpeak) out of the rectory, with a 
right to ſue the abbot if he denied it; and the biſhop 
having 2 right to affign ſuch portion, and to inforce the 
allowance of it by ſequeſtration and other eccleſiaſtical 
cenſures; both the biſhop and the vicar have thoſe rights 
reſpeQively preſerved to them in the ſaid general ſavings : 
That if it be objected, tbat thoſe cla uſes of reſervation 
of right, do not expreſaly mention, either the juriſdiction 
of the biſhop, or the portion of the vicar; the anſwer is, 
that neither do they mention the reparation of chancels, 
or payment of the ſtipends of curates; yet both theſe 
burdens, as having reſted upon the religious, paſſed from 
them to the king, and from the king to the grantees : 
That though they are now applied to other ends and uſes, 
than heretofore they were, yet they retain the ſame na- 
ture; and if it had not been underſtood, that after the 
conveyance into Jay hands they ſtil} remained eccleſiaſtical 
duties, they might have been recovered, as other chattels 
or lay fees are, by action of debt or otherwiſe at com- 
mon law, and there had needed no act of parliament to 
enable laymen to ſue for them; nor would the remedy 
have been given in the ſpiritual, but moſt certainly in the 
temporal courts. Gibſ. 723. 

But notwithſtanding all this, it muſt be acknowledged, 
that nothing is more peremptorily delivered throughout 
the books of common law, than the contrary doctrine ; 
namely, that fince the diſſolution, all impropriations (at 
leaſt in the hands of laymen) are become mere lay fees, 
or inheritances of a mere temporal nature (a); from whence 

it is inferred, that therefore all ſuch poſſeſſions are in- 
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4) 2 Ventris, 38. 2 . 257. which it ars that 
* caſe in Kel: 829., N the wks gre 
may grant ſequeſtration on an impropriate age, is ill 
reported. See alſo Comp, lacumb. ch. 39 & 43., and tit. 
Church, 77. 6. 
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tirely freed from the ſpiritual juriſdiction ; and particu- 
larly, that the ordinary hath no power to make augment- 
ation of à vicarage, out of — rectory which is in the 
hands of a lay impropriator. 10% 72% | 

And even with reſpect to ſpiritua impropriators, it 
may ſeem from the intire deſuetude of the practice, that 
the ordinary's power over ſpiritual impropriators, to com- 
pel them to augment vicarages, is at leaſt doubtful ; and 
the only augmentations that are now made, 'are either by 
private benefaRion, or by application of the revenue of 
firſt fruits and tenths by the governors of queen Anne's 
bounty, or both, 

By the ſtatute of the 17 C. 2. c. 3. F 7. Power is gi- 

ven to the impropriaters of tithes, to unite the ſame to the par- 
ſonage or vicarage of the church or chapel where they lie ; or 
to ſettle the ſame in truſt, for the benefit of the ſaid parſonage, 
or vicarage, or of the curate where the parſonage is impro- 
priate and no vicar endowed, without any licence of mort- 
main, 
Before this ftatute, to wit, in the 12 C. 2. ſoon after 
the reſtoration, a bill was brought into the houſe of com · 
mons, for erecting and augmenting of vicarages, and had 
a firſt reading, but proceeded no further ; having, as is 
ſuppoſed, been ſuperſeded and laid aſide (at leaſt for that 
time) in conſideration that the ends propoſed in it would 
be in ſome degree anſwered, by his majeſty's letter to the 
ſeveral biſhops reſpeAively, the ſubſtance of which is as 
followeth : | 

« Our will is, that forthwith proviſion be made for 
t the augmentation of all ſuch vicarages and cures, where 
the tithes and profits are appropriated to you and your 
“ ſucceſſors, in ſuch manner, that they who immediately 
«© attend upon the performance of miniſterial offices in 
«© every pariſh, may have a competent portion out of 
every rectory impropriate to your fee, And to this 
end our farther will is, that no leaſe be granted of any 
« reQtories or parſonages belonging to your ſee, until 
«© you ſhall provide, that the reſpective vicarages, or cu- 
„rates places where there are no vicarages endowed, 
% have ſo much revenue in glebe, tithes, or other emo- 
« luments, as commonly will amount to 1001. or 80]. 
« a year; or more if it will bear it; and in good form of 
* law fettle it upon them and their ſucceſſors. And 


© where the rectories are of ſmall value, and cannot ad- 


mit of ſuch proportions to the vicar and curatez our 


** will is, that one half of the profit of ſuch a rectory be 
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et reſerved for the maintenance of the vicar or curate, as 
« is agreeable. to the ſaid proportions. And our. farther 
« will is, that you do employ your authority and power, 
« which by law belongeth to you as ordiaary, for the aug- 
«© mentation of vicazages and ſtipends of curates; and that 
«© you do with due diligence preceed in due form of law 
« for the railing and eſtabliſhing convenient maintenance 
* of thoſe. who do attend holy duties in pariſh churches, 
% And if any prebendary in any church (the corps of whoſe 
« prebend conſiſts is tithes) ſhall not obſerve theſe our 
% commands, then we require you or the dean of the 
4e church, to uſe all due means in law, where you or be 
« have power to compel them; or that otherwiſe you 
< report to the bilhop of the dioceſe here the ſaid corps 
«© doth lie, that he may interpoſe his authority for fulfil- 
« ling this our order. And if any dean, or dean and 
<< chapter, or any that holdeth any dignity or prebend 
6 jn the cathedral church, do net obſerve theſe our com- 
& mands, that you call them before you, and ſee this our 
6 will obeyed,” Aen. Par, Ant. 253. 

And this deſign was the more practicable at that time, 
by reaſon of the number and largeneſs of the fines. that 
were then due, And accordingly, many and large aug: 
-mentations were then made. But this was not intended 
barely for augmentations then to be made at that paiticu- 
lar time, but alſo for the makiag thereof by the ſome 
bodies in future times. And to confirm and perpetuate 
the ſame, the ſtatute of the 29 C. 2. c. 8. was made as 
followeth : 17 W 

Whereas divers archbiſbops, biſhops, deans, and chapters, 
and other eccleſiaſtiaai perſons, in obedience to his majifly's lei- 
ters bearing date the firſt day of June in the twelfth year of 
his reign, and out of a. pious care to improve poor vicarares 
and curacies, where the endowment thrreef was found too ſmall 
to afford a competent maintenance to thaje that ſerve the cure, 
bave ſince his mayefty's happy return, upon their renewing «of 
leaſes of rectories or tithes impropriate or appropriate, made, 
or may hereaſter make divers reſervations beyond the ancient 
rent, io the intent the ſame ſbeuld or might become payable 10 
the ſaid vicars or curates, in augmentaiion of tbeir endetu- 
ments, which have been for the miſl part enjoyed accordingly ; 
but in regard that ſuch reſervations were not made to the vicars 
er curates, or if they were, no convenient remedy could be had 
by ſuch vitars or curates for the recauery thereof, and thiy 
were not at the time thereof capable of taking any intere/! 
10 their own uſe, whereby the ſaid proviſions will depend pa 
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the geod pleaſure of the ſucceſſors, and may in time be diſa 
— * 1 7 for the ale 7 the ſame, it 1 
atied, that every augmentation granted or intended to be grant- 
ed fince the ſaid firfl day of June, or which ſtall at any time 
hereafter be granted reſerved er made payable to any vicar or 
curate, or reſerved by way of increaſe of rent to the ſors, but 
intended to be far" the benefit of ſuch uicer ar curate, by any 
archbiſhop, biſhop, dean, proveſt, dean and chapter, archdea- 
con, prebendary, er other eccleſiaſtical corporation perſon or per- 
ſons whatſoever, ſo making the ſaid Ie out of any rec- 
tory impropriate or portion of tithes belonging to them or any of 
them reſpectiuely, ſhall continue and remain as well dgring 
the continuance of the eflate or term upen which the ſaid aug- 
mentations were granted reſerved or agreed to be made pay- 
able, as afterwards, in whoſe hands ſoever the ſaid reftories 
or portions of tithes ſhall be or come; which rectories or por- 
tions of tithes ſhall be chargeable therewith, whether the ſame 
be reſerved again or not; and the ſaid vicars and curates re- 
ſpefively are hereby adjudged to be in the actual poſſeſſion there- 
of, for the uſe of themſelves and their ſurceſſors, and the ſame 
Hall for ever herea ſter be taken received and enjoyed by the ſaid 
vicars and curates and their ſuccaſſors, as well during the 
continuance of the term er eſtate upon which the ſaid augmentg- 
tions were granted, as afterwards; and the ſaid wicars and 
curates all have remedy for the ſame, either by diſtreſs upan , 
the reflories impropriate or portions of tithes charged therewuh, 
or by action of debt againſi the perſon who eught to have paid 
the ſame, his executors, or adminiftrators ; any diſability in 
the perſon or perſons, bodies politick or corporate ſo granting. 
or any diſabiliiy or incapacity in the vicars or curates, to 
or for wheſe uſe or benefit the ſame are granted or intended 
to be granted, the flatute of martmain, or any other law, cuſ- 
tom, or other matter or thing whatſoever.48 the contrary na- 
with/landing, ſ. 1, 2. 0 
Provided always, that no future augmentation be con- 
firmed by virtue of this ad, which ſhall exceed ane moicty 
of the clear yearly value, above all reprizes, of the refory 
tmpropriate out of which the ſame ſhall be granted or re- 
ferved. ſ. 3. 8 | 
And every archbiſhop, biſhop, dean and chat ter reſpectiuely, 
on or before Sept. 29. next coming ſball make entry in their re- 
giſlers reſpetiively, of every augmentation or other agreement, 
which ſhall be kept as a record; and a copy there, proved by 
witneſſes, ſhall be goed evidence, whereupon ſuch vicars or 
curates may recover the benefit of ſuch aug mentation. 1. 
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Ard if upon the furrender, expiration, or other determing. 
tion of any leaſe wherein ſuch augmentation hath been or Hall 
be granted, any new leaſe of the premiſſes or any part ther 


ſhall bereafter be made, without expreſs continuance of t 
Ain, every ſuch new leaſe ſhall be utterly void. 


And if any queſtion ſhall ariſe concerning the validity of ſuch 
grants, or any other matter or thing in this aft contained; ſuch 
favourable conflruftions, and ſuch further remedy, if need be, 
Hall be had and made, for the benefit of the vicars and curates, 
as may be had for other charitable uſes, upon the flatutes for 
charitable uſes. . 7. 

By the ſtatute of the 12 An. 1 I. c. 4. proviſion 
is made for the augmentation of ſmall livings in the 
A, Riding of the county of York, by inclofing of waſtes 
therein, 


IV. Vicarages how diſſolved. 


Vicarages though duly created, and of long continuance, 
might be diſſolved. The great caſe in which this point 
came under conſideration, was that of Britten and Had, 
MH. 16 Fa. (a) An appropriation had been made in the 
time of king John, and ſo continued till the reign of Hen. 6, 
when upon the prior's petition to the pope, in regard the 
priory was poor, the pope granted by his bulls, that for 
the future the prior ſhould appoint one of his monks to 
officiate in the cure, who ſhould be removeable at the will 
of the prior. And this was held to be a good diſſolution ; 
becauſe the appropriation, having been made before the 
15 KR. 2. and 4 H. 4. was not within thoſe ſtatutes, But 
Doderidge and Haughton juſtices held, that if the appro- 
priation had been within the ſaid ſtatutes, neither pope 
nor ordinary could have difſolved the vicarage ; for if they 
could be ſuppoſed to have that power, the great deſign of 
the ſtatute of the 2 H. 4. (namely to have a vicar perpe- 
tually incumbent) might be defeated at pleaſure, And 
c—_ ſuch a power of diſſolution were ſuppoſed to be 
conſiſtent with that ſtatute, it ſeems by no means recon- 
cilable with the diſabling ſtatute of the 13 Bl. c. 10. 
againſt the granting or conveying the poſſeſſions of vicars, 
as well as of others, in any other manner than that ſtatute 
direfts. Gib. 720. 
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(a) Cre. Ja. 515. 2 Ro, Rep. gy. 127. Palm, 113. 219. 
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But — thoſe two ſtatutes, and the opi- 
nions of the two judges aforeſaid : when the caſe of 
Parry and Banks (a) was ht into the exchequer, in 
the twelfth year of the ſame king, where a vicarage was 
endowed upon an appropriation tq the dean and chapter of 
St. Aſaph, and in the 24 Clia. was diſſolved by the biſhop, 
and united to the reory, it was held by the barons that 
the diſſolution was good ; becauſe the appropriation bein 
to the dean and chapter, and ſo remaining in'a ſpiritu 
hand which was capable of the cure, it might well be diſ- 
folved, And this "appropriation being one of thoſe which 
came into the king's hands in the 31 H. 8. and by the 
king transferred to the dean and chapter ; the court fur- 
ther reſolved that if the impropriation had become a lay 
fee, in the hands of a temporal poſſeſſor, the vicarage 
could not have been diſſolved, becauſe that would be in 
effect to deftroy the cure. Gibſ. 720. 

' Two things more are delivered in the books of common 
law, concerning diſſolution of vicarages, and the union 
thereof to their rectories: 1. That though a vicarage is 
taken out of the parſonage, and (for the poverty and ne- 
celſity thereof) may be diſſolved and reunited, to ſupply 
the parſonage; yet the not preſenting for a long time (as 
for 160 years, which was the caſe in the books) ſhall not 
be a diſcontinuance of the vicarage (5) ; but ſomething 
ought.to be ſhewn of the a& of reuniting, 2. If a vicarage 
is to be diſſolved into a parſonage preſentative, the king's 
licenſe is not neceſſary, becauſe no loſs accrues to the 
crown; but if it is to be diſſolved into a parſonage appro- 
priatory, there muſt be the king's licence, becauſe he for 
ever loſeth his title of lapſe (c). Gibſ. 720. 

If the parſon appropriate who is patron of the vicarage 
of the ſame church, doth preſent the vicar to the parſon- 
age, this is a reunion of the vicarage to the parſonage, fo 
that the preſentee ſhall have all the tithes and other profits 


of the church. Watſ. c. 17. (a) 
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(a) Cro. Ja. 518. 2 Ro. Rep. 100. Palm. 114. 

(5) For the not preſenting a vicar is the default of the 
parſon, of which he ought not to take advantage. Cro. 
Eliz. 873. 

(e) Cro. Fa. 518. 

(4) Per Windham, J. All appropriations are præterna- 
tural, and the church during ſuch time is in bondage, and 
by preſentation is made preſentative. 1 Keb. god. 
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"The uſual King off the endowment of 2 2 
oa. to this effekt: | 


urge brill Falellbu bref; * DO vel audi. 
tris; Rgberrus prrmiſigpe, diving. Carh1olenlis eccltie 
mini i/ter humilis, falulem in Ham emp iternam. Cum ns 
ad laxationem Per eſuꝶ viceriq ecle/te. de Orton gr qraceſens 
vecati, priari at canuentui ccclgic d Cunningſhed predide 
| euch ractaribus guad taxatiani. predute interefſent, ſi ſli 
viderint expedire," guthoritate, apoſtalige præcepiſſimus; ac ju- 
per palerum prædiclæ eecle fie eadam. authoritat⸗ per viros fide 
dignog ad boc juretes et examingtos lenarie inguiſitianes fects» 
mus ; predigus prior pro ſe et conventu ſuo in preſentia n'/tra 
cenſtitutus, quoad 1axationem predifiam or dinaliani fr & le. 
taliter ſe ſubmiſit. Nas igitur invocaia Spiritus Sand! gratis, 
prædictis Jacultatibus penſatis pr ædictæ eccleſiæ, author itaie 
prædicta, in prædictæ eccliſiæ vicariam per petuam taxamus 
guatuor libras et guatuordecim ſolidas, Pro prædicia ſumma 
pecuniæ, pur netua aſſgnamus idem uicariæ pos tianes inferius 
ſcriptas; videlicet, duas manſiones, cum daubus bavatis terre, 
cum omnibus garuudem caſmentis & pertinentibus omninedis 
infra villam & extra, ad caſdem man/rones cum duahus bo watis 
terre ad ipſas ſpettantibus, gue propinguiares . funt eccie 
predifle ; et omnes obventiones, moriugrig uiua et mo tua, et 
corurt optima vgſtimenta; oblationes, widelicet, dis amniun 
ſancterum, die natalis Domini, die pur ical iani: beatæ Mariz, 
et die paſchatis; in nuptiis, obitibus, purificationibus, tt in 
omnibus alits deuotianibus diclæ eccleſic provenientibu: ; 3 nec nun 
lane et agnorum,. et fi oves et agni ante ſeſt um ſancti Martini 
in hyeme non tondeantur, ve! poſt diftum feflum quouis caju 
fartuito mariantur, decime ſolvantur debits meds et exigantur 
iini, et cannabis, et malendinorum, et alias minutas decimst 
boſcorum, pannogii ſylvarum, et aliarum arlerum fi venden- 
tur, flagnorum, columbariorum, hurtorum, tur harum . in- loci 
guibus fodiuntur, aucarum, et anatum, ovorum, ct pullorum, 
nec non porcellorum, aptum mellis et crræ, artificiorum, o- 
_ tiationum, nec nan Rltpendiqr um, et omnium propentuum rerun 
aliarum, de cætero atisſaciant ecclaſiæ præ lictæ campetentur, ut 
de jure teneantur ; et etiam deci mas garbarum prœædictarun 
duarum bouatarum terr & prædidlæ vicarie aſſt Ignalarum, ( Ex- 
ceptt; decimis albis pullinorum et vitulorum, decima fant, ne 
nan et decima propriorum emuum prædicti prigris et conventu 
in predifia parachia exiflentium, cui quas rettori wolumis af- 
A 
ordinaria 
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ArtHdeacon. 
erdinaria et extr aordinavia pro poytipne % contingente, vide- 
ert, pro tertia purte, Menarie fuſlinebit. Iþjo vero vicario 
edente bel ectuentr, fr ater pricy "et Conventus liberam ba- 
beaht facultatem ad kundem virariam den tdoneum pre- 
nandi. In cajus rei teftimoniuts prefents [cripio feillum 
rum appeni fecimms; datum apud Roſam /eptimo idus 
Aprilis, anno Demini milliſimo ducenteſi ms ſexage/mmg_tertia, * 
et pontificattes naſiri anne quintos, r . 


The law concerning the reſidenee of vicars upon their 
benefices, is inſerted under the title Reſidence, 


Aquze-bajauk, See Parith-Clerk, 
Archbiſhop. . See Biſhops. 


e 4 * 1 *4 


Alrchdeacon. 
"OR leaſes made by afchdeacons, as ſole corporations, 
ſee title Lralrg. | 


1. As deacons were all originally the attendants and Origin of arch- 
ſervants of their feveral biſhops in church affairs ; ſo it is econs. 


certain, that about the end of the third century, there 
was in ſeveral dioceſes one choſen out from among the 
reſt, who had the title of archdeacon; and by degrees this 
office became univerſal; and they wha had it, being al- 
ways near the biſhop, ſo improved their advantage, that 
in proceſs of time they began to ſhare with the biſhop in 
his authority. Jh. 57. Git. 969. — 

But as the archdeacons, in their original inſtitution, 
had no relation to the dioceſe, but only to the epiſcopal 
ſee; ſo it was by ſeveral ſteps and degrees that oy at- 
tained to the power they now enjoy. At their firſt in- 
ſitution, theit proper buſineſs was, to attend the biſhop 
at the war, to direct the deacons and other inferior offi- 
cers in their ſeveral duties for the orderly performance of 
divine ſervice," to attend the biſhops at ordinations, and to 
afiſt him in the management of the revenues of the 
church; but without any thing that could be called ju- 
riſdiction in the preſent ſenſe of the word, either in the 
cathedral or out of it. Gif. 969. $8 
— 4 % 


country villages, but only itine 
| Bur the archdeacon, being al 
the perſon mainly intr 
power, and came by 
employed by him, in viſiting 
and in the r ol 2 matters 
copal care: inning 
tury, he ſeems to have been fully poſſeſſed of the chief 
care and inſpection of the dioceſe, in ſubotdinatlon to the 
But this is to be underſtood with a twofold diſtinction 
1 the preſent ſtate and — — of — idiaconal power: 
1. That he was emplo generally chrou t the 
dioceſe, at the pleaſure of the biſhop. "Such .. pr Pay 
con John de Athon calls the archdeacon, who 
hath not an archdeaconry diſtinctly limited, but ſupplieth 
the place of the biſhop as his vicar univerſally ; by way 
of diſtinction from that archdeacon, who hath a diſtin 
limitation of his archdeaconry, and _ Pp juriſdiction 
from that of the bi And the of theſe is the 
archdeacon, that we deſcribed in the body of the 
canon law, 2. That the power of the archdeacons, in 
that ancient ſtate, was chiefly a power of inquiry and in- 
ſpeQion : which Lind wood calls a ſimple inquiry, where 
he ſays, that of common right the archdeacon hath power 
of viſitation by way of ſimple inquiry, as the biſhop's 
vicar ; but in ſuch inquiry he bath no power to make 
correQions in his own name, except in ſmaller matters, 
unleſs cuſtom give him that power. The like doctrine, 
to that which had been delivered long before by John of 
Athon: Of common right, faith he, the archdeacons 
have no power to uſurp the greater matters to themſelves, 
but only to report or intimate the ſame to the biſhops. 
Beyond this, all the rights that any archdeacon enj 
of what kind ſoever they be, ſubſiſt by grants from t 
ung either made voluntarily, to enable archdeacons 
to viſit with greater authority and effect; or of neceſſity, 
as claimed and inſiſted on by archdeacons, upon the foot 
of Jong uſage and cuſtom, But whatever might be the 
motive to theſe conceſſions on the part of the biſhops; it 
ſeemeth that the powers enjoyed by archdeacons, * 
3 0 


IN. 
ole 
il. 
eat 
in 
rs, 
nd 
nd 
be 
e, 
. 
1 
ef 
e 


r Ac.  X.£A 5% 60 


Archdeaton. 


that which they claim of common right, acerued to them 
by expreſs grant or compoſition (however the evidences 
may be loſt); it being hard to imagine, how deans and 
chapters, archdeacons, or any other perſons, ſhould be 
allowed to preſcribe againſt a biſhop, for any branches of 
epiſcopal juriſdiction, and much more for an exemption 
from it. Gib/. 969, 970. ; 

But in virtue of ſuch grants, and of inſtitution to the 
office they are annexed to; not only the juriſdiction be 
enjoys is in the eye of the law ordinary juriſdiction, as 
being in reality a branch of epiſcopal power, but he him- 
ſelf is properly ordinarius, and is recognized as ſuch by 
the books of common law, which adjudge an adminiſtta- 
tion made by him to be good, though it is not expreſſed by 
what authority, becauſe as done by the archdeacon, it is 
preſumed to be done jure ordinario. Gibſ. 970. 

As to the diviſions of dioceſes into archdeaconries, and 
the aſſignment of particular diviſions to particular arch- 
deacons ; this is ſuppoſed to have begun a little after the 
Norman conqueſt ; when the biſhops, as having baronies, 
and being tied by the conſtitutions of Clarendon to a 
ſtrict attendance upon the kings in their great councils, 
were obliged to larger delegations of power for the admi- 
niſtration of their dioceſes, than till that time had been 
accuſtomed. Gib/. 970. 1 Warn. 275. | 

For in the charter of William the conqueror, for ap- 
pointing the cognizance of eccleſiaſtical cauſes in a diſtinct 
place or court from the temporal, the archdeacon is men- 
tioned in his ancient general ſtate as the biſhop's vicar ; 
where it is ſaid, that “ no biſhop or archdeacon ſhall 
« any longer hold pleas in the hundred concerning epiſ- 
%s copal matters.” And as this charter did eſtabliſh what 
we call the conſiſtory court of the biſhop in every dioceſe; 
ſo it did enable the biſhop by degrees to aſſign to par- 
ticular perſons what ſhaze of epiſcopal juriſdidtion he 
thought fit, to be exerciſed archidiaconally within the 
diſtricts by him appointed. And as this exerciſe, by long 
uſage, grew into a claim; ſo thoſe claims, ſtiffly main- 
tained on the part of the archdeacons, ended in compoſi- 
tions. Which ſaid afſigament of particular powers, to 
particular perſons, within their proper diftrits, put an 
end to the general capacity of archdeacons, as vicars ge- 
neral throughout the whole dioceſe; and made way for 
thoſe officers, who are known in our provincial conſtitu- 
tions, and the gloſſes upon them, by the names of vient 
general, official, and chanceller to the biſhop ; and who 

| are 
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are veſted with a delegated power to exerciſe, in the place 
of the biſhop, all ſuch juriſdiction as hath not been 
granted away to others, or that he hath not in the com. 
miſſion reſerved to himſelf, Gi 970. 

How appointed, 2. Archdeaconries are commonly given by biſhops, 
who do therefore prefer to the ſame by collation : But if 
an archdeaconry be in the gift of a Jayman, the patron 
doth preſent to the biſhop, who inſtitutes in like manner 
as to another benefice; and then the dean and chapter dg 

. induct him, that is, after ſome ceremonies place him in 
a ſtall in the cathedral church to which he belongeth, 
+ whereby he is faid to have a place in the choir, 

Watf. c. 15. 

Archdeacons by the 13 & 14 C. 2. c. 4. are to read 
the common prayer and declare their affent thereunto, az 
other perſons admitted to eccleſiaſtical benefices ; and alſo 
muſt ſubſcribe the fame before the ordinary; but they 
are not obliged by the 13 Eliz. to ſubſcribe and read the 
thirty-nine articles; for although an archdeaconry be a 
benefice with cure, yet it is not ſuch a benefice with cure 
as ſeems to be intended by that ſtatute, but only ſuch be. 
nefices with cure as have particular churches belonging to 
them, Watſ. c. 15. ; 

And they are to take the oaths at the ſeſſions, as other 
perſons qualifying for offices, | 

Their general 3. By the canon Jaw the archdeacon is ſtyled the biſbey's 

3 zye; and hath power to hold viſitations (when the biſhop 
is not there) ; and hath alſo- power under the biſhop of 
the examination of clerks to be ordained, as alſo of in- 
ſtitution and induction; likewiſe of excommunication, 
injunction of penances, ſuſpenſion, correction, inſpeRing 
and reforming irregularities and abuſes among the clergy; 
and a charge of the parochial churches within the dioceſe; 
in a word, according to the practice of, and latitude given 
by the canon law, to ſupply the biſhop's room, and (33 
the words of that law are) in all things to be the biſhops 
vicegerent. God. 61. (a) Ee 

In general the archdeacon's juriſdiction is founded on 
immemorial cuſtom, in ſubordination ro the biſhop's; 

aud he is to be regulated as to his dignity office and power, 
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(4) For the duty and powers of an archgeacon by the 
canon law, ſee Dif. ; 25 c. I» Di. 94» . 1. 23» 
. 49. Hth, 52. 93. 1 "05 * 


13 N according 


according to the law uſage and cuſtom of his own church 
and dioceſe. 1 Still, 238, God.)64. 

For in ſome places the archdeacons have much greater 

wer than in others. As in the dioceſe of Carliſle ; the 
archdeacon hath no juriſdiction : but he retaineth ſtill that 
more ancient right of examining and preſenting perſons to 
de ordained, and of induCting perſons inſtituted, 

4. The judge of the archdeacon's court (where he doth Archiexcon's 
not preſide himſelf) is called the official, ood, Com. L. official. 
d. 4. c. 1. 

. 4 By the ſtatute of the 24 H. 8. c. 12. An appeal lieth Appeal, 
from the archdeacon's to the biſhop's court. 

AH. 8 N. Robinſen and Gadſalve. Upon motion for a 
prohibition to ſtay a ſuit in the biſhop's court, upon ſug- 
geſtion that the party lived within a peculiar archdea- 
conry ; it was reſolved by the court, that where the arch- 
deacon hath a peculiar juriſdiction, he is totally exempt 
from the power of the biſhop, and the biſhop cannot enter 
there, and hold court; and in ſuch caſe, if the party who 
lives within the peculiar be ſued in the biſhop's court, a 
prohibition ſhall be granted ; for the ſtatute intends that 
no ſuit ſhall be per faltum : but if the archdeacon hath 
not a peculiar, then the biſhop and he have concurrent 

er juriſdiction, and the party may commence his ſuit, either 
| in the archdeacon's court or the biſhop's, and he hath 
; election to chuſe which he pleaſeth: and if he commence 


$1 

0 in the biſhop's court, no prohibition ſhall be granted ; 
of for if it ſhould, it would confine the biſhop's court to 
- determine nothing but appeals, and render it incapable 
„ of having any cauſes originally commenced there. 
g L. Raym, 123. 


: Arches. 


THE perſon who adminiſters juſtice in the court of 

arches, is the official principal of the archbiſhop; 
who was called officialis de arcubus, and the court itſelf - 
curia de arcubus, or Bow-church (ſo called from the 
ſteeple being raiſed at the top with ſtone pillars archwiſe); 
and being the church where the dean of thoſe peculiars 
(commonly called the dean of the arches) held his courts. 
And becauſe theſe two courts were beld in the ſame place, 


over the prieſts or preſbyteri, and ſuch as were of the ſacer- 


Archipresbyter, 


and the dean of the arches was uſually ſubſtituted in the 
abſence of the official while the offices remained in two 
perſons, and the offices themſelves have in many inſtances 


deen united in one and the fame perſon, as they now 


remain; by theſe means a wrong notion hath obtained, 
that it is the dean of the arches, as ſuch, who hath jurif. 
dition throuzhout the province of Canterbury; whereas 


the juriſdiction of that office is limited to the* thirtten 


peculiars of the archbiſhop in the city of London; and 


the juriſdiction, throughout the province, for receiving of 


appeals, and the like, belongs to him only as official prin. 


eipal. Gib/. 1004. Fobnf. 257, 


In like manner the right of jutifdiftion in every dioceſe 
of the province, during the vacancies of the ſees, though 
veſted by patent in the ſame perſon, belongs not to him 
as dean of the arches, but as vicar general 'of the arch: 
biſhop. Gib/. 104. 

And the ſame perſon, is likewiſe judge of the peculiars, 
that is, of all thoſe pariſhes, fifty-ſeven in number, which 
though lying in other dioceſes, yet are no way ſubject to 
the biſhop or archdeacon, but to the archbiſhop, Job. 257. 

This court of the arches is very ancient, and ſubſiſted 
long before the time of king Henry the fecond ; for Alex- 
ander the third, then biſhop of Aue did by his edict 
to the dean of the arches and Robert Kilwarby then arch - 
biſhop of Canterbury, abrogate and aboliſh the then an- 
cient ſtatutes of this court, and ſet up others in their 
ſtead ; and it was there ſaid, that thoſe ancient ſtatutes 


were then by length of time become not legible. Con- 


This court (as alſo the court of peculiars, the admi- 
ralty. court, the prerogative court, arid the court of dele- 


gates for the-molt part) is now held in the hall belong- 


ing to the college of civilians, commonly called doctor 


commons. Fly, 21. 
From this court the appeal is to the king in chancery ; 


by the 25 H. 8. c. 19. 


Archipresbyter. 


'F? HE archipreſbyter was ſo called, becauſe he was in 
| ſome certain matters and cauſes ſet or appointed 


dotal 


Articles, 
gotal office z eſpecially in the abſence of the biſho 
Rep, Can. 56. (a) 


| called dean. id. 


ä td. 


And by the canon Jaw, he that is archipreſbytet is alſo 


Arreſt in the church or church-yard. See Churth. 
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j Articles. 


I, TH E thirty-nine articles were mainly founded upon The thirty-niae 


a body of articles compiled and publiſhed in the articles. 


reign of king Edward the ſixth. 


They were firſt paſſed in the convocation, and con- 


firmed by the royal authority, in the year 1562, 


, 

] Then they were afterwards ratified anew in the year 
) 1571, in the following form; which form is printed at 
. the end of the ſaid articles, and is that ſame ratification 
| which is referred to by the 36th canon hereafter mention- 


- 


« Lord 1571.“ 


ed; viz. ** This book of articles before rehearſed, is 
« again approved, and allowed to be holden and executed 
« within the realm, by the aſſent and conſent of our 
« ſovereign lady Elizabeth, by the grace of God, of 
« England, France, and Ireland, queen, defender of the 
« faith, and fo forth, Which articles were deliberately 
« read, and confirmed again by the ſubſcription of the 
© hand of the archbiſhop and biſhops of the upper houſe, 
« and by the ſubſcription of the whole clergy of the 
t nether houſe in their convocation, in the year of our 


Then they were again ratified by king Charles the firſt, 
in theſe words, which are commonly prefixed to the ſaid 
book of articles, viz. ** Being by God's ordinance, ace- 
« cording to our juſt title, defender of the faith, and fu- 
e preme governor of the church, within theſe our domi- 
© nions; we hold it moſt agrecable to this our kihgly 
&« office and our own religious zeal, to conlerve and 


allo X. 1, 24. and Dif. 60. 


(a) The archipreſbyter is now called Rura/ Dean, and is ap- 
pointed by the biſhop and archdeacon to continue during plea- 
ſore. For his duty and oath ſee tit. Deans and Chapters; IJ. 


H 2 „ maintain 


oo 
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maintain the church committed to our charge in the 
unity of true religion and in the bond of peace, and 
not to ſuffer unneceſlary diſputations, altercations, or 
queſtions to be raiſed, which may nouriſh faction both 
in the church and commonwealth, We have there- 
fore upon mature deliberation, and with the advice of 
ſo many of our biſhops as might conveniently be called 
together, thought ft to make this declaration follow. 
ing: | | 

66 That the articles of the church of England (which 
have been allowed and authorized heretofore, and which 
our clergy generally have ſubſcribed unto) do contain 
the true doctrine of the church of England, agreeable 
to God's word ; which we do therefore ratify and con- 
firm, requiring all our loving ſubjects to continue in 
the uniform profeſſion thereof, and prohibiting the leaſt 
difference from the ſaid articles, which to that end we 
command to be new printed, and this our declaration 
to be publiſhed therewith : - 

« That we are ſupreme governor of the church of Eng- 
land, and that if any difference ariſe about the ex- 
ternal policy, concerning injunctions, canons, and other 
conſtitutions whatſoever thereto belonging, the clergy 


in their convocation is to order and ſettle them, having 


firſt obtained leave under our broad ſeal fo to do, and 
we approving the ſaid ordinances and conſtitutions; 
provicing that none be made contrary to the laws and 
cuftoms of the land : A 

That out of our princely care that the churchmen 
may do the work which is proper unto them, the 
biſhops and clergy from time te time in convocation, 
upon their humble defire, ſhall have licence under our 
broad ſeal, to deliberate of, and to do all ſuch things, 
as being made plain by them, and aſſented unto by us, 
ſhall concern the ſettled continuance of the doctrine 
and diſcipline of the church of England now eſtabliſh- 
ed, from which we will not endure any varying or 
departing in the leaſt degree: | 

« That for the preſent, though ſome differences have 
been ill raiſed, yet we take comfort in this, that all 
clergymen within our realm have always moſt willing- 
ly ſubmitted to the articles eſtabliſhed, which is an 
argument to us, that they all agree in the true uſual 
literal meaning of the ſaid articles, and that even in 
thoſe curious points in which the preſent differences 


« lie, men of all ſorts take the articles of the church of 


« England 


ſ. 5. 
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« England to be for them ; which is an argument again, 
« that none of them intend any deſertion of the articles 
« eſtabliſhed : * 

« That therefore in theſe both curious and unhappy 
« differences, which have for ſo many hundred years in 
« different times and places exerciſed the church of Chriſt, 
« we will that all further curious ſearch be laid aſide, 
« and theſe diſputes ſhut up in God's promiſes as they be 
« generally ſet forth to us in the holy ſcriptures, and the 
« ns meaning of the articles of the church of Eng- 
cc 
« ſhall either print or preach to draw the article afide any 
« way, but ſhall ſubmit to it in the plain and full mean- 
« ing thereof, and ſhall not put his own ſenſe or com- 
« ment to be the meaning of the article, but ſhall take it 
« in the litera] and grammatical ſenſe : 

« That if any publick reader in either our univerſities, 
&« or any head or maſter of a college, or any other per- 
« ſon reſpeQively in either of them, ſhall affix any ſenſe 
« to any article, or ſhall publickly read, determine, or 


hold any publick diſputation, or ſuffer any ſuch to be 


&« held either way, in either the univerſities or coll 

« reſpectively; or if any divine in the univerſities ſhall 
« preach or print any thing either way, other than is 
“already eſtabliſhed in convocation with our royal aſſent; 
© he or they the offenders ſhall be liable to our diſplea- 
« ſure, and the churches cenſure in our commiſſion eccle- 
&« ſiaſtical, as well as any other; and we will ſce there 
6 ſhall be due execution upon them.” 

2. By the 13 Eliz. c. 12. None ſhall be admitted to the 
order of deacon, unleſs he ſhall firſt ſubſcribe to the ſaid 
articles, ſ. 5, 

3. And by the fame ſtatute; none ſhall be made mini- 
ſter, or permitted to preach or adminiſter the ſacraments, 
unleſs he firſt bring to the biſhop of that dioceſe, from 
men known to the biſhop to be of ſound religion, a teſti- 


. monial of his profeſſing the doctrine expreſſed in the ſaid 


articles, nor unleſs he be able to anſwer and render to the 


ordinary an account of his faith in latin according to the 


ſaid articles, or have ſpecial gift or ability to be a preach- 
er; nor unleſs he ſhall firſt ſubſcribe to the ſaid articles, 


miniſtry, nor either by inſtitution or collation admitted 


to any eccleſiaſtical living, nor ſuffered to preach, to 
catechize, or to be a lecturer or .reader of - divinity in 
H3 either 
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and according to them; and that no man hereafter 
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nefices, 


102 


Articles. 


either univerſity, or in any cathedral or collegiate church, 
city, or market town, pariſh: church, chapel, or in any 
other place, except he ſhall firſt ſubſcribe to this article 
following : viz, That he alloweth the book of articles 
of religion agreed upon by the archbiſhops and biſhops of 
both provinces, and the whole clergy in the convocation 
holden at London in the year of our Lord God one thou. 
ſand five hundred ſixty and two; and that he acknow- 
ledgeth all and every the articles therein contained, being 
in number nine and thirty, beſides the ratification, to be 
agreeable to the word of God, 

And by the ſtatute of the 13 Z1iz. c. 12. No perſon 
ſhall be admitted to any benefice with cure, except he 
ſhall firſt have ſubſcribed the ſaid articles in the preſence 
of the ordinary; and all admiſſions to benefices of any 
perſon contrary to this act, and all diſpenſations, quali- 
fications, and licences to the contrary, ſhall be merely 
void in law, as if they never were. f. 3. 7. 

De faid articles] It hath been doubted by ſome, what 
articles are here meant, namely, whether all the 39 arii- 
cles, or only ſuch of them as are in this act above ſpe- 
ciſied. The caſe is this: The act requires firſt of all, 
that every perſon under the degree of a biſhop, pretend- 
ing to be a preacher or miniſter by reaſon of any other 
form of inſtitution, conſecration, or ordering, than the 
form ſet forth in the time of Ed. 6. or then uſed, ſhould 
before Dec. 25, then next following, declare his aſſent 
and; ſubſcription to all the articles of religion, which only 
concern the confeſſion of the true chriſtian faith and the dofrint 
of the ſacraments, comprized in a book imprinted, intituled, 
« Articles, whereupon it was agreed by the archbiſhops 
« and biſhops of both provinces, and the whole clergy, 
* in the convocation holden at London in the year 
« 1562, &c. After which follow the ſeveral clauſes re- 
quiring ſubſcription to the ſaid articles in time to come; 
and the queſtion is, whether to the whole book of arti- 
cles, or only to ſuch of them as concern only the confeſſion of 
the true faith and the ditrine of the ſacraments, for theſe 
only were required in the former part of the at, And 
there is a remarkable paſſage in D' Ewes's Journal, p. 239. 
which explains the aforeſaid clauſe, requiring aſſent and 
ſubſcription to ſome of the articles and not to all, Mr. 
Peter Wentworth, in 4 ſpeech in the houſe of commons, 
inveighing againſt a meſſage of the queen to the houſe, 
hat they ſhould not deal in any matters of religion, but firſt ta 
rective from the biſbops, expreſſeth himſelf thus: r 

a « heat 


OT RI RI VF 


Articles. 

« heard of old -parliament men, that the baniſhment of 
« the pope and popery, and the reſtoring of true religion, 
« had their beginning from this houſe, and not from the 
« biſhops. And I have heard, that few laws for religion 
« had their foundation from them, And I do ſurely 
« think (before God. I ſpeak. it). that the, biſhops were 
ce the cauſe of that doleful meſſage; and I will ſhew you 
« what moveth me ſo to think. I was, amongſt others, 


« the laſt parliament, ſent unto the biſhop of Canter- 


« bury, for the articles of religion that then paſſed this 
« houſe, He aſked us, why we did put out of the book 
« the articles for the homilies, conſecrating of biſhops, 
« and ſuch like? Surely, Sir, ſaid I, becauſe we were 
«© ſo occupied in other matters, that we had no time to 
« examine them how they agreed with the word of God. 
« What, ſaid he, ſurely you miſtook the matter; you 
« will refer yourſelves wholly to. us therein? No, by 
&« the faith I bear to God, ſaid I, we will paſs nothing 
« hefore we underſtand what it is; for that were but to 
© make you popes: make you popes who liſt, faid I, 
« for we will make you none. And ſure, Mr. Speaker, 
« the ſpeech ſeemed to me to be 2 pope-like ſpeech ; and 


] fear leſt our biſhops do attribute this of the pope's 


6 canons unto themſelves, Papa non poteft errare.” 

N. B. The articles which concern faith and doctrine 
are, I, 2, 3, 4, 57 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 22. 
Gibſ. 321. 
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5. By the 13 & 14 C. 2. c. 4. Every governor or head By the heads of 


of any college or hall in either of the univerſities, or of © 


the colleges of Weſtminſter, Wincheſter, or Eaton, ſhall 
within one month next after his election or collation and 
admiſſion into the ſame government or headſhip, openly 
and publickly in the church chapel or other publick place 
of the ſame college or hall, and in the preſence. of the 
fellows and ſcholars of the ſame or the greater. part of 
them then reſident, ſubſcribe unto the nine and thirty ar- 
ticles of religion mentioned in the ſtatute made in the 
thirteenth year of the late queen Elizabeth, and declare 
his unfeigned afſent and conſent unto and approbation 
thereof; on pain to loſe and be ſuſpended from all the 
benefits and profits belonging to the ſame government or 
headſhip, by the ſpace of * months, by the viſitor or 
viſitors of the ſame college or hall; and if ſuch governor 
or head ſo ſuſpended for not ſubſcribing, ſhall not at or 
before the end of fix months next after ſuch ſuſpenſion 
ſubſeribe unto the ſaid articles, and declare his conſent 
| | H 4 5 thereunta 
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— nnd 


Articles. 


thereunto as aforeſaid, then ſuch government or headſhip 


ſhall be ipſo facto void. ſ. 17. 
6. By Can. 127. No man ſhall be admitted a chan- 


cellor, commiſſary, or official, except before he enter 
into or execute ſuch office, he ſhall take the oath of ſu- 


premacy before the biſhop or in open court, and ſubſcribe 
to the 39 articles; the ſaid oath and ſubſcription to be 


recorded by a regiſter then preſent. . 


Ny lectureri. 


By evrates to be 
liceaſed, 


In what ſenſe 
the thirty-ſixth 
article is to be 


ſubſcribed unto, 


By the ſame ſtatute of the 13 & 14 C. 2. c. 4. No 
perſon ſpall be received or allowed to preach as a leQurer, 
unleſs he be firſt approved, and thereunto licenſed, by 
the archbiſhop of the province, or biſhop of the dioceſe, 
or (in caſe the ſee be void) by the guardian of the ſpi- 
ritualties ; and ſhall, in the preſence of the ſaid archbiſhop 
or biſhop or guardian, read the nine and thirty articles of 
religion mentioned in the ſtatute of the thirteenth year of 
the late queen Elizabeth, with declaration of his un- 
feigned aſſent to the ſame. ſ. 19. 

4 By the 13 El. c. 12. Curates admitted to any be- 
nefice with cure (as all perpetual curacies and chapels 
augmented by the governors of queen Anne's bounty are) 
ſhall ſubſcribe the ſaid articles in preſence of the ordinary, 

9. By Can. 775. No man ſhall be admitted ſchoolmaſter, 
except he ſubſcribe to the firſt and third articles in the 
thirty-fixth canon, concerning the king's ſupremacy, and 
the 39 articles, that be acknowledgeth them to be agree- 
able to the word of God. 

10. By the aforeſaid act of the 13 C14 C. 2. c. 4. 
(which eſtabliſheth the preſent book of common prayer); 
All ſubſcriptions to be made to the ſaid articles, ſhall be 
conſtrued to extend, for and touching the 36th of the ſaid 
articles, concerning the book of conſecration of arch- 
biſhops and biſhops and ordaining of prieſts and deacons 
ſet forth in the time of king Edward the ſixth, unto the 
book containing the form and manner of making ordain- 
ing and conſecrating of biſhops prieſts and deacons in this 
act mentioned, in ſuch fort and manner as ame did 


extend unto the ſaid former book ſet forth in the time of 


To be read by 
winifters after 


induction. 


king Edward the ſixth. f. 30, 31. 

11. By the 13 El. c. 12. Every perſon to be admitted 
to a benefice with cure, except that within two months 
after his induction [or at the ſame time that he ſhall read 
the morning and evening prayer, and declare his aſſent 
thereunto, 23 Geo, 2. c. 28.] be do publickly read the ſaid 
articles in the ſame church whereof he ſhall have cure, in 


the time of common prayer there, with declaration of bis 
unfeigned 


 Aflile, 


onfeigned aſſent thereunto, ſhall upon ſuch default be 


ipſo facto immediately deprived. 'f. 3. 
And all inſtitutions and inductions contrary hereunto, 


and all diſpenſations, qualifications and licences to the 
contrary, ſhall be merely void, £ 7. 
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12. By Can. 5. Whoever ſhall affirm, that any of the Penalty of op- 
nine and _ articles agreed upon by the archbiſhops poſing the tame. 


and biſhops of both provinces, and the whole clergy in 
the convocation holden at London in the year 1562, are 
in any part ſuperſtitious or erroneous, or ſuch as he may 
not with a good conſcience ſubſcribe unto ; let him be 
excommunicated ipſo facto, and not reſtored but only by 
the archbiſhop, after his repentance and public revocation 
of ſuch his wicked errors, 

And by the ſtatute of the 13 El. c. 12. If any perſon 
eccleſiaſtical, or which ſhall have eccleſiaſtical living, 
ſhall adviſedly maintain or affirm any doctrine directiy 
contrary or repugnant to any of the ſaid articles, and 
being convened before the biſhop of the dioceſe, or the or- 
dinary, ſhall perſiſt therein, or not revoke his error, or 
after ſuch revocation eftſoons affirm ſuch untrue doctrine ; 
he ſhall by ſuch biſhop or ordinary be deprived of his eccle- 


ſiaſtical promotions. ſ. 2. | 
Aſſeſſment for the repair of the church. See 


Church, 
Aſſets. See Wills, 


Alliſe, 


| A SSISE is a writ that lieth, where any man is put 
* > out of his lands or tenements, or of any profit to 
96 2908 in a certain place, and ſo diſſeiſed of his free- 
old. 

Of which there are four kinds: 

(1) Aſſiſe of novel diſſeiſin; which is, where tenant in 
fee-ſimple, fee - tail, or for term of liſe, is put out and 
diſſeiſed of his lands or tenements, rents, common of 
paſture, common way, or of an office, toll, or the like. 


(2) Aſſiſe of mort d anceſlor; which lieth where a | 


man's anceſtor under whom he claimeth, died ſeiſed of 
lands, tenements, rents, or the like, that were held in fee; 


and after ſuch anceſtor's death, a ſtranger abateth. 
6 (3) Allile 
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. (3) Aſſiſe of darrein preſentment ; which is, where 3 «nd 
man and his anceſtors bave preſented a clerk to a church, Jatr 
and. afterwards, the church being void, a ſtranger pre- / 
ſents his clerk to the ſame church, whereby the perſon 2 
having right is diſturbed, | (oir 
(4), Aſſiſe de utrum; which lieth for a parſon againſt a 11 
layman, or a lay man againſt a. parſon, for lands or tene- os 
ments doubtful; whether they be lay fee, or free ala ſuct 
belonging to the church. Terms of the Law. of it 
| ord 

— — — — — 3 
Anc 

MG 41 | ordi 

| Audience. 25 
TE archbiſhop of Canterbury had formerly his court 4 
of audience; in which at firſt were diſpatched all 5 le 

ſuch matters, whether of voluntary or contentious juriſ- 2 
diction, as the archbiſhop thought fit to reſerve for bis 1 
own hearing. They who prepared evidence, and other nd 
materials to lay before the archbiſhop, in order to his 
deciſion, were called auditors. Afterwards this court * 
was removed from the archbiſhop's palace, and the juril- 5 0 
diction of it was exerciſed by the maſter official of the 2 
audience, who held his court in the conſiſtory place at 15 
St. Paul's. But now the three great offices of official 1 ; 
principal of the archbiſhop, dean or judge of the peculiars, f b 
and official of the audience are and have been for a long wn 
time palt united in one perſon, under the general name = 
of dean of the arches; who keepeth his court in doctors- nab 
commons hall. John.. 254. N i, 
The archbiſhop of York hath in like manner his court F 
of audience, Jabnſ. 255. 8 
Augmentation of ſmall livings by the revenue of in | 
the firſt fruits and tenths. See Firſt Fruits. 2 
the 
7 T e r e e ine in t 
Avoidante. 0 
0 the 
Avaidancewhat, To A VOIDANCE, as oppoſed to plenarty, is, whiere tron 
* there is a want of a lawful incumbent on a be- cum 


nefce, during which vacancy the church is 9 9 put 
| an 
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and the poſſeſſions belonging to it are in abeyance. God, 
Inirod. 42. 

And this happeneth ſeveral ways: 

2. The moſt uſual and known means, by which any By death. 
ſpiritual promotion doth become void, is by the a of God, 
viz, by the death of the incumbent thereof. And ſuch 
avoidance doth commence from the day of the death of 
ſuch incumbent. And the patron is obliged to take notice 
of it at his peril, and not to expect an intimation from the 
ordinary. Maiſ. c. 1. (a) 

By reſignation; which is the aer of the incumbent, By reſignation, 
And this being neceſſarily made into the hands of the 
ordinary, and not valid but as admitted by him; the void- 
ance conſequent upon it is to be notified by the ordinary 
to the patron. Gif. 792. 

4. By ceſſion, or the acceptance of a benefice income By cefſion, 
patible ; which alſo is the act of the incumbent, In which 
caſe, the benefice, if of the yearly value of 8 l. or above, 
is void by act of parliament, and no notice is needful ; 
if under $1, a year, it is void by the canon law, 
and the patron may either preſent his clerk, imme- 
diately and require admiſſion, or may ſue in the court 
chriſtian for ſentence of deprivation, and wait for no- 
tice to be given thereupon, or the ordinary himſelf 
may ex mero officio proceed to deprivation, and then 
give notice, In like manner, when a parſon poſleſſed 
of eccleſiaſtical benefices of any kind, is promoted to 
a biſhoprick, and there is no diſpenſation to hold them _. 
in commendam with the biſhoprick ; in ſuch caſe, upon 
the conſecration of the biſhop they become void, and the 
right of preſentation belongs to the crown, G1bſ. 792, 
Wat. c. 2. 

But by law in Ireland, no perſon can take any dignity 
or benefice there, till he has reſigned all his preferments 
in England: by which reſignation the king is prevented 
of the preſentation. Which is ſaid to have been agreed, 
in the caſe of the biſhops of Durham and Saliſbury, upon 
the promotion of Dr. Rundle to the biſhoprick of Derry 
in the year 1735. 


mm 


— 


(a) 2 Leon. 46. Dyer, 327. B. 6 Rep. 62. But perhaps 
the fix months are only to be reckoned from the time the pa- 
tron could reaſonably be ſuppoſed to have notice of the in- 
cumbent's death. War/. c. I.; eſpecially if the incumbent dio 
put of the realm, 2 Roll. 46. 363, 


=p 5. By 
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By deprivation. © 5, By deprivation ; which is the 447 of the ordinary: 


By ad of the 
law. 


which voidance being created by ſentence in the eccle. 
ſiaſtical court, muſt be notified to the patron ; but takes 
not place preſently, if an appeal is depending. Gib. 
792. (a) ; | 

6. By the a of the law; as in caſe of ſimony; not 
ſubſcribing the articles or declaration; or not reading 
of the articles or the common prayer, All which 
being voidances by act of parliament, are to be un- 
derſtood un regard to the times of the commence- 
ment of ſuch voidances, and the notice of them) accord. 
ing to the ditections and limitations of the reſpective acts. 
Gibſ. 792. 

7. By the 25 Ed. 3+ |, 3. C. 8. Whereas the prelates 
have ſhewed and prayed remedy, for that the ſecular juſtice 
do accroach to them cogniſance +4 voidance of benefices 4 rigbt, 
which cogniſance and the diſcuſſing thereof pertaineth to the 
Judges of holy church, and not to the lay judge ; the king will 
and granteth, that the ſaid juſtices ſhall from henceforth re- 
ceive ſuch challenges made or to be made by any prelate of holy 
church in this behalf, and moreover thereof ſhall do right and 
reaſon. 

125 the diſtinction which hath obtained is this: If 
it come in queſtion, whether the church be full of an 


incumbent or not, the ſame ſhall be tried by the cer- 


tificate of . the biſhop, who beſt knows of the inſtitu- 
tion; but if the iſſue to be tried be, whether the church 
be void or not, the ſame ſhall be tried by a jury at the 
common law, unleſs the iſſue to be tried be upon ſoine 
ſpecial act of avoidance, for then the ſame ſhall be 
tried by the certificate of the biſhop, ſo as the eſpecial 
cauſe of the avoidance be ſpiritual, Fughes, c. 13. 


Gibſ. 793. (65) 


(a) 2 Inf, 631. Fo (5) Co. Lit. 344+ 4. 


Baptiſm, 


I. Baptiſm of infants. 
II. Publick baptiſm. 
III. Private baptiſm. 
IV. Lay baptiſm. 
V. Baptiſm of thoſe of riper years. 
VI. Baptiſm of the children of papiſts. 
VII. Baptiſm of negroes in the plagtations, 
VIII. Fee for baptiſm. | 


I, Baptiſm of infants. 


Art. 27. TN baptiſm of young children is in any 
wiſe to be retained in the church, as moſt 
agreeable with the inſtitution of Chriſt, 

Rubr. The curates of every pariſh ſhall often admo- 
niſh the people, that they defer not the baptiſm of theic 
children longer than the firſt or ſecond ſunday next after 
their birth, or other holiday falling between ; unleſs 
upon a great and reaſonable cauſe, to be approved by 
the curate, . 


II. Publick baptiſm. 


2. At firſt baptiſm was adminiſtred publickly, as oc- Font. 


caſion ſerved, by rivers : afterwards the baptiſtery was 
built, at the entrance of the church or very near it; 
which had a large baſon in it, that held the perſons 
to be baptized, and they went down by ſteps into it. 
Afterwards, when immerſion came to be diſuſed, fonts 
were ſet up at the entrance of churches, 1 Still. Ecci. 


Caſes, 146, 


Edmund, There ſhall be a font of ſtone, or other com- 
petent material, in every church; which ſhall be de- 
cently covered and kept, and not converted to other uſes, 
Lind. 241. 

And by Can, 81. There ſhall be a font of ſtone 
in every church, and chapel where baptiſm is to be 
miniſtred ; the ſame to be ſet in the antient uſual 

| places: 
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Baptiſm. 


places: in which only font, the miniſter ſhall baptize 

2. Rubr, The people are to be admoniſhed, that it 
is moſt convenient that baptiſm ſhall not be adminiftred 
but upon ſundays and other holidays, when the moſt 
number of people come together; as well for that the 
congregation there preſent may teſtify the receiving of 
them that be newly baptized into the number of Chrift's 
church; as alſo becauſe in the baptiſm of -infants, every 
man preſent may be put in remembrance of his own pro. 
feſſion made to God in his baptiſm. Nevertheleſs, if ne- 
ceflity ſo require, children may be baptized upon any 
other day. | 

And by Can. 68. No minifter ſhall refuſe or delay to 
chriſten any child according to the form of the book 
of common prayer, that is brought to the church to him 


upon ſundays and holidays to be chriſtened. (convenient 


Previous notice. 


Godfathers, - 


warning being given him thereof before), And if he ſhall 
refuſe ſo to do; he ſhall be ſuſpended by the biſhop of the 
dioceſe, from his miniſtry, by the ſpace of three months. 

3. Rubr. When there are children to be baptized, the 
parents ſhall give knowledge thereof over night, or in the 
morning before the beginning of morning prayer, to the 
curate. 
4. Ruby. There ſhall be for every male child to be 
baptized, two godfathers and one godmother; and for 
every female, one godfather and two godmothers. 

Can. 29. No parent ſhall be urged to be preſent, nor 
be admitted to anſwer as godfather for his own child: 
nor any godfather or godmother ſhall be ſuffered to 


make any other anſwer or ſpeech, than by, the book of 


At what time to 
attend, 


Office, 


common prayer is preſcribed in that behalf. Neither 
ſhall any perſon be admitted godfather or. godmother 
to any child at chriſtening or confirmation, before the 


ſaid perſon ſo undertaking hath received the holy com- 


munion. 

5. Rubr. And the godfathers and godmothers, and the 
people with the children, muſt be ready at the font, either 
immediately after the laſt leſſon at morning prayer, or elſe 
immediately after the laſt leſſon at evening prayer, as the 
curate by bis diſcretion ſhall appoint. ; 

6. Rubr. And the prieſt coming to the font, which is 
then to be filled with pure water, ſhall perform the office 
of publick baptiſm. | 

Note, the queſtions in the office of the 2 Ed. 6. Do 
thay renounce, and ſo on, were put to the child, and not 

to 
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to the godfathers and godmothers; which (wich all due 
ſubmiſſion) ſeemeth more applicable to the end of the in- 
ſtitution; beſides that it is not conſiſtent (at it ſeemeth) 
with the propriety of language, to ſay to three perſons 
collectively, Doſt thou in the name of this child do this of 
that? () ee 15 * 

7. 108 conſtitution of archbiſhop Pectham, The mi- Naming the 
niſters ſhall take care not to permit wanton names, which child. 
being pronounced do found to Jaſciviouſneſs, to be given 
to children baptized, eſpecially of the female ſex and if 
otherwiſe it be done, the ſame ſhall be changed by the 
biſhop at confirmation. Lind. 245. 1 b 

Which 'beitg ſo changed at confirmation (lord Coke 
ſays), ſhal he'deemed the lawful name. 1 fl. 3. 

And this might be fo in the time of lord Coke; but 
now the caſe ſeemeth to be altered. in the ancient 
offices of confirmation, the biſhop pronounced the 
name of the child; and if the biſhop did not ap- 
prove of the name, or the perſon to be confirmed 
or his friends deſired it to be altered, it might be 
done, by the biſhop's then pronouncing a new name: 
but by the form of the preſent liturgy, the biſhop 
doth not pronounce the name of the perſon to be con- 
firmed, and therefore cannot alter it. F:hn/. A. D. 1281. 
num. 3. I 
8. Ruby, The prieſt, taking the child into his hands, Dipping: 

ſhall ſay to the godfathers and godmathers, Name this 
child; and then naming it after them (if they ſhall cer- 
tify him that the child may well endure jt) he ſhall dip it 
in the water diſcreetly and watily, ſaying, N. I baptize 
thee, in the name of the Father, and of the Son, and of 
the Holy Ghoſt. 

But if they certify that the child is weak, it ſhall ſuffice 
to pour water upon it. /d. 

Note, the dipping by the office of the 2 Ed. 6, was not 
all over; but they firſt dipped the right fide, then the 
left, then the face towards the font. | 

9. Then the miniſter ſhall ſign the child with the ſign cron. 
of the croſs. And to take away all ſcruple concerning 
the ſame; the true explication thereof, and the juſt rea- 


8 


5 


(a) But it ſeems to be more inconſiſtent to ſay to the child, 
Doſt thou in the name of this child? The expreſſion Doſt thou, 
may apply to the ſponſors individually. N : 

ons 


Baptiſm. 


ſons for the retaining of this ceremony, are (et forth in 
the thirtieth canon, Rubr. 

The ſubſtance of which canon is: That the fir 
chriſtians gloried in the croſs of Chriſt ; that the ſcrip- 
ture doth ſet forth our whote redemption under the name 
of the croſs ; that the fign of the croſs was uſed by the 
firſt chriſtians in all their actions, and eſpecially in the 
| baptizing of their children; that the abuſe of it by the 
church of Rome doth not take away the lawful uſe of it; 
that the ſame, hath been approved by the reformed di- 
vines, with ſufficient cautions nevertheleſs againſt ſuper. 


ſtition in the uſe of it, as, that it is no part of the 


ſubſtance of this ſacrament, and that the infant baptized 
is by virtue of baptiſm. before it be ſigned with the 17 
of the croſs received into the congregation of Chriſt's 
flock as a perfect member thereof, and not by any power 
aſcribed to the ſign of the croſs; and therefore that the 
ſame- being purged from all popiſh ſuperſtition and error, 
and reduced to its primary inſtitution upon thoſe rules of 
doctriue concerning things indifferent which are con- 
ſonant to the word of God and to the judgments of all the 
ancient fathers, ought to be retained in the church, con- 
fidering that things of themſelves indifferent do in ſome 
ſort alter their natures when they become injoined or pro- 
hibited by lawful authority. 


III. Private baptiſm. 


Rubr. The curates of every aber ſhall often warn the 
people, that without great cauſe and neceſſity, they pro- 
cure not their children to be baptized at home in their 
houſes. 

Can. 69. If any miniſter being duly, without any man- 
ner of colluſion, informed of the weakneſs and danger 
of death of any infant unbaptized in his pariſh, and there- 
upon deſired to go or come to the place where the ſaid 
infant remaineth, to baptize the ſame, ſhall either wil- 
fully refuſe ſo to do, or of purpoſe or of groſs negligence 
ſhall ſo defer the time, as when he might conveniently 
have reſorted to the place, and have baptized the ſaid in- 
fant, it dieth through ſuch his default unbaptized; the aid 
miniſter ſhall be ſuſpended for three months, and before 


dis reſtitution ſhall acknowledge his fault, and promiſe 


before his ordinary, that he will not wittingly incur the 


like again. Provided, that where there is a curate, or 


a ſub 
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in 2 ſubſtitute,” this - conſtitution ſhall not extend to the 
parſon or vicar himſelf, but to the curate or ſubſtitute 

ſt preſent. 

p- Rubr. The child being named by ſome one that is pre- 

ne ſent, the miniſter ſhall pour water upon it. 

be And let them not doubt, but that the child ſo baptized 

ie is lawfully and ſufficiently baptized, and ought not to 

be be baptized again. Vet nevertheleſs, if the child which 

1 is after this ſort baptized do afterward live, it is expedient 

that it be brought into the church, to the intent that the 

2 congtegation may be certified of the true form of baptiſm 

rj privately» before adminiſtred to ſuch child. Id. 

A IV. Lay baptiſm. 

r Edmund. Women, when their time of child - bearing is 

e near at hand, ſhall have water ready, for baptizing the 

7 child in caſe of neceſſity. Lind. 63. 

1 Otho. For caſes of neceſſity, the prieſts on ſundays ſhall 

ö frequently ĩaſtruct their pariſhioners in the form of bap- 

e tiſm. Atbon. 10. | | 

n Peccbam. Which form ſhall be thus: 7 cryſlen the in 

e the name of the Fader, and of the S:ne, and of the Holy Gofle. 

„ Lind. 244. 


Pectham, Infants: baptized by laymen or women (in 
imminent danger of death) ſhall not be baptized 
again: and the prieſt ſhall afterwards ' ſupply the reſt. 
Ld bow is nene £4 1 1 

Eimund. If a child ſhall be baptized by a lay perſon 
at home by reaſon. of neceſſity ; the water (for the re- 
verence of baptiſm) ſhall be either poured into the fire, 
or Carried to the church to be put in the font: and the 
veſſel ſhall be burnt, or applied to the uſes of the church. 
Lind. 241. | 

By the Rubricks of the ad and of the 5th of Edward 
the ſixth; it was ordered thus: The paſtors and curates 
ſhall often admoniſh the people, that without great cauſe 
and neceſſity they baptize not. children at home in their 
houſes; and when great need ſhall compel them. ſo to 

do, that then they miniler it on this faſhion : Firſt, let 
them that be preſent, call upon God for his grace, and ſay 
the Lord's prayer, if the time will ſuffer : and then one of 
them ſhall name the child, and dip him in the water, ac 
pour water upon him, ſaying theſe words, I baptize thee 
in the name of the Father, and of the Son, and of ihe 
Holy Ghoſt, | . b 
© Vor. I, I : In 
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In the manuſcript copy of the articles made in convoca. 
tion in the year 1575, the twelfth is, Item, Where ſome 
ambiguity and doubt hath riſen among divers, by what 
perſons private baptiſm is to be adminiſtred ; foraſmuch 23 
by the book of common prayer allowed by the ſtatute, the 
biſhop of the dioceſe is authorized to expound and refolye 
all ſuch doubts as ſhall ariſe, concerning the manner how 
to underſtand and to execute the things contained in the 
ſaid book; it is now, by the ſaid archbiſhop and biſhops 
expounded and reſolved, and every of them doth expound 
and reſolve, that the faid private baptiſm, in caſe of neceſ- 
ſity, is only to be miniſtred by a lawful miniſter or deacon 
called to be preſent for that purpoſe, and by none other: 
and that every biſhop in bis dioceſe ſhall take order, that 
this expoſition of the ſaid doubt ſhall be publiſhed in writ- 
ing, before the firſt day of May next coming, in every pa- 
riſh church of his dioceſe in this province; and thereby all 
other perſons ſhall be inhibited to intermeddle with the mi- 
niſtring of baptiſm privately, being no part of their vocation, 

This article was not publiſhed in the printed copy; 
but whether on the ſame account that the fifteenth article 
was left out (namely, becauſe diſapproved by the crown, ) 
doth not certainly appear. However the ambiguity re- 
mained, till the conference at Hampton-court, in which 
the kjng ſaid, that if baptiſm was termed private, becauſe 
any but a lawful miniſter might baptize, he utterly diſliked 
it, and the point was there debated; which debate ended 
in an order to the biſhops to explain it ſo, as to reſtrain it 

to a lawful miniſter, 

 - Accordingly, in the book of common prayer” which 
was ſet forth in the ſame year, the alterations were printed 
in the rubrick thus: — And alſo they ſhall warn them, 
that without great cauſe they procure not their children to 
be baptized at home in their houſes, And when great 
need ſhall compel them ſo to do, then baptiſm ſhall be ad- 
miniſtred on this faſhion : Firſt, let the lawful mini/ler and 
them that be preſent call upon God for his grace, and 
ſay the Lord's prayer, if the time will ſuffer: and then 
the child being named by ſome one that is preſent, the ſaid 
miniſter ſhall dip it in the water, or pour Water upon it 
and other expreſſions in other parts of the ſervice, which 
ſeemed before to admit of lay baptiſm, were fo turned, as 
expreſsly to exclude it. Gib/. 369. 

Nevertheleſs, biſhop Fleetwood ſays, that lay baptiſm 
is not declared invalid by any of the offices or rubricks, 


nor in any publick act hath the church ever ordered ſuch 
x 9 
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as have been baptized by lay hands to be rebaptized by a 
lawful miniſter, though at the time of the reſtoration 
there were ſuppoſed to be in England and Wales 2 or 
300,000 ſouls baptized by ſuch as are called lay hands. 
He ſays, whether the indiſpenſible neceſſity of baptiſm be 
the doctrine of the church of England or no, he cannot 
with certainty determine; but becauſe he is perſuaded 
that the church doth, not hold lay baptiſm to be invalid, 
he is ſo far perſuaded that the church holdeth baptiſm 
to be indiſpenſibly neceſſary where it can poſſibly be 
had, and will have lay baptiſm (when a lawful miniſter 
cannot be had) rather than none at all. Fleetw. Warks, 


530. () 
V. Baptiſm of thoſe of riper years. 


Preface to the bark of common prayer, It was thought 
convenient, that ſome prayers and thankſgivings, fitted 
to ſpecial occalions, ſhould be added ; particularly, an 
office for the baptiſm of ſuch as are of riper years; 
which, although not ſo neceſſary when the former book 
was compiled, yet by the growth of anabaptiſm through 
the licentiouſneſs of the late times crept in amongſt us, is 
now become neceſſary, and may be always uſeful for the 
baptizing of natives in our plantations, and others converted 
to the faith, | 

Rubrick. When any ſuch perſons as are of riper years 
are to be baptized, timely notice ſhall be given to the 
biſhop or whom he ſhall appoint for that purpoſe, a week 
before at the leaſt, by the parents or ſome other diſcreet 
perſons; that ſo due care may be taken for their exami- 
nation, whether they be ſufficiently inſlructed in the prin- 
ciples of the chriſtian religion, and that they may be 
exhorted to prepare themſelves with prayers and faſting 
for the receiving of this holy ſacrament, 


at 


(a) By the canon law baptiſm is regularly confined- to 
prieſts; but in caſes of neceſlity, laymen and even women 
were allowed to perform the ceremony. Baptiizandi cura ad 
ſoles ſacerdotes pertinet, ejuſque minifterium nec ipſis diaconis ex- 
plere permittitur, ab/que epiſcopo wel preſoxtero: nit his procul 
abſentibus, ultima languoris cogat neceſſitas : quo caſu et laicis 
Haelibus, atque igſis mulieribus baptizare permittitur. Inft, J. 
C. 2, 3. A. 3. 42. See alſo Lind. 50. 
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And if they ſhall be found fit, then the godfathers and 
godmothers (the people being aſſembled upon the ſunday 
or holiday appointed) ſhall be ready to preſent them at 
the font, immediately after the ſecond leſſon, either at 
morning or evening prayer, as the curate in his diſcretion 
mall think fit. | 

And it is expedient that every perſon thus baptized 
ſhould be confirmed by the biſhop, ſo ſoon after his bap. 
tiſm as conveniently may be; that ſo he may be admitted 
to the holy communion, 


VI. Baptiſm of the children of papiſts. 


By the 3 Fa. c. 5. Every popiſh recuſant, which ſhall 
have any child born, ſhall within one month next after 
the birth, cauſe the ſame to be baptized by a lawful mi- 
niſter, according to the laws of this realm, in the open 
church of the pariſh where the child ſhall be born, of in 
ſome other church near adjoining, or chapel where bap- 
tiſm is uſually adminiftred; or if by infirmity of the 
child, it cannot be brought to ſuch place, then the ſame 
ſhall within the time aforeſaid, be baptized by the lawful 
miniſter of any of the ſaid pariſhes or places, on pain 
that the father of ſuch child if he be living one month 
after the birth, or if he be dead within the ſaid month, 
then the mother of ſuch child ſhall forfeit 100l.; one. third 
to the king, one third to him who ſhall ſue in any of 
the king's courts of record, and one third to the poor of 
the ſaid pariſh, /. 14. 4 


VII. Baptiſm of negroes in the plantations. 


It hath been a point debated in the court of king's 
bench, whether by baptiſm a negro flave acquires ma- 
numiſſion. 3 Mod. 120. But this ſeemeth to be now 
fully ſettled in the negative both by divines and lawyers, 


Biſhop Fleetwood ſays, there is no fear of lofing the ſet- 


vice and profit of their ſlaves, by letting them become 
chriſtians z that they are prohibited neither by the laws 
of God, nor of the realm, from keeping chriſtian ſlaves ; 
and that ſlaves are no mote at liberty after they are bap- 


tized, than they were before. FPFleetw. Works, 501. And 


both the lord chancellors Talbot and Hardwicke gave 


their opinions the ſame way,—Archb, Secker's ſermon 
2 before 
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before the ſociety for propagating the goſpel in foreign 
parts, in the year 1740. (a) 


VIII. Fee for baptiſm. 


| Langton. V ds firmly injoin' that no ſacrament of the 
church ſhall be denied to any one, upon the account of any ſum 
of money : becauſe if any thing hath been accuſtomed to be given 
by the pious devotion of the faithful, we will that juſtice be 
done thereupon ts the churches, by the ord. nary of the place af- 
terwards. ; 

Upon the account of any ſum of money] That. is, uſed to 
be paid or taken in the adminiſtration of any of the ſacta- 
ments. Lind. 278. 

- Shall be denied] Or delayed. Lind. 278. 

Hath been accuſtomed to be given] That is, of old, and 
for ſo long time as will create a preſcription, although at 
firſt given voluntarily. For they who have paid ſo long, 
are preſumed at firſt to have bound themſelves voluntarily 
thereunto. Lind. 279. | 

H. 9 W. Burdeaux and Dr. Lancafler. Burdeaux, a 
French proteſtant, had his child baptized at the French 
church in the Savoy; and Dr. Lancaſter, vicar of St. 
Martin's, in which pariſh it is; together with the clerk, 
libelled againſt him for a fee of 25. 6d. due to him, and 
Is. for the cleck. A, prohibition was moved for; and it 
was urged, that this was an eccleſiaſtical fee due by the 
canon, By Holt chief juſtice: Nothing can be due of 
common right: And how can a canon take money out 
of laymen's pockets? Lindwood ſays, it is ſimony to take 
any thing for chriſtening or burying, unleſs it be a fee due 
by cuſtom; but then, a cuſtom for any perſon to take 
a fee for chriſtening a child, when he doth not chriſten 
him, is not good; like the caſe in Hobart, where one 
dies in one pariſh, and is buried in another, the pariſh 
where he dies ſhall not have a burying fee: if you have 
a right to chriſten, you ſhould libel for that right; but 
you ought not to have money for chriſtening, when you 


do it not. 1 Salk, 332. 


mm 
— 


(a) See Bl, Com. vol. i. p. 425. with Mr. Chriſtian's note. 
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I. Who ſball be deemed 4 baſtard ; and therein of 
ſuppoſutitions births, 


II. Trial of baſtardy. 
III. Conſequences of baſtardy. 
IV. Puniſoment of the mother and reputed father of 
a baſtard child. 


I, No tall be dzemed a baſtard; and therein of ſup- 
pofiritious births. 


Born out of law- I. E term all by the name of baſtards, that be born 
ful watrimony. out of lawful matrimony. 1 f. 244. 
| Hofband within 2. Lord Cote ſays, By the common law, if the huſband 
the four ſeas, be within the four ſeas (a), that is, within the juriſdic- 
tion of the king of England, if the wiſe hath iſſue, no 
proof is to be admitted to prove the child a baſtard, unleſs 
the huſband hath an apparent impoſſibility of procreation ; 
as if the huſband be but eight years old, or under the age 
of procreation, ſuch iſſue is baſtard, albeit he be born 
within marriage, But if the iſſue be born within'a month 
or a day after marriage, between parties of full Jawful age, 
the child is legitimate. 1 Int. 244. 
Huſbane's non» 3. H. 5 G. 2. Pendrell and Pendrell. Upon an iſſue out 
acceſs, of chancery to try, whether the plaintiff was the heir at 
Jaw of one Thomas Penarell, it was agreed, that the plain- 
tift's father and mother were married, and cohabited for 
ſome months; that they parted, ſhe ſtaying in London, 
and he going into Staffordſhire ; that at the end of three 
years the plaintiff was born. And there being ſome doubt 
upon the evidence, whether the huſband had not been in 
London within the laſt year, it was ſent to be tried. And 


——— 


— 


(a) This rule is now exploded. Bull. N. P. 112. Harg. 
note to Co, Lit. 126. a.; and if non-acceſs can be proved the 
iſſue are baſtards, 2 Stra. 1056.; but it cannot be proved by 
the wife alone, though ſhe ex neceſſitate may be admitted to 
prove the act of adultery. Rex v. Rook, 1 Vigſ. 340. Rex 
v. Reading, Annaly's Rep. 79. Coup. 594. If huſband and 
wife conſent to live ſeparate, the children are preſumed legi- 

| timate till non-zcceſs be proved; otherwile if they are di- 
vorced @ men/a et thoro, 1 Salk, 123. h 
the 
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the plaintiff reſted at firſt upon the preſumption of law in 
favour of legitimacy, which was- encountred by ſtrong 
evidence of ho acceſs. And it was agreed by the court 
and counſel on the trial at Guildhall before lord chief 
juſtice Raymond, that the old doctrine of being within 
the four ſeas was not to take place, but the jury were at 
liberty to conſider of the point of acceſs ; which they did, 
and found againſt the plaintiff, Str. 925. 

And fo by the rules of the civil law, if the huſband be 
ſo long abſent from his wife, as that by no poſſibility of 
nature the child can be his; or if the adulterer and adul- 
tereſs be ſo known to keep company together, that by juſt 
account of time it cannot fall out to be any other man's 
child but the adulterer's: it is accounted to be a baſtard; 


Gud. 479. (a) 


119 
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4. If the huſband be caſtrated, ſo that it is apparent Impoteney. 


that he cannot by any poſſibility beget any iſſue; if 
his wife hath iſſue divers years after, this ſhall be baſ- 
tard, although it be begotten within marriage, becauſe 


* 
* 
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| (a) This paſſage is alſo to be found in Ridley's View of 
the Civil and Eccleſiaſtical Laws, p. 352. but neither author 
refers to authorities. The doctrine contained in it, is taken 
partly from the Digeſt and partly from the Decretal. The 
rule of the civil law, Pater is e quem nuptiæ demonſtrant, is 
reſtrained in two caſes only, bodily infirmity, and proof of 
non-acceſs, On the latter head, Ulpian ſays, Fingamus ab- 
fuiſſe maritum, verbi gratia fer decennium, reverſum anniculum 
inveniſſe in domo ſua: placet nobis Juliani ſententia hunc nen 
Me nariti filium. Dig. 1. 6. 6. But it is expreſsly ſaid that 
the adultery of the woman ſhall not prejudice her children, 
Nen utique crimen adulterii quod mulieri objicitur infanti preju- 
dicat; cum poffit illa adultera ee, et impuber—patrem habuiſſe. 
Dig. 48. 5. 9. cum Glo. And therefore the children are 
8 for in Nov. 117. c. 8. See alſo Craig. 2. 18. 20. 
e canon law, on the other band, declares the offspring of a 
married woman, if conceived in adultery, to be illegitimate; 
Illigitima proles eft quam vive wiro uxor ex adulterio concepit, 
ue cum adultero five cum wiro moretur. A. 4. 17. 4. Ina 
late caſe the Court of King's Bench was of opinion, that the 
child of a married woman may be proved a baſtard by other 
evidence than that of abſolute non-acceſs; as by proof of the 
child taking the name of the perſon with whom his mother 
lived, added to reaſonable evidence of non-acceſs on the part 
of the huſband, Goodright ex dem. Tomſon v. Saul and others, 
4 T. Rep. 357+ | 
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it is apparent that it cannot be legitimate. 1 Rol!'s Ar. 
8 (a) . 
346 6 G. 2. Lomax and Holmden. In ejeAment: The 
queſtion on a trial at bar was, whether the leſſor was fon 
and heir of Caleb Lomax, eſquire, deceaſed ; which de. 
pended on the queſtion of his mother's. marriage. And 
that being fully proved, and evidence given of the huſ- 
band's being frequently at London, where the mother 
lived, fo that acceſs muſt be preſumed ;- the defendants 
were admitted to give evidence of his inability from a bad 
habit of body. But their evidence not going to an im- 
poſſibility, but an improbability only; that was not thought 
ſufficient, and there was a verdict for the plaintiff, Str. 
| O. | 

ique of a mar- _ if a man marry his kinſwoman within the degrees, 

rige within the the iſſue between them is not baſtard until divorce found 

_ for the marriage was not void. 1 Rol{'s Abr. 357. 

Child begotten 6. When a woman is ſeparated from her huſband by a 

alter a divorce, divorce a menſa et thoro, the childien ſhe has during the 
ſeparation are preſumed to be baſtards; unleſs it appear 
upon proof, that the huſband after ſuch ſeparation did 
cohabit with his wife. 1 Bac, Ar. 312. | 

Chile born out 9, All children inheritors, which ſhall be born without 

6t the King's al- the ligeance of the king of Englanu, ſhall have the ſame 

ä benefit of inheritance as if they were born within the 
king's ligeance : fo always, that the mothers of ſuch chil- 
dren do paſs the ſea by the licence and wills of their buſ- 
bands. And if it be alledged againſt any ſuch born be- 
yond the fea, that he is a baſtard, in caſe where the 
biſhop ought to have cognizance of baſtardy ; it ſhall be 
commanded to the biſhop of the place where the demand 
is, to certify the king's court where the plea thereof 
hangeth, as of old times hath been uſed in the caſe of 
baſtardy alledged againſt them which were born in Eng- 
land. 25 Ed. 3./. 2. 

Child born be» 8. To the king's writ of baſlard, whether one being born 

CONE before matrimony, may inherit in like manner as he that is born 

l ofter matrimony ; all the biſhops anſwered, that they would not 

nor could nit anſwer ta it, becauſe it was diretily ag ainſi the 
common order of the church. And all the biſbeps inſtanced the 
lords, that they would conſent, that all ſuch as were born afore 
matrimony ſbouid Le ligitimale, as well as they that be born 


120 
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(a) But this does not hold with regard to inpetengy. Bury's 
caſe, 5 Rep. 98. See Marriage, XI. ; 
| within 
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within matrimony, as to the ſucceſſion of inheritance, foraſmuch 

as the church accepteth ſuch for legitimate. And all the earls 

and barons with one voice anſwered, that they would not change 

the laws of the realm, which hitherto have been uſed and ap- 

proved. 20 H. 3. c. 9. | 

Againſt the common order of the church] For the better 
underſtanding of which, it is to be known, that in the 
time of pope Alexander the third, which was in the 
6 H. 2. this conſtitution was made, that children born 
before ſolemnization of matrimony, where matrimony 
followed, ſhould be as legitimate to inherit unto their 
anceſtors, as thoſe that were born after matrimony z and 
thereupon the ſtatute ſaith, that the church accepteth ſuch 
for legitimate. 2 I. 96. 

The biſhops inſtanced the, rds) Hereupon theſe two con- 
cluſions do follow: 1. That any foreign canon or con- | 
ſtitution made by authority of the pope, being againſt the . 
law and cuſtom of the realm, bindeth not until it be al- 
lowed by act of parliament; which the biſhops here prayed 
it might have been: for no law or cuſtom of England 
can be taken away, abrogated, or annulled, but by autho- 
rity of parliament. 2. That although the biſhops were 
ſpicitual perſons, and in thoſe days had a great dependency 
on the pope ; yet in caſe of general baſtardy, when the 
king wrote to them to certify who wes Jawful heir to any 
lands or other inheritance, they ought to certify according 
to the law and cuſtom of England, and not according to 
the Roman canons and conſtitutions, which were contrary 
to the law and cuſtom of England, wherein the biſhops 
ſought at this parliament to be relieved. 2 fl. 97. 

9. If a man hath a wife and dieth, and after within a Child born after 
ſhort time the wife marrieth again, and within nine 3 4 
months hath a child, ſo that the child may be the mother married 
child of the firſt or of the ſecond huſband; in this caſe, again. 
if it cannot be known by circumſtances, the child ma 
chuſe the firſt or ſecond huſband for his father. 1 Koll's 
Abr. 357. 

By the civil law, ſuch as were born in the beginning 
of the eleventh month after the deceaſe of their mother's 
huſband, were to be accounted legitimate; but ſuch as 
were born in the end thereof, were to be accounted baſ- 
tards: yet the gloſs there relates to a matter of fact con- 
trary to this law, and gives us an inſtance of a widow in 
Paris who was delivered of a child the fourteenth month 
after her huſband's death; yet the good repute of this 


woman's continency prevailed ſo much againſt the letter 
of 
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of the law, that the court judged the cauſes of childbirth 
to be ſometimes extraordinary, the woman to 'be chaſte, 
and the child legitimate. Bot this, as the gloſs addeth, 
ought not to be eaſily drawn into example. God. 482. 

t was ſound by verdict, that Henry the ſon of Beatrice, 
which was the wife of Nobert Radwel! deceaſed, was born 
eleven days after a woman's furtheſt lawful time. And 
thereupon it was adjudged, that he was not the ſon of 
Robert. Now the time (faith lord Cote) in that caſe 
appointed by the law, at the furtheſt is nine months, or 
forty weeks; but ſhe may be delivered before that time, 


I 1 123. 

[Note, in the foregoing caſe, inſtead of the furtheſ 
lawful time, it might have been better to have ſaid the 
common uſual time. ] (a) * a | 

M. 7 7. 


— 
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(a) Or rather that the uſual time is nine ſolar months and 
ten days. 1 Bac. 46.312. Mr. Hargrave, in his edition of 
Co. Lit. 123. 6,, has given a learned note on the caſe of Rad- 
wel, by which it appears, that he langviſhed of a fever a long 
time, and that he had not acceſs to his wife for one month 
before his death; from which ſays the record præſumitur didun 
Henricum efſe baſiardum. An exceſs of forty weeks therefore 
creates a preſumption againit the legitimacy of the iſſue, bo! 
is not concluſive. Lord Hale ſays, partus poteſt protrabi ten 
days, ex accedente, ib. The maxim of the civil law, which is 
allo adopted by Bracton, is, pater is et quem nuptiæ dimonſtrant. 
Dig. 2. 4, 5- Bat it was requiſite that the child ſhould not 
be born till the ſeyenth month after marriage. Dig. 1. 5. 12. 
This rule was founded on the opinion of Hippocrates, who 
fixes the ſhorteſt time of geſtation at fix months and two days, 
or 182 complete days. Ser Huber prælect. ad Pand. 1. 5. 4. 
The longeſt time was fixed at ten months. Poſt decem men/es 
mortis natus non admittetur ad legitimam hereditatem. Paulus 
Dig. 38. 16. 3. f penult, Sande, an approved reporter of 
deciſions in the court of Friezeland, diſcuſſes this queſtion at 
large, and you an inſtance of a child being decided to be 
legitimate which was born 333 days, or eleven ſolar months 
and three days, after the death of the father, who had been 
confined to his bed a fortnight before he died. The mother 
was a woman of excellent character; but the judges hefitared, 
and recommended a compromiſe to the parties, which not 
taking effect, the child was adjudged heir to the defunct. 
Dec. Lib. 4. Tit. 8. Def. io. It is there ſaid, that the ill 
ſtate of the huſband's health might be a cauſe why the cbild 
was not born within the ordinary time. This mult be allowed 


10 be a ſingular caſe ; but the claim of the Counteſs of — 
ceſter. 
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M. 7 J. Aifep and Bowtrell. Ejectment for lands in 


Munden in the county of Hertford, The queſtion upon 
evidence to the jury was, whether Edmund Andrews dying 
the twenty-third of March, and his wiſe being with 
child, but not delivered until the fifth of January fol- 


lowing (which was forty weeks and nine days, and then 


delivered of a daughter named Elizabeth) fhall be reputed 
the father to the ſaid P/zateth, or that ſhe were a baſtard. 
For it was proved, that he fell fick upon the twenty- 
ſecond day of March, and died the day following of the 
plague; and that Edmund Andrews (father of the ſaid 
Edmund who was dead) in malice to his ſon's wife, did 
much abuſe her, and cauſed her to be diſlodged from places 
where ſhe was harboured, and to lie in the cold ſtreets; 
and that ſhe was ſo uſed for ſix weeks together before her 
travel; and ſhe being brought into a woman's ' houſe, 
who commiſerated her caſe, having warmth and fuſte- 
nance, was preſently within twenty-four hours delivered 
of the ſaid Elizabeth, And this being proved, and this 
miſuſage by five women of good credit, and two doctors 
of phy ſick, viz. Sir William Paddy aud doctor Mundford, 
and one Chamberlaine (who was a phyſician, and in na- 
ture of a midwife), upon their oath; they affirming that 
the child came in time convenient to be the daughter of 
the party who died; and that the uſual time for a woraan 
to go with child, was nine months and ten days, to wit, 
ſolar months, that is thirty days to the month, and not 


ceſter, in Ed. 2. mentioned in the note above referred to, 
after a year and ſeven months, is more ſo; as alſo the dictum 
of Rolfe, 1 H. 6. 3. a., that a woman may be enſient ſeven 
years, though bis opinion in other reſpects is ſenſible. The 
learnededitor above referred to put the following queſtions tothe 
late Dr. Hunter. What is the zu, period for a woman's going 
with child? What is the carlieſ time for a chila's being bora 
alive? and, What the lateſt? Who anſwered them in the fol- 
lowing manner: 1. The uſual period is nine calendar months; 
but there is very commonly a difference of one, two, or three 
weeks. 2. A child may be born alive at any time from three 
months ; but we ſee none born with powers of coming to 
manhood, or of being reared, before ſeven calendar months, 
or near that time. At ſix months it cannot be. 3. 1 bave 
known a woman bear a living child in a perfectiy natural 
way fourteen days later than nine calendar months; and be- 
lieve two women to have been delivered of a child alive, in a 
natural way, above ten calendar months from the hour of 
Conception. Co, Lit. Ed. Harg. 130. 6. 

| 7 lunar 
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. affirmed, that a perfect birth may be at ſeven months, 
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lunat months; and that by reaſon of the want of ſtrength 
in the woman or the child, or by reaſon of ill uſage, ſhe 
might be a longer time, viz. to the end of ten months 
or more; the court held here, that it might well be as 
the phyſicians had affirmed. And the phyſicians fumher 


according to the ſtrength of the mother, or of the child; 
which is as long before the time of the proper birth: and 
by the ſame reaſon it may be as long deferred by accident, 
which is commonly occaſioned by infirmities of the body, 
or paſſions of the mind. And fo the court delivered to 
the jury, that the ſaid Elizabeth who was born forty weeks 
and more after the death of the ſaid Edmund Andrews, 
might well be the daughter of the ſaid Edmund. Cio, 
Jac. 541. (a) 

10. The author of Fl:ta, who lived in the reign of 
Edward the ſecond, hath a whole chapter about ſuppo- 
ſititious births ; where he tells us, what remedy the right 
heir had in ſuch caſe, viz. That a writ was directed to 
the ſheriff, to cauſe the woman who pretended herſelf to 
te with.child, forthwith to appear in the county court, 
there to be ſearched by diſcreet and lawful women. And 
if it was doubtful to them whether ſhe was with child or 
not, then the ſheriff might commit her to ſome caſtle, 
there to continue. And no woman with child was to 
come near her, until ſhe ſhould be delivered. And this 
writ was uſed above ſixty years before the author of Flua 
wrote, viz. in the 5 H. 3., when the widow of William 
Gon/lable of Manton in Norfo/k was found guilty of this 
cheat. And in all probability it was of uſe in the Saxon 
times: for the form cf the writ is, to command the ſhe- 
riff to ſummon the woman to appear in the full county; 
as it is generally known, that all buſineſs of the law was 
then tranſacted in that court, where the biſhop ſate with 
the civil magiſtrate, Nel/. Rights of the Clergy, Tit. 
Baſtards, | | 

But afterwards, when the courts at Weſtminſter came 
to be eſlabliſhed, then was the writ de ventre inſpictenda 
framed ; by which the ſheriff was commanded, that in 
the preſence of twelve knights and ſo many women, he 
ſhould cauſe examination to be made, whether the wo- 
man was With child or not; and if with child, then about 


z 


— 


— — 


(a) Palm. . S. C., where it is faid the wife was ** un lewd 
et light damoſel.“ | 
what 
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what time it would be born ; and that he certify the 
ſame to the juſtices of affize or at Weſtminſter, undee 
his ſeal, and under the ſeals of two of the men preſent. 


Id. (a) © | | 


We have two inſtances of this writ in the books the 
one in eaſter term in the 39 El. which was thus: Percival 


Willoughby and Bridget his wife one of the coheirs"of 
Sir Francis Willoughby (becauſe Sir Francis died ſeiſed 
of a great inheritance, having five daughters, where- 
of the eldeſt was married to Percival Willoughby, and not 
any ſon; and the ſaid Francis leaving his wife, Dorothy, 
who at the time of his death pretended herſelf to be with 
child by Sir Francis, which if it were a ſon, all the five 
ſiſters ſhould thereby loſe the inheritance deſcended unto 
them) prayed a writ de ventre inſpiciende out of the chan- 
cery, directed to the ſheriff of London, that he ſhould 
cauſe the ſaid Dorothy to be viewed by twelve knights, 
and ſearched by twelve women in the preſente of the 
knights, et ad trafandum ubera, et ventrem inſpictendum, 
whether ſhe were with child, and to certify the fame into 
the court of common pleas ; and if ſhe were with child, 
to certify for how long time in their judgments," and 
when ſhe would be delivered. Whereupon the ſheriff 


* 


— 


(a) Mr. Hargrave, in the note above referred to (Co. Lit. 
123. b.), vindicates this proceeding from the charge of inde- 
licacy ; for though the jury conſiſted of men and women, the 
ſearch was to be made by the latter only. See on this ſubje& 
2 P. Vn. 591. ex parte Ay/cough, where the. rigour of the 
proceedings under this writ was ſoftened ; with Mr. Har- 

rave's note to Co. Lit. 8. 3. The writ alſo lay for the heir, 
if a woman ſoon after the death of her huſband married, and 
feigned herſelf with child by ber fi ſt hoſband, but the pro- 
ceedings under it were different. Co. Lit. ib. In the matter 
of Martha Brown ex parte Wal Lor, Eyre and Afphurf, lords 
commiſſioners, ordered the writ to iſſue againſt a married 
woman (whoſe huſband had been near ten years abroad) on 
the application of a deviſee in a will; there being a limitation 
in the will, chat if ſhe had a male child within forty weeks 
after teſtator's deceaſe, it ſhould take previous to the deviſee: 
but the writ was ordered to lie in the office fourteen days; and 
if within that time Mrs. Brown choſe to ſubmit to an examina» 
tion by two midwives, to be appointed by the petitioner to 
inſpe&t and examine by ſuch examination as they ſhould think 
neceſſary, whether ſhe were pregnant; then the writ not to go 
till further orders; otherwiſe to iſſue, See the petition and 


aflidavits in 4 Brown Cha. Rep. 90. cl at; 
a accord - 
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accordingly cauſed her to be ſearched, and returned, that 
ſhe was twenty weeks gone with cbild, and that within 
twenty weeks ſhe would be delivered. Whereupon an- 
other writ iflued out of the common pleas, commanding 


the ſheriff ſafely to keep ber in ſuch an bouſe, and that 


the doors ſhould be well guarded, and that every day he 
ſhould cauſe her to be viewed by ſome of the women 


named jp the writ (wherein ten were named), and when 


ſhe ſhould be delivered that ſame of them ſhould be with 
her to view the birth whether it be male or female, to the 


intent there ſhould not be any falfity. And upon this writ 


the ſheriff returned, that accordingly he had done, and 
that ſuch a day ſhe was delivered of a daughter. Cry, 
El. 566. 

Note, this writ, and the proceedings thereupon, are 
grounded upon Bratton, b. 2. p. 69. and upon the writ in 
the Regiſter, p. 227. 

\ The other caſe was in eaſter term 22 J. which was 
thus: Alphonſus Theater, couſin and heir of Milliam Theater, 
after the death of William Theater, becauſe he had not any 


- iſſue alive at the time of his death (but Mary his wife 


was then ſuppoſed to be enſient by him, and within one 
week after his death was married again to one Fohn Dun- 
comb), procured out of the chancery a writ de ventre in- 
ſpiciendo of the ſaid Mary, directed to the ſheriff of Lon- 
don, to cauſe the ſaid Mary to be ſearched, whether ſhe 
were with child by the ſaid William Theater, and when 
ſhe would be delivered (no mention being made of her 
ſecond marriage), and this writ was according to the pre- 
cedent of the 39 El. of the like writ- againſt the Jady 
Filloughby. And this writ was returnable in the com- 
mon 3 The ſheriff returned, that he had cauſed her 
to be ſearched, and returned the inquiſition, that by ſuch 
perſons he cauſed her to be ſearched, and found her to be 
enſient, and that ſhe would be delivered within twenty 
weeks, Wherefore he now prayed a ſecond writ out of 
the common-pleas, to be directed to the ſheriff of Surrey, 
becauſe ſhe was moved with her huſband to Wandſworth 
in Surrey, and there inhabited, that the ſheriff might 
take her into his cuſtody, and keep her until ſhe were 


delivered of her child, that there might not appear to 
. be any falſe or ſuppoſititious birth, and that in the mean 


time he ſhould cauſe her to be viewed every day by certain 
matrons named by the court in the writ, and that ſome 
of them might be at the birth of the child, according to 
the ſaid precedent of the lady JFilloughby, But becauſe 
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in that caſe the lady was a widow, and fo ſuch a courſe 
might well be obſetyed, but hete ſhe was a feme.covert 
who ought- to cohabit with her huſband, they would not 
take ſuch a courſe with ber, but left her with her buſ- 
band, he entring into a recognizance that ſhe ſhould not 
remove from the houſe whereia they then inhabited; and 
that one or two of the women returned by the ſheriff 
ſhould ſee her every day, and that two or three of them 
ſhould be preſent at her travel: far it was ſaid, that this 
iſſue might be well ſaid to be the child of the firſt huſ- 


band, and ſhould inherit bis land. So that if there were 


any falſe or fuppokititious birth, the coufin and heir might 
be diſinherited. Wherefore a writ was accordingly award- 
ed to the ſheriff of Surrey, to cauſe her to be ſeen every 
day until her delivery, by two at leaſt of the ſaid women 
returned dy him; and that three of them or more ſhould 
be preſent with her at her delivery, fo as no falſehood 
might de in her birth. And after this courſe obſerved, 
ſhe was delivered of a female child, who was afterwards 
by inquifition. found to be the daughter and heir of the 
faid William Theaker deceaſed, Cro. Fa. 685. 

And this whole procedure ſeemeth to be deduced from 
the rules of the civil law, which is particularly exprefs 
and punctual in this behalf. For by that law, the wo- 
man who ſuppoſeth herſelf to be with child, muſt inti- 
mate ĩt twice in every month to thoſe who are neareſt con- 
cerned, that they may ſend five women to inſpect her; 
and ſhe muſt do the like for the ſpace of a month before 
ſhe expects to be delivered, that they may ſend ſome per- 
fon to be there at that time. The judge may appoint. in 
what houſe ſhe ſhall dwell ; and the room wherein ſhe 
lies muſt. be ſearched ; and if there be more than one 
door, it muſt be nailed up; and three men, and as many 
women muſt be fet to watch her as often as ſhe comes 
into the chamber, who are alſo to ſearch all perſons who 
come into the houſe and chamber. When ſhe is in la- 
bour, five women ſent by the party next concerned, muſt 
be witneſſes to the birth, of which they muſt have notice 
beforehand: and there muſt be no more in the chamber at 
that time, but ten women, two midwives, and ſix ſervants, 
of which none muſt be with child, and therefore may be 
ſearched before they go in ; there muſt be three lights in 


the room ; the child when born muſt be ſhewed to thoſe 


who ate concerned; the judge muſt appoint who ſhall 
keep it, unleſs. the father bath, otherwiſe appointed; and 


it muſt be ſhewed twice in a month till it is three mots 
o, 
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old, and afterwards! onee in a month till it is ſix months 
old; and once in two months till it is a year old; and 
from thence once in ſix months till it can ſpeak. And if 
any thing is done contrary to the premiſſes, or not per. 
mitted to be done; then upon proof thereof, the child is 
not to be admitted to the poſſeſſion of the eſtate. Ne. 


ibid. (a) f | 
. Trial of baftardy. 


Baſlardy, fene- 1. General baſtardy is to be tried by the biſhop ; ſpe. 
ral and ſpecial. cial baſtardy by the country. 1 Roll's Abr. 361. 

Before the ſtatute of the 20 H. 3. c. 9. above recited, 
the party pleaded not general baſtardy, but that he was 
born our of eſpouſals; and the biſhop ought to certify 
whether he were born before eſpouſals or not, and ac. 
cording to that certificate to proceed to judgment accord - 
ing to the law of the land. And the prelates there an- 
ſwered, that they could not to this writ anſwer; and 
therefore ever fince, ſpecial baſtardy, viz. whether the 
perſon was born before eſpouſals or after? hath been tried 
in the king's courts, and general baſtardy in tne. court 

chriſtian. 2 Inf. 98. | 3-43 als 
And therefore if general baſtardy be pleaded in diſability 
of the plaintiff (as if it be alleged that his parents were 
never accoupled in lawful matrimony), the ſame ſhall be 
tried by the certificate of the biſhop, whether it be in 
a real or perſonal action; but if the marriage be confefled, 
and it be only pleaded, that the plaintiff was born at 
ſuch a place before the marriage was ſolemnized, and fo 
-baſtard, this is a ſpecial baſtardy, and ſhall be tried by a 
jury at the common law, where the birth is alleged. 

Hug bes, c. 29. Fohnſ,1264- | | 

| Firſt to be moved; 2. The queſtion of baſtardy or legitimacy ought firlt 
in the temporal to be moved in the king's temporal court, and thereon 


courts 


— 
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(a) This paſſage is taken from the edi of the Prætor con- 
tained in Law 1.14 10. of the Digeſt, under the title De inſpi- 
ciendo ventre cuſtodiemdogue partu, and the regulations men- 
tioned in it were to take place when a woman affirmed herſelf 
to be pregnant after the death of her huſband, The ſame 
title preſcribes what is to be done upon a divorce, if the huſ- 
band affirms the pregnancy of his wife, and ſhe denies it. 
And the preceding title treats of the Plancian ſenatus-conſult, 
which allows the woman to' announce her pregnancy within 
thirty days aſter the divorce, * 


iſſue 
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iſſue ought to be joined there; and then it ought to bo 


tranſmitted by the King's writ to the ecclefiaſtical court, to 
be there examined and tried. Gad. 489. (a) 

And if the eccleſiaſtical court undertake the examing- 
tion of baſtardy or legitimation, without the direction of 
the temporal court, a prohibition lies; for this affects the 
temporal inheritance of the ſubject. 1 Rell's Abr. 361. 
God. 489. 1 263. 

3. By the 9 fl. 


129 


6. c. 11. All juftices in the courts where wt to the or- 


any plea ſhall be depending wherein baſtardy ſhall be alleged dinaty to certiiy. 


agoin/l any perſon party to the ſame plea, and therenpon an 
ac joined which by the law ought to be certified by the ordi- 
nary ; one of the judges of the court there the plea ſhall be de- 
pending, before that any writ of certificate ſhall paſs out of 
the ſame cqurt to the ordinary to certify upon the iſſue ſo joined, 
ſhall make remembrance under his ſeal, at the ſuit of the de- 
mandant or tenant, plaintiff or defendant," reciting the i/ſue 
that is joined in ſuch plea baſtardy, and certifying to the 
hrd chancellor, to the intent that thereupen proclamation be 


made in the court of chancery by three months, once in every 


month, that all perſons pretending any intereſt to object again/l 
the party which pretendeth himſelf to be mulier, that they ſue 
to the ordinary to whom the writ of certificate ſhall be directed, 
to make their allegations and objettions againſt the party which 
pretendeth him to be mulier, as the law of holy church re- 
quireth; and the ſaid chancellor, having notice of the [aid re- 
membrance and iſſue joined, and being required by the ſail 
demandant or tenant, plaintiff or defendant, having the. ſaid 
remembrance, io make proclamation as aforeſaid, the ſame chan- 
celler ſhall cauſe proclamation to be made in form aforeſaid, and 
Hall certify the ſame ſo made in the court where the plea, in 
which the ba/lardy is alleged, another time ſhall be depending. 
Aud the judges of the court where ſuch plea ſhall be depending, 
before any proclamation ſo to be made in the chancery, ſhall 
make one time ſuch proclamation openly in the ſame court, and 
2 time when the proclamation ſhall be certified by the 

cellor as aforeſaid. And then the ſaid judge ſhall award 
the ſaid writ of certificate to the ordinary, to certify upon ſuch 


Me fo joined, And if any writ of certificate be made or 


granted, before all the ſaid proclamations be made and certified 
a aforeſaid ; then the ſame writ of certifi.ate, and alſo the 
certificate of the ordinary thereupon, ſhall be void in law and 
of none effet?, 
OTE 1 — — — v4 G * — a ——— 
(a) The king's courts of record may write to the biſhop to 
certify. 1 If. 134. See tit. Biſhops, IV. 11. 
Vol. I. K Againſt 


Baſtards. 


Againff the party which pretendeth himſelf to be mulier] 


Mulier bath three ſignifications: 1. It ſignifieth a woman 


in general. 2. A virgin, 3. A wife; and this is the 
molt proper ſignification of it in our laws: and a fon of 
daughter born of a lawful wife, is called fius mulieratus 
or filia mulierata, a ſon multer, or a daughter mulier ; and 
it is always uſed in contradiſtin&ion to a baſtard ; thus 2 
baftard is an illegitimate iſſue, and mulier is legitimate, 


hy 243. (a) 
hall be word in law and of none ect] Before this act, 
baſtards had a way of tricking themſelves (as it were) in- 


to legitimacy. For they uſed to bring feigned articles, 


Ordinary certi- 
nc ate concluſive, 


and fuborned witneſſes before the biſhop to prove their 
legitimation, and then got the certificate returned of te- 
cord; and after that, their legitimation could never be 
conteſted. For being returned of record, as a point ad- 
judged by its proper judges, and remaining among the 
memorials of the court, all perfons were concluded by it. 
And this created great inconveniencies; for the evidences 
of the contrary parties concerned were never heard at the 
trial, and yet their intereſt was concluded. And to te- 
medy theſe inconveniencies, this act was made. 

4. The biſhop's certificate, made in due form of law, 
ſhall not be gainſayed; but credit ſhall be given to the 
ſame, ſo as the whole world ſhall be bound and eſtopped 
thereby. God. 489. (5) | 

5. The 


: ” * ——— 2.5 | » Ml. + 2 Ae 1 — a. 89 __— 
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(a) If a man has two ſons, the eldeſt of whom is a baſtard 
and the ſecond legitimate, the eldeſt is called 5afard eig, 
and the ſecond multer puiſne: And if the baſtard enter on the 
lands of his father, and die ſeized thereof, leaving iſſue, the 
mulier has no remedy ; becauſe, as lord Coke ſays, Juffun 
nen e aliguem poft mortem ſuam facere baſtardum qui toto empor 
wite ſuæ pro legitime bababatur. Co. Lit. 244. a. To which 
may be added, that ſuch a baſtard is mulier by the eccleſiaſtical 
law; and therefore hath a colour to enter as heir to his father, 
Finch. Law, 118. But this rule applies only to the caſe of 
baſtard eigte and molier puiſne, where the father and mother 
intermarry after the birth of the baſtard, 1 Sa/h. 121. ; for 
a jury may try the fact which proves a marriage void, 20d 
thereby baſtardize the iſſue after the death of the parties, 
although it is then too late for the ſpiritual court to 

ſalute anime, ib. 

(5) The law on this point feems to be, if a man be 
certified "baſtard, he is concluded againſt all the world, even 
although he were a ſtranger to the ſuit. But if he be 9 

mu 


Baſtards, 


. The C.iritual court cannot give ſentence to annul a nagardiving 
marriage aſter the death of the parties ; becauſe ſentence »fter the parea's 


is given there only pro ſalute anime, which cannot be after 
their death; and therefore the ſentence in ſuch caſe is only 
to difinheric the iſſue, which they cannot do; for by ſuch 
means any one might be difinherited, 1 Roll's Abr. 360. 


1 Salk, 120. 
HT. Conſequences of baſtardy. 


1. A baſtard is quaſi nullius filius, and can have no name Name, 


bf reputation as ſoon as he is born, 1 Inf. 3. 


2. But after be hath gotten a name by reputation, he Inheritanee, 


may purchaſe by his reputed or known name, to him and 
his heirs ; although he can have no heirs but of his body, 
1 Infl. 3. (e) ä 

If the iſſue of a baſtard purchaſeth land, and dieth wich- 
out iſſue; though the land cannot deſcend to any heir of 
the part of the father, yet to the heir of the part of the 
mother it may ; for the heirs of the part of the mother 
_ not any conveyance by the baſtard. Vin. Baſtard. 
P. 6. | 

If a baſtard dieth inteſtate, without wife or iſſue, the 
king is entitled to the perſonalty ; and the ordinary of 
courſe grants adminiſtration, to the patentee or grantee 
of the crown, 3 P. Mill. 33. (6b) 

Io, Pu- 
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mulier in a ſuit between him and J. S., this ſhall not bind 
ſtrangers; for a man may be mulier by the ſpiritual law, 
which holds that /ub/equens matrimonium tollit peccatum prece- 
dens, and yet baſtard by our law. 1 Roll. Ab. 362. Vin. 46. 
Baflard, M. 6 Rep. 65. Though Brooke under his title ſays, 
that the ordinary in hls caſe ought to certify according to the 
common law, and not according to the law of the church. 
See alſo ſupra, J. 8. Another reaſon for the difference is, that 
baſtard by the church law, muſt be baftard by the common 
law ; but legitimacy and mulierty are different enquiries ; for 
a man is mulier if born in lawful wedlock, but may notwith- 
ſtanding be proved illegitimate by proof of non-acceſs or im- 
potency, But a verdict of a jury finding a man baſtard, binds 
only the parties who are privy to it. 1 Roll, Ab. 362. 

(a) It was ruled that George Shelly acquired at the age of 
bx years, à name by reputation as the ſon of George Shelly. 
1 Bac. Ab. zog. | 
_ (6) His 1s FT to the lord. Finch. Lawy 1179. A 
ard is terminus @ guo, having no relation as to civil pur- 

K 2 poſes; 


Baſtards. 


I. Puniſhment of the mother and reputed father of 
a baſtard child. | 


I. Beſides the puniſhments to be inflited by the eccle. 
ſiaſtical juriſdiction (a), it is enadted by the 18 El. c. 1, 
and 3 C. c. 4. 5 Concerning baſtards begotten and 
born out of lawful matiimony (an offence againſt God's 
law or man's law); that the juſtices of the peace ſhall take 
order as well for the puniſhment of the mother and reputed 
father as for relief of the pariſh, by charging ſuch mother 
or reputed father with the payment of money weckly or 
other ſuſtentation, for the relief of ſuch child, as to them 
ſhall ſeem meet, | 

And by the 7 J. c. 4. Every lewd woman which ſhall 
have any baſtard which may be chargeable to the pariſh, 
the juſtices of the peace ſhall commit ſuch woman to the 
houſe of correction, to be puniſhed and ſet on work, 
during the term of one whole year; and if ſhe eftſoons 


cannot marry. his mother or baſtard ſiſter. 3 Salk. 66, 
And if he marries under age by licence, he mult have 
the conſent of his putative parents or guardian, purſuant 
to 26 C. 2. c. 33. J 11. 1 Term Rep 96, The rule that a 
baſtard was not to be admitted into holy orders, and might be 
refuſed by the biſhop if preſented to a church, ſeems to be 
now obſolete. 1 B/. Com. by Chriſtian, 459. But equity will 
not ſupply a ſurrender of a copynold to a natural, as it will to 
a legitimate child. Preced. Chan. 475, Nor is the con- 
ſideration of natural affection in a covenant ſufficient to raiſe an 
uſe to a baſtard, if the eſtate remain in the father, though an 
uſe may be declared to a baſtard iz ee if the eſtate be tranſ - 
ferred to a third pern. Harg. Co. Lit. 123. a. 

(a) That the ſame matcer is cogniſable before the ſpiritual 
and temporal judge, ſee Gi#/. Cod. 1032. The words of lord 
Coke in Cawdry's caſe are, The eccleſiaſtical law and the 
temporal have ſeveral proceedings, and to ſeveral ends; the 
one being temporal to inflit pumſhment upon the body, lands, 
or goods; the other ſpiritval pros /alute anime ; the one to 

uniſh the outward man, the other to reform the inward. 

hen both. theſe diſtinct and ſeveral jurifditions conſiſt and 
ſtand well together, and do join in this io have the whole man 
inwardly and outwardly reformed.” 5 Rep. 6. This rule 
is ſaid not to hold in capital crimes, becauſe felonies are not 
examinable in the ecclefiaſtacal courts ; but they may build a 
ſentence of deprivation upon a conviction at law, Cro. Jac. 
430, and are bound by it, Hob. 121. . | 


8 a offend 


poſes; but this does not hold as to moral purpoſes, for 
he 
6 


Baſtards. 


offend again, then to be committed to the ſaid houſe of 


cottectlion as aforeſaid, and there to remain until ſhe can 
put in good ſuretics for her good behaviour, not to offend 
ſo a ain. 

Ad by the 13 & 14 C. 2. c. 12. /. 19, Whereas the 
putative fathers and lewd mothers of baſtard children run 


away out of the pariſh, and {-metimes out of the county, 
and leave the ſaid baſtard children upon the charge of the 


pariſh where they are born, although ſuch putative father 


and mother have eſtates ſufficient to diſcharge ſuch pariſh ; 


it is enaQed, that it ſhall be lawful for the churchwardens 
and overſecrs of the poor to take and ſeize ſo much of the 

oods, and receive ſo much of the annual rents or profits 
of the lands of ſuch putative father or lewd mother, as 
ſhall be ordered by two, juſtices of the peace, towards 
the diſcharge of the pariſh, to be confirmed at the ſeſſions, 
for the bringing up and providing for ſuch baſtard child: 
and thereupon it ſhall, be lawful for the ſeſſions to make, 
an order for the churchwardens or overſcers of the poor of 
ſuch pariſh, to diſpole of the goods by ſale or otherwiſe, 
or ſo much of them for the purpoſes aforeſaid as the court 
ſhall think fit, and to receive the rents and profits, or ſo 
much of them as ſhall be ordered by the ſeſſions as afore- 
ſaid, of his or her lands. 

And by the 6 G. 2. c. 31. If any ſingle woman ſhall 
be delivered of a baſtard child which is likely to be 
chargeable to the ,pariſh, or ſhall declare herſelf to be 
with child, and that the ſame is likely to be born a baſtard, 
and to be chargeable as aforeſaid, and ſhall before a juſtice, 
of the peace charge any perſon with baving gotten her 
with child; ſuch juſtice, on application of the overſeers 


may cauſe him to be apprehended and impriſoned, unleſs. 


he give ſecurity to indemnify the pariſh (a), or to appear at 
the next ſeſſions, and to abide ſuch order as ſhall be made 
in purſuance of the aforeſaid ſtatute. of the 18 El. But no 
juſtice of the peace ſhall have power to ſend for any 


— — — = 


(a) This ſecarity is procured either by an order of filiation 
and maintenance, made by two juſtices under the ſtatute of 
Eliz, or by a bond from the reputed father to the overſeers of 
the pariſh where the child was born, who are bound to pro- 
vide neceſſaries for it without an order of juſtices. H. Bla. 
253. See on this ſubject Doug. 7. 3 ed. and Burn's Fuſtice, 
tit. Baſtard. But the cuſtody of the child belongs to the 
mother, and not to the father, though an order of filiation 
de made on him. 5 T. Rep. 278. . 

0 woman 
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woman before ſhe be delivered and one month after, to alive 
be examined * her pregnancy, nor fhall compe| is ne 
her to anſwer any queſtions relating thereto. B 
Death. 2. By the 21 F. c. 27. Whereas many lewd women her 
that have been delivered of baftard children, to avoid thei mar 
ſhame, and to eſcape puniſhment, do fecretly bury or this 
conceal the death of their children, and after, if the cell 


child be found dead, the ſaid women do allege, that the 
ſaid child was born dead; whereas it falleth out ſome- 
times (although it is hard to be proved) that the ſaid child 
or children were murdered by the faid women their lewd 
mothets, or by their procurement: it is enacted, that if = 
any woman be delivered of any iſſue of her body, male 
or female, which being born alive ſhould by the laws of 
this realm be a baftard, and that ſhe endeavour privately, 
either by drowning or ſecret burying thereof or agy other 
way, either by herſelf or the procuring of others, fo to 


concea} the death thereof, as that it may not come to B 
light, whether it were horn alive or not, but be conceal- 
ed; in every ſuch caſe, the ſaid mother fo offending ſhall rop 
ſuffer death as in caſe of murder, except fuch mother can ( 
make proof by one witneſs at the leaſt, that the child aſſi 
(whoſe death was by ber fo intended to be concealed) was tio 
born dead (a). col 
If a woman be with child, and any gives her a potion cat 
to deſtroy the child within her, and ſhe take it, and it the 
works ſo ſtrongly that it kills her, this is murder; for it | 
was not given to cure her of a diſeaſe,” but unlawfully tg wh 
deftroy her child within her; and therefore be that gives pre 
her a potion to this end, muſt take the hazard, and if it 
kills the mother, it is murder, 1 Hale Hit. Pl, Crown, mi 
429, 430. | | | to 
If a woman be quick or great with child, if ſhe take, pe 
or another give her any potion to make an abortion ; of 
if a man firike her, whereby the child within her is killed; ſh; 
5 though it be a great crime, yet it is not murder nor man- bi: 
laughter by the law of England, becauſe it is not yet iy ou 
erum natura, nor can it legally be known whether it were an 
killed or not. So it is, if after ſuch child were born th 


— 
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(a) For the con ſtruction of this ſevere act, /ze 2 Haw: 438. 
Preſumptive evidence is now uſually required that the child 
was born alive. 4 Bl. Com. 108, If the women confeſs her- 
felf with child beforeband, ſhe is not within the 28. Haw. 


iti. 


alive, 


Bells. 


alive, and after die of the ſtroke given to the mother, this 
is not homicide. 1 I. H. 433. 


But if a man procure a woman with child to deſtroy 


her infant- when born, and the child is born, and the wo- 
man in purſuance of that procurement kill the infant ; 
this is murder in the motber, and the procurer is ac- 


cellary. 1 H. H. 433. 
Beadle, See Ueſtrn. 


* 


Y a conſtitution of archbiſhop #inche}ſes ; the pariſh» 

ioners ſhall find, at their own expence, bells with 
10PCes, 3 
Can. 88. The churchwardens or queſtmen, and their 
aſſiſtants, ſhall not ſuffer the bells to be rung ſuperiti- 
tiouſly, upon holidays or eves abrogated by the book of 
common prayer, nor at any other times, without good 
cauſe to be allowed by the miniſter of the place, and by 
themſelves, | | N 

Can. 11I. The churchwardens ſhall preſent all perſons, 
who by untimely ringing of bells dg hinder the miniſter or 
preacher, | 

Can. 15, Upon wedneſdays and fridays. weekly, the 
miniſter at the accuſtomed hours of ſervice, ſhall reſort 
to the church or chapel; and warning being given to the 
people by tolling of a bell, ſhall ſay the litany. 

Can, 67. When any is paſſing out of this life, a bell 
ſhall be tolled, and the minifter ſhall not then flack to do 
his laſt duty. And after the party's death (if it ſo fall 
out), there ſhall be rung no more but one ſhort peal, 
and one other before the burial, and one other after 


the burial, 
Benedictines. See Ponaſterieg. 
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Preſentatio 
what, ” 


}benefice. 


TOR the preſentation to. popiſh livings, ſee title 
Popery. 


The term benefice comes to us from the old Romang, 


who uſing to diſtribute part of the lands they had con. 


quered on the frontiers of the empire to their ſoldiers, 
thoſe who enjoyed ſuch rewards were called beneficiarii, 
and the lands themſelves beneficia, Hence doubtleſs came 
the word benefice to be applied to church livings ; for be. 
fides that the eceleſiaſticks held for life, like the ſoldiers, 
the riches of the church aroſe from the beneficence of 
princes. And theſe beneficia were not given by the Ro. 
mans merely as a recompence for what was paſt, but alſo 


as an encouragement for future ſervice (a). 


In order to be legally entitled to a benefice, the ſeveral 
following particulars are conſiderable ; - | 


J. Preſentation. 
II. Examination. 
II. Refuſal, l 
IV. - Admiſſion, h 
J. Inſtitution, or collation. 
Vl. Induction. 

El. Keguiſites after induction. 


1. Preſentation. 


1. Preſentation, nomination, and collation are 2 
times uſed in law for the ſame thing; and yet they are 


. 
* 


Dua. if 
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(a) The word benefice comes rather from the feudal law, 
in which it ſignifſies a portion of land granted for a limited 
time by a lord to his vaſlal for maintenance. When this be- 
came . bereditary, it was called a feud. Thus a benefice is 
ſometimes oppoſed to an inheritance, as a feud is to allodial 
property ; but it is now uſed almoſt excluſively to denote an 
eccleſiaſtical preferment or living. See Calv. Lex. Wat). 
Incumb. 1. Spelman and Cowel in Verb, Cowp. 431. The 
«+ Beneficuum ad /Erarium,” mentioned by Cicero pro Ar- 
chia. 5. and elſewhere, was merely an enrolment at the Trea- 
ſury of the names of perſons of diſtinguiſhed merit, recom- 
mended by the provincial magiſtrates as worthy of ſerving 


the ſtate, Erneſti Clavis Cicer. in verbo. 
come 


Wenefice, 


commonly diſtinguiſhed : for preſentation is an offering 
of the clerk to the ordinary ; and nomination may be the 
offering of a clerk to him that may and ought to preſent 
him to the ordinary, by reaſon of a grant made by him 
that bath the power of preſenting, obliging bim thereto z 
and collation is the giving of the church to the clerk, and 
is that act by which the ordinary doth admit and inſtitute 
a clerk to a church or benefice of his own gift, in which 
caſe there is no preſentation, at}. c. 15, 

For it is to be obſerved, that the right of nomination 
may be in one perſon, and the right of preſentation in 
another. And this is, where he who was ſeiſed of the 
advowſon doth grant unto another apd his heirs, that as 
often as the church becomes void, the grantee and bis 
heirs ſhall nominate to the grantor and his heirs; who 
ſhall be bound to preſent accordingly. In which caſe, it 
was agreed by the whole court in the caſe of Shirley and 
Underhill, M. 16 Ja. that the nomination is the ſubſtance 
of the advowſon, and the preſentation no more than a 
miniſterial intereſt; and that if the preſentor ſhall pre» 
ſent without nomination, or the nominator preſent in 
his own perſon, each ſhall have his quare impedit, for 
the ſecurity of their reſpective rights, And if the nomi- 
nator neglect to appoint his clerk, till lapſe incurs, and 
then the patron preſents before the biſhop collates, the 
biſhop is bound to admit his clerk, GiBbF, 794. Me. 


894. (a) 


2. Preſentation muſt be to a void benefice. Thus in Mott be tou 
the caſe of Owen and Stainoe, E. 34 Car. 2. Owen moved vd benefice, 


for a mandamus to admit him a prebendary of St. David's, 


and ſet forth a cuſtom, that they uſed to chuſe a ſuper- 
numerary (all the places being full), who is admitted upon 
the death of the next prebendary ; and ſays, that be was 


choſen a ſupernumerary in ſuch a year, and that one of 


the prebendaries died, and that Stainoe was admitted: 
but the court refuſed to grant a mandamus, and held the 
cultom to be void, and fooliſh; for that there cannot be 
an eleElion but to a void place, Shin. 45. (5) 


— — 


— 
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(a) Dy. 48. a, 17 Vin. Ab. 315. pl. 5. If the perſon 
preſenting object to the nominee on the ground of immorality, 
that muſt be tried by a.jury- 3 T. Rep. 646. 

(5) Preſentation muſt be to a void benefice; but a grant of 


the next preſentation, after a church is aQually fallen vacant, 
| is 


3. Guardian 
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138 Wenekece, 

By an infants 3. Guardian by nurture, or in ſocage of a manor 
whereupto an advowſon is appendant, hall not preſent 
to the church, becauſe he can take nothing for the pre- 
ſentatian for Which he may account to the heir ; and 
therefore the heir in that caſe ſhall preſent, of what age 
ſoe ver. 7 Inf. 156. 

And of this opinion was the late Jord chancellor King, 

in a cauſe in the court of chancery, in the year 1732; 

who ſaid, that if the infant were but a year old or younger, 

they ought to put a pen in his hand, and guide it to fign 

the preſentation. Yaz/. c. 13. 2 Abr. Caf, Eg. Arthington 
And Ceverie (a). 

Upon the ſame reaſon ſubſiſts the caſe of a patron be- 
coming bankrupt. The commiſſioners may ſell the ad. 
vowſon ; but if the church be void at the time of the 
ſale, the vendee ſhall not preſent to the void turn, but 
the bankrupt himſelf, becauſe the void turn of a church is 
not valuable. Gibſ. 794. | 

By coparceners, 4. If the right of preſentation is in coparceners, and 

jointenants, und they agree in the fame perſon, they are to join in the 28 


os of. preſenting ; otherwiſe, the eldeſt ſhall have the pre- 


ference, and afterward: the reſt in their turns: but where 
ide right is in jointenants or tenants in common, and 
there Rath been no compoſition in writing to preſent by 
turns, they muſt of neceſſity join in the preſentation ; for 
if they preſent fingly, the biſhop may refuſe the clerk, 
I III. 186, Gi. 794. (6) 
By executor. 5. If one be ſeiſed of an advowſon in fee, and the 
church doth become void, the void turn is a chattel ; and 
if the patron” dieth before be doth preſent, the avoidance 


$0 - # — — 
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4s void, 2s tending to fimony, *. 1512, though a grant 
of advowſon itſelf, under ſuch circumſtances, is good, 
unleſs it be a corrupt purchaſe, 75, 1510. and the erratum to 


vol. 5, See allo Fdbowſon, 5. (2), 


* 


or 


( See, however, in- Cre. Ja. gg. the opinion of one Judge, 4 
that if the heir be within age, the guardian ſhall preſent. On (a 
the ſame priaciple ſtated by the author, where teſtator deviſed preſe 
his manors, advowſons, &c. to truſtees to pay his ſon an an- to tl 
nuity of 1000]. for life, and the reſt of the profirs to be laid (6 
out in land during bis ſon's life, and then ſettled, it was holden, (4 
that the ſon a right to preſent to a living when vacant, caſe 
not under the deviſe, but as heir at law, it being a fruit er 
undiſpoſed of. Amb. 165. Sherrard v. Ld, Harborough. — 
: 0 See Idhyowſon, 8. | have 
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doth 
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— Benefice,; 
goth not go to his heir, but to his executor. Jar, 


"Sy 1 
But if the incumbent of a church be alſo ſeiſed in ſee 


of the advowſon of the ſame church, and dieth; bis heir, 


not his executors, ſhall preſent: for although the advaw- _ 
, ſon doth not deſcend to the heir till after the death of the 


anct ſtor, and by his death the church is become void, ſa 
that the avoidance may be ſaid in this caſe to be ſevered 
from the advowſon before it deſcend to the heir, and ta be 
veſted in the executor; yet both the avoidance 2nd deſcent 
to the heir happening at the ſame inſtant, the title of the 
heit (hall be preferred as the more ancient and worthy, 
Wat. c. 9. (6) 

If the teſtator do preſent, and (his clerk not being ad- 
mitted before his death) then his executors do preſent 
their clerk ; the ordinary is at his election, which clerk 
he will receive. Watſ. c. 9. (c) 

But in the caſe of a biſhop ; the void turn of à church, 
the advowſon whereof belongeth unto him in the right of 
his biſhoprick, by his death doth nat go to bis executor ; 
but when the temporalties of the biſhoprick are ſeiſed into 
the king's hands, the king ſhall preſent. 2 Rall“ Abr. 


45.7 

# 85 if the parſon of a church ought to preſent to a vicar- 

2ge; if the vicarage becometh void during the vacancy of 

the parſonage, the patron of the parſonage, and not the 

2 of the deceaſed parſon, ſhall preſent. 2 Ra 
346. 5 
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6. If a feme covert bath title to preſent, ſhe cannot By the huſband 
preſent alone, but the preſentation muſt be by huſband and > * of ha 


wiſe; and that, in both their names, and not only by the 
huſband in right of himſelf and his wife. And although 
the right of patronage in the wife deſcends to her heir, yet 
the right of preſenting during life belongs to the huſband, 
who is tenant by curteſy. Gib/. 794. Hatf. c. g. (d) 


u— a. 


(a) Co. Lit. 388. a. 4 Leon. 109. F. N. B. 34. a, ſeil. in 
preſentative benefices, for the void turn of a donative deſcends 
to the heir. 2 Will. 150. | ö 

(6) 3 Lev. 47. | * - 

(e) 1 Leon. 205, But per Windham, J. the biſhop, in this 
caſe, is not obliged to admit any other clerk than he who was 
rſt preſented, for the preſentment of the teſtator is not coun- 
termanded by his death, Savile 95. and the executor ſhall 
have gu. impedit for a diſturbance to the tellator. I. 118. 

. (4) See Pdyowſon, 10. | 
* 7. If 


By the king 
during the vas 
cancy of a 


diſkopriek, 
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7. If a man that is ſeiſed of an advowſon takes a wife, 
and dieth; the heir ſhall have two preſentments, and the 
wife the third ; that is to ſay, the wife may in a proper 
action recover the third preſentation as her dower, or it 
may be aſſigned to her for dower. Mutſ. c. 9. (a) 

8. Although in a mortgage in fee of a manor to which 
an advowſon is àppendant, tte legal right of prefehtation is 
veſted in the mortgagee; yet a court of equity will inter- 
rupt that preſentation, and compel the ordinary to in- 
ſtitute the clerk of the mortgagor any time before fore. 
cloſure, it not being any part of the profits of the eſtate, 
Str. 403. (6) | ' 

But otherwiſe it is, where the advowſon itſelf only is 
mortgaged; for in that caſe the mortgagee can have ng 
other ſatisfaction but by preſenting. 2 P. Will. 404., 

9. The king is patron paramount of all the benefices 
in England. Fo virtue of which, the right and care of 
filling all ſuch churches as are not regularly filled by other 
patrons, belongs to the crown ; whether it happen through 
the neglect of others (as in the caſe of lapſe), or through 


| Incapacity to preſent, as if the patron be attainted, or. 


outlawed, or an alien, or have been guilty of fimony, or 
the like. Gib. 763. ' on > ITE 

Upon which ground, the king hath right to preſent to 
all dignities and benefices of the advowſon of archbiſhop- 
ricks and biſhopricks during the vacation of the reſpec» 


tive ſees. Not only to ſuch, as ſhall become void after 


the ſeizure of the temporalties, but to all ſuch as ſhall 


become void after the death of the biſhop, though beſote 
actual ſeizure. And becauſe it is a maxim in law, that 
the church is not full againſt the king, till induction; 
therefore though the biſhop hath collated, or hath pre- 


ſented, and the clerk is inſtituted upon that preſentation, 


15 will not ſuch collation or inftitution avail the cterk, 
ut the right of prefenting devolves to the king. G76 763, 
Wat}. & 9. (3 © 1 * 

And it is ſaid, that this privilege which the king hath 
of preſenting by reaſon of temporalties of a biſhoprick 
being in his hands, ſhall be extended unto ſuch prefer- 
ments, to which the biſhop of common right might pre- 
ſent, though by his compoſition' he hath transferred his 
power unto others. And therefore when the temporalties 
of the archbiſhoprick of York are in the king's hands, 


* l of 


(a) See Adbowlon, 11. (6) 18. 9. (c) Co. Lit. 388. 6. 
2 A the 


wy i > 
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the king ſhall preſent to the deanry of York, although by 
compoſition betwixt the archbiſhop and the chapter there, 
the chapter ate to elect him: and this, becauſe the pa- 
tronage thereof de jure doth belong to the archbiſhop, 
and bis compoſition cannot bind the king, who comes in 

ramount, as ſupreme patron : for of the whole biſhop- 
rick the king is ſupreme patron, although it be diſmembred 
into divers branches, as deans, and other dignities; and 
of ancient time all the biſhopricks were of the king's gift, 
but afterwards the king gave lezve to the chapters to 
elect; yet the patronage notwithſtanding remains in the 
kings Maiſ. c. 9. 2 Rolls Abr. 343. 

10, Upon promotion of any perſon to a biſhoprick, the By the kiog an 
king bath a right to preſent to ſuch benefices or dignities, — 
as the perſon was poſſeſſed of before ſuch promotion; though 
the advowſon belongeth to a common perſon. This right 
of preſenting upon promotion by the king, as making the 
avoidance which would not atherwiſe happen, did ſpring . 
from the practice of the popes, and is now an uncon- 
teſted right of the crown; and hath been eſtabliſhed not 
only by long practice, but by many judgments upon full 
and ſolemn hearings; and that, whether the churches 
are new or old, and how often ſoever this happens ſuc- 
ceſſively by promotions to. biſhopricks from the ſame be- 
nefice or dignity : as was adjudged in the caſe of St. 
Martins and St. Fames's (a). Of late, the great queition 
hath been, on ſuppoſition of the right, how far it is an- 
ſwered, and the turn of the crown fſatisfi-d, by the grant 
of a commendam to retain ſuch promotions, of any part 
of them, together with the biſhopricx. Of which queſ- 
tion the ſolution hath been, that by a commendam for 
life, and for the time of continuing in ſuch a biſhoprick, 
the turn of the crown is anſwered, and in ſuch caſe the. 
proper patron ſhall preſent, upon death or tranſlation; 
but that the right of the crown ſhall not be defeated by a 
commendam granted for a t-rm of months or years, cer». 
tain and limited. Gi 763 (6) 

And this right of the crown to preſent upon promotion, 
defeats the right of any grantee, who had the next avoid- 
ance, for his right was only to the next; and the next 


3 


(a) See Cro. Eliz. 527. and Cro. Fac. 691. where the mat- 
ter was doubted and argued; and 3 Lew. 382. and 1 Raym. 23. 
where it was decided. The arguments of counſel are given at 
length in 1 Showver 413, and 441. | | 
| (5) See tit, Commendam. | i 
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be cannot have, and therefore can have none. GI 758. 


76z-(a) | | 
t by law in Ireland, no perſon can accept a biſhop. 
rick there, until he bath reſigned all the preferments which 
he hath in Epgland : which preferments being void before 
the acceptance of the biſhoprick, it ſeemeth that the king 
in ſuch caſe ſhall loſe the preſentation. | 

11. By the 25 Ed. 3. ſt. 3. c. 1. Touching e 
ments to be made by the king, to a henefice of holy church, in 
another s right by old title; our lord the king, to the hmnour of 
God and holy church, willeth and granteth, of the aſſent of the 
parliament, that from henceforth he nor any of li heirs ſhall 
not take title to preſent to any benefice in any other's right 
any time of his progenitors; nor that any prelate of his realm 
be bound to receive any ſuch preſentment to be made ; nor to a 
theres any execution; nor that any juſtice of the one place wy 


' the other, may not nor eught not 10 hotd plea or give judgment 


upon any ſuch preſentment to be ma d-; but that the ſaid king and 
bis heirs be for ever clearly barred of all ſueb preſentments: ſave 
ing always to him and his lwirs all ſuch preſentments in another's 
right fallen or to fall, of all his time, and of the time to come. 

And by the 25 Ed. 3. ſt. 3. c. 3. II bereas before this 
time, our lord the king hath taken title to preſent to benefices at 
the ſuggeſtion of many clerks, whert the title hath not been tru, 
and by ſuch preſentments and judgments thereupon given, thi 
clerks been received by the ordinaries of the places, again 
God and goed faith, and in depreſſion of them which had gud 
and true title to the ſaid benefices ; now the king willeth and 
granteth, that at what time he ſhall make collation or preſent- 
ment from henceforth to any benefice in another's right, that the 
title whereupon he groundeth himſelf ſhall be well examined that 
it be true; and at what time before judgment the title be found 
by good information untrue or unjuſt, the collation or preſent- 


ets 


— — — 


(a) So decided Cro. Ja. 691. where the caſe put in Co, Lit. 
379. 4. is denied to be law, (ig.) that if one deviſe (in the 
original grant) the third avoidance and die, and the wife re- 
cover the third, the deviſee ſhall have the ſourth. But this caſe 
hath alſo been denied, 3 Wil/. 214. Grocers* Comp. v. Arcblp. 
Canterbury; where De Grey, Ch. J. ſays, that prerogative 
preſentations cannot be conſidered as turns; and therefore 2 
vacancy the fifth in fact, was decided to be a third turn with 


regard to the patron whoſe turn it was to preſent, it being, in 


truth, the third avoidance of which he could take advantage 
F. C. Black. Rep. 770. Abd the ſame point was decided in 
favour of the grantee of a next avoidance, in Calland v. Trow- 
ard, 2 H. Bla. 324. and affirmed on awritof error, 6 T. Rep. 439. 
21 . . wen 
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8. ment thereof made ſhall be Zi pra and the patron, or h 
poetry which ſhall ſhew prove the falfe title, ſhall have. 
— thereupon writs out of the chancery as many as to him al be 
wedful. | 
_ + rw by the 13 R. 2. c. 1. Whereas notwithanding the 
" laft recited flatute, ſome of the ting t preſentees, by favour of 
1 ordinaries, be inſlituted and inducted in benefices of holy 
we church without due proceſs, the parties not warned nor called, 
d-. and ſometimes taken by falſe inqueſts favourably, and the in 
of cumbents in ſuch manner put out ; it is ordained, that the ſaid 
i flatute be firmly holden and kept And moreover the ling, for | 
all the reverence of God and holy church, doth will and grant, that 
4 if be preſent to any benefice that is full of any incumbent, the 
4 pre/entee of the king ſhall not be received by the ordinary to the 
benefice, till the ting hath recovered his preſentment by proceſs : 
20 of the law in his own court : And if any preſentee of the king 
— be other wiſe received, and the incumbent put out without due 
proce/s, as afore is ſaid, the ſaid incumbent ſhall begin his ſuit 
1 within a year aſter the inductian of the ling i preſentee at the leaſt. 
an {Or at any time after, at bis will. 4 H. 4. c. 22.) 
1 12. The lord chancellor, or lord keeper of the great By the lord | 
= ſeal for the time being, hath right to preſent to the bene- — A 
" fices appertaining to the king, under a certain yearly value king's gift. 
* in the king's books. Gib/, 763. 
Which privilege is ſaid to have been given to the lord 
y ehancellor, upon conſideration that he bad many clergy- 
ad men conſtantly officiating under him, as thoſe now do who 
; are ſtill called clerks of the chancery, and were heretofore - 
h perſons in holy orders. Jabnſ. 31. 
Ly The foundation of which right will be beſt underſtood 
ud by what was anciently declared in parliament upon that 
= bead, in the rolls of parliament, in the fourth year of 


Ed. 3. © Becauſe it bath. been ordained in times whereof 
there is no memory, end granted by the progenitors f 
of our lord the king, that the chancellots for the time 
being ſhould give the benefices which belong to the 
© king to give, taxed at twenty marks and under, to the 
© clerks of the chancery which have long laboured in 
* the place; which thing hath been uſed from the ſaid 
+ time, till the biſhop of Lincoln was made chancellor, 
_ © who in all his time gave the faid benefices to his on 
*clerks,-and to other clerks, againſt the will of our lord 
_ © the king, and againſt the pls and ufage afore- 
* ſaid; may it pleaſe our faid lord the king and his coun- 
eil to ordain, that the chancellors which ſhall be for 
the time, do give the benefices which belong to them 
* to give for the cauſe aforeſaid, to the clerks of the ſaid 
| 5 1 | 0 place, 


Whether an 
alien may be 
pre ſente ]. 


preſented to a church. 2 Rolls Abr. 348. (a) 


Benebte. 
de place, as it hath been anciently uſed, and that this be 
« done by election of the maſters of the chancery, 
« Anſwer: Let this bill be delivered to the king, and 
« it liketh the council, that it is fit to command the 
ce chancellor, that hereafter he give ſuch benefices to the 
4% king's clerks of the chancery, the exchequer, and of 
& both benches, and not to others.“ Gib/. 764, / 

Here we ſee that the privilege extended only to bene. 
fices of twenty marks or under: but now it is enlarged to 
all bent fices of 20l. or under; which enlargement wag 
probably made about the time of the new valuation taken 
in the reign of king Henry the eighth. Gb/. 764. 


And it hath been declared, that where the chancellor 


preſented to a benefice above that value, and the clerk 


was inſtituted and inducted, and another obtained a pre- 


ſentation from the king, the firſt clerk could not be re- 
moved by the law; becauſe the preſentation was under 
the great ſeal, and therefore by the king (in law), being 
in his name. But if the preſentation had recited (as is 
there intimated it ought to have done), that the benefice 
was under the value of 20l. it had been void; becauſe it 
would have appeared upon record 'in the office of firſt 
fruits, that the chancellor was deceived : or, if the miſ- 
take had appeared before induction, the king might have 
revoked it. Gi 764. Heb. 214. 

But whereas it hath been ſaid 6 c. g.) that the 
king if he pleaſe may preſent to ſuch ſivings under the 
value of 20l.; it is to be obſerved, that the claim of the 


lord chancellor or lord keeper for the time being is very 
ancient; and that nothing appears to have been ever de- 


termined, or moved, in a judicial way, to the diminu- 
tion of that ancient right, On the contrary, there is an 
old writ in the regiſter, which ſuppoſeth the right to be 
in him, namely, the writ de primo beneficis ecclefia/lico ha- 
bendo; by which the king requireth the chancellor to 
grant to a particular perſon the firſt benefice that ſhall 
fall in the gift of the crown which he will accept; and 
the language of the writ is, Folumus quod idem A. ad primum 
benefictum eccleſtaflicum ( taxationem viginti marcarum excedens ) 
vacaturum, quad ad preſentationem noflram pertinuerit, ut 
quod duxerit acceptandum, preſentetur. Gibſ. 764. 

13. It ſeemeth that an alien, who is a prieſt, may be 


Thus 


——_ 


(a) 17 Fin. Ab. 330. The ſuppoſed reaſon was, that 


they being ſpiritual perſons would not adhere to our enemies 
in 
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Thus in Dr. Seaton's caſe, M. 8 Ja. who was born in 
Scotland before the union of the two realms, it was ad- 


judged, that he was capable to be preſented to a benefice 


in England; and ſo it was ſaid it would have been, if he 
had been born in Flanders, Spain, or within any other 
kingdom, friend and in league with the kingdom of Eng- 
land; as the biſhop of Spalato, who was*preferred to the 
deanry of Windſor, and enjoyed the ſame. ; And it' was 
ſaid, that ſuch incumbent might. maintain any action, 


real, perſonal, or mixt, for any thing concerning the 


glebe or the poſſeſſions of the church, as priors aliens 
might have done: for although he be an alien born out of 
the king's dominions, yet he bringeth his action, not in 
his own right, but in the right of his church ; not in his 
natural, but in bis. politick capacity; and therefore the 
action will lie. Hugbet, c. 10. 


145 


14. It ſeemeth that a deacon, or even a layman, may A lay van or 
be preſented ; but he muſt be made a prieſt before he eon. 


can be inſtituted. For by the ſtatute of the 13 and 14 C. 2. 
c. 4. none but prieſts only, ordained according to the 
form and manner by the book of common prayer preſcri- 
bed, are capable to be admitted to any parſonage, vicar- 
age, benefice, or other eccleſiaſtical promotion or dignity 
whatſoever ; except only the king's profeſſor of law within 
the univerſity of Oxford, who may hold the prebend of 
Shipton in the cathedral church of Saliſbury, although he 


be but a lay man (a). 


15. For a preſentee to have another benefice, although A zluralit, 


it be above the value of Sl. a year in the king's books, is 
no czule of refuſal, for that is at his own peril, and the 


ah 
— = 


in time of war; but the contrary was found by practice. Vas. 


c. 20. By 13 KR. 2, and 1 H. 5. c. 7. Frenchmen were diſabled 
to have bene fices in England. And the words of lord Coke, 
in 4 fl. 338. are, Upon confideration had of the ſtatutes 
3 K. 2. 7 H. 4. 1 H. 5. Rot. Par. 6 H. 4. nu. 48. and 
4 H. 6. nu. 29. if an alien or ſtranger born be preſented to a 


denefice, the biſhop ought not to admit him, but may lawfully 


refuſe him, which we have added, for that the abridgements 
or late impreſſions may deceive yo¹. 

(a) Before this act, if a layman were preſented, inſtitated, 
and inducted, he was parſon de udo. Hob. 149. For it was 
not like-the preſentment, &c. of a woman, which was a nul- 
lity, as her incapacity was apparent. But he might be de- 
prived. Cro. Car. 65. But acts done by him, while parſon, 
were binding, as marriages, leaſes, &c. . Cro, Bus. 775. 


Vol, I. L former 
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former benefice only becomes void in ſuch caſe. God. 274, 60 
5 Watf. c. 20. (a) #5 v8 at 
Whether a man 16. No perſon may preſent himſelf; and this is ac. 2 } 
may preſent cording to the rule of the canon law (5). But the books of 2 | 
ä common law ſay, that though a patron cannot preſent N 
himſelf in form, yet he may offer himſelf to the ordinary, if « 
and pray to be admitted; and that fuch admiſſion may be * h 
good. But the more legal and regular way is, to make join 
over the right to ſome other before the avoidance. And 51 
the ſame books do alſo agree, that where the right of pre- 4030 
ſenting is veſted in more perſons than one (as in the caſe P, 
of joint=tenants, or joint-executors) ; a preſentation of one iſe 
of them made by the reft is good. Gi. 794. (c) 
Whether the 17. By a decretal epiſtle of pope Alexander the third, 


ſon next immes jt is jnjoined, that if any ſors of preſbyters do bold churches 
diately after his , 1h * fathers did ſerve as par ſons or vicart, withea 


father. 


born in the prieſthood or not (4). | 


legitimate; for a prieſt might have hid children before he 


orders, as oſtiary, acolyth, or exorciſt. For albeit the 


(.) That by induction io a ſecond benefice, the firlt is iy 
fatto voided. See Cro. Eliz. 601. Armiger v. Holland. 


any other intervening ; they ſhall be removed, whether they wer, 


Whether they were born in the priefihoed or not] All the 
children of clergymen in the times of popery were not i}- 


entred into any orders, or whilft he was in the inferior 


ſubdeacon was charged to relinquiſh his wife, yet thoſe in 
inferior orders might retain. them, And it is ſaid, that 
even prieſts were generally married to the women they 
kept in thoſe days; and though they kept it ſecret, for fear 
of deprivation, ſometimes till their death, yet they often 
took care that ſufficient evidence of their being married 
might appear after their death, when they were out of the 
reach of the canon law. Zobn/. 101. | 

Otho. Although the holy fathers did / abhor the poſſeſſing 
of eccleſiaſtical benefices by hereditary right, that they forbad the 
ſucceſſion even of legitimate children into their fathers churches; 


8 — EE Rn. — 


() X. 3. 38. 26. 13 H. 8. 14. and 14 H. 8. 2. in Heckar's 
caſe. Br, Ab. Corporacions, 34. 

(e) Moore, 5. Br. Ab. Pref. al. Eg. 45. 80 if two execi- 
tors preſent a third. 3 Huf. 43. Amb. 101 

(4) X. 1.17.11. This epiſtle was addreſſed to the archbi- 
ſhop of r aud it is remarkable that moſt of the 
epiſtles on this ſubjeQ, are addreſſed to Engliſh biſhops, al- 
though the rule is not obſerved here. 7 
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yet ſome, although illagitimate, ds preſume to invade ſuchchurcher, 


without any mediate ſucceſſor : we do ordain, that the prelates 


ſhall not preſume immediately to inſiitute or admit any ſuch into 
the benefices which their fathers had, in whole or in part; and 


if any ſuch have obtained the like b: nefices, they ſhall be de- 


ved, Athon. 47. 

Without any mediate ſucceſſor] For one intervening diſ- 
joints and breaks the ſucceſſion. Athon. 47. 

In whole or in part] As to a portion, or penſion. 
Aihon, 47+ 

Peccham. Seeing it it prohibited by law, that without a 
diſpenſation apeſtolxal, the ſons of refors or preſbyters ſhall 
not ſucceed to the churches in which their fathers did ſerve im- 
mediately or next before; and ſuch benefices are void, if the 
contrary hereunto ſhall be done : we do command, that the 
lates ſhall make firit inquiry into ſuch vacant churches, and 
tale order therein as the law requires ; taking diligent heed, 
that for the future they admit not any ſuch perſons to the like 


es by any title whatſcever, that a way be not ſurrepti= 


tiouſly opened contrary to right to the ſucceſſion of Chriſt's 
inheritance. Lind. 45. 

Without a diſpenſation apaſtolical! At this day, without 
a diſpenſation from the archbiſhop of Canterbury, to 
whom the whole right of diſpenſation throughout both the 
3 is transferred, by the ſtatute of the 25 H. 8. c. 21. 

virtue of which ſtatute, in little more than fifty years 
from the time of the reſtoration of king Charles the ſe- 
cond, there iſſued out of the faculty office no leſs than 
three hundred diſpenſations of this kind, for the ſon to 
ſucceed the father, Gib/. 796. wa 

But in the caſe of Stole and Sykes, H. 2 Car. it was 
held by Dodderidge and Jones, two learned judges, that 
this canon was not received here. 1 Stil. 250. 

And Mr. Johnſon obſerves, that there is no inſtance 
ſince the reformation, of any clerk deprived for ſucceed- 
ing his father without a diſpenſation. And indeed the 
great occaſion of thoſe canons againſt the ſon's ſucceeding 
the father, is now removed ; which was to diſcourage the 
marriage of prieſts, as one may ſce by the aforeſaid con- 
ſtitutions, Fobnſ. 101. 
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18, Though the patron hath ſix months before the lapſe withia what 


incurs, yet it concerns him not to delay preſenting till time. 


the ſix months be almoſt expired. For if he doth preſent 
but one week before the fix months be ended, the ordi- 
nary may pretend that he hath not time to examine the 
Or if the oidinary refuſg the clerk; for inabilicy, 

L 2 hecauſe 


\ 
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or he. hath a right of preſenting thereto ; he can never 
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becauſe he is unlearned, or the {ike 3 the patron will got 
have time to preſent anew within the fix months, but 
lapſe may incur. Hat}. c. 12. (a) 

In the cafes in which notice is to be given, the patron 
neglecting from year to year to preſent, Tapfe doth not 
incur to the ordinary; yet if in ſuch caſe a ſtranger doth 
pteſent, and his clerk is inſtituted and inducted, and not 
interrupted by the patron” until ſix months (accounting 
from the induction) be expired, the patron is without 
remedy for that turn : for that though he had not notice 
from the ordinary of the avoidance (for which reaſon the 
ordinary can have no advantage of lapſe) yet the induQion 
of the firanger's clerk is a notorious act, of which the 
patron as well as the country might have taken notice. 
Waif. c. 12. (6b) 

But if a biſhop doth collate his clerk, either before he 
gives notice of an avoidance, where notice is to be given, 
or at any time within the ſix months limited to the ps 
tron to fill his church, the patron. may at any time after 
preſent his clerk : for although wrongful collation maketh 
ſuch a plenarty as ſhall bar the lapſe to the metropolitan 
and king, yet it is no bar to the rrue patren; and if the 
biſhop doth admit the patron's clerk, the other is out 3 
facto; and if the biſhop will not admit him, the patron 
may as well then, as at avy time before, have his remedy 
at law againſt the biſhop (c). And therefore if the on- 
nary doth collate within the patroi.'s fix months, and then 
the fix months paſs, no preſentation being made by the 
patron; the ordinary, if he will have the benefit of 2 
lapſe, muſt collate of new: for the firſt collation being 
by wrong, cannot by time become rightful, and therefore 
doth not put the patron to his quare impedit, for thatit 
was but as a proviſion for the time, and there ought to 
be a new act before it ſhall be a good collation. Mat. 
c. 12. | 

If a church or benefice be of the patronage of the king, 


— 


(a) Bot per LA. Hardwicke, C. The preſentation to 
benfiece may be at any time within the ſix months, and the 
ordinary cannot take time to conſider, and by that means 1 
lapſe incur, aug it be for juſt cauſe of refuſal. And the pt 
uon may preſent after the ix months, at any time before the 
ordinary collates. Wil/on v. Denniſon, Anb. 82. 

() Noy, 65, Hob. 318, © | 

(c) See Idvotyſon, 8 x 10 
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loſe his turn to the ordinary, by his negleQ of preferring 
bis clerk thereto. And in caſe the king doth not preſent, 
all that the 3 can do, is to ſequeſter the profits 
of the church, and appoiat a clerk to ſerve the cure. 
Walſ. e. 12. (a) WF 

Alſo a donative remaining. void never goes in lapſe; 
but the ordinary may compel the patron to fill the ſame, 
by ecclefiaftical cenſutes. JYatf. c. 12. Unleſs it bath 
been augmented by the governors of queen Anne's bounty; 
for then it ſhall lapſe in like manner as a pteſentative living. 


* 
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19. It is faid, generally, in all the books, that pre- whether it may 
ſentation may be made either by word, or by writing. be by word. 


If it. be by word, the patron mult declare in the preſence 
of the ordinary : if by writing, it is no deed, but is in 
the nature of a letter miſſive to the biſhop. 1 fl. 120. 
2 Rall's Abr. 353- ' 

But where a corporation aggregate of many doth preſent, 
it muſt be under their common ſeal. Gib/. 794. | 
And ſince; the ſtatute of frauds and perjuries at leaſt 
(29 C. 2. C. 3+), it is neceſſary that all preſentations ſhall 
de in writing. 

And by the ſeveral ſtamp acts, it is implied, that they 
ſhall be in writing, and not otherwiſe; for thereby it is 
enacted, that for every Hi ar piece of vellum or parchment, 
or ſheet of paper, upon which any preſentation or donation 
which ſhail paſs the great ſcal o England, er upon which any 
cala ian ta be made by any arch hi hop or other b ap, or any 
preſentatian or donati;n to be made by any patron whatſever, 
of or to any benefi:e, digni'y, or eccleſiaſtical promotion ſhall be 
ingroſſed or written, ſhall be paid a double 40s. flamp duty : 
Provided that | ſuch benefice, dignity, or promo inn, be of the 
yearly value of 101. or above inte hing's be (6b), 

But if under that, it do:h not ſeem to be clear, from 
any of the ſaid acts, that any ſtamp is neceſſary ; uoleſs 
it come under the denomination of a n4(arial aft or of a 
dred (as being under ſeal): in either of which cales, it 
ſhall be on a 5. ſtamp. 


20. And the ſame may be in this form: To the miſt re- Form of the 
verend father in God, R. by divine provid.nce lord archbiſhop preſentation. 


of Canterbury, primate of a England and metropolitan e 


(if it be to the archbiſhop of York, the ward ſail} mult 


be omitted: If to any other biſhop, then thus :} 


| a) 2 Inft. 273. 14H. 7.21, Br. 2. J. 90. 
b) 40s. added by 19 Geo. 3. c. 66. A | 
L3 Mes * 
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W! ether it may 
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Benefice, 
2 the right reverend father in God, R. lord biſbep of 
n bis abſence to bis vicar general in ſpirituals, . 
to any other perſon having, or who ſhall have fufficrent authority 
in this behalf : I Sir W. P. baronet, true and undoubted po- 
tron of the rectory of the pariſh church of —=— lot, Fl 


the vicarage of -] in the county of — and in your 
dioceſe of now vacant by the death [or r:/ignation, ot 
otherwiſe as the caſe ſhall be] of A. B. rhe loft incun- 
bent there, do preſent unto you C. D. clerk, maſter of art, 
humbly requeſiing that you will be pleafed to admit the fail 


C. D. to the ſaid church, and to inſtitute and cauſe bim to l: 
induced into the ſame, with all its rights members and ap. 


purtenances, and to do and execute all other things in this be. 
half which ſhall belong to your epiſcopal ger. In witni; 
whereef, I have hereunto ſet my hand and feal, the — 4h 
z in the year | 


- Which being made in this form, if the biſhop be in. 


hidited, or the ſee voided, before inſtitution is bad from 


the immediate biſhop; yet the preſentation is good to the 
metropolitan, or other guardian of the fpiritualti, 
Watf. c. 15. 

Ik a corporation in preſenting doth miſtake the name of 
their foundation, the preſentation is void ; therefore when 
a provoſt did preſent by the name of the provoſt of the 


_=_ in Oxon, whereas it ſhould have been, aula ſev 


rium reginæ de Oxon, according to the foundation; it 
was adjudged, that by reafon of the omiffion of the word 


ſeholarium, ſeveral preſentations did not make an uſurp- 


ation, becauſe the preſentations were void. M. 8 Fa. Dr, 

Ayry v. Sir Richard Lovelace, Watf, c. 20. Bulſt. gi. 
21. Preſentation though duly made in all reſpects, may 
be revoked, or varied, As to the power of revocation, the 
eneral doctrine of the books ſeemeth to be, that none but 
2 king can revoke; which he may do at any time be- 
fore induction; as he may alſo preſent a ſecond clerk, and 
ſuch preſentation ſhall be a good repeal of the firſt, eſpe- 
cially if care is taken to free it of all ſuſpicion of be- 
ing obtained by fraud in deceit of the king, by making 
expreſs mention of the firſt preſentation. In like man- 
ner, if the king dies before the induction of his clerk, 
this is ſaid to be a revocation in law. And the genen 
conſequence of a right to revoke in any caſe is, an obls 
gation upon the biſhop not to admit againſt ſuch revoca- 
tion upon pain of being a diſturber, Gi. 795. W/atf. c. 20. 
But it doth not ſeem to be clearly ſettled, that a com- 
mon perſon alſo may not revoke a preſcntation, before 
2 ; | 5. admiſſon, 


Jo . 7 "WO 


admiſion, and inſtitution. thereupon, And in the caſe of 
Stoke and Sykes, AM. 3 Cha. Dodderidge ſaid, that the ci- 
vilians affirm, that a lay patron cannot revoke his pre- 
ſentation, but he may cumulando variare, and ſo the or- 


dinary ſhall have election to inſtitute which of them he 


will, but that a ſpiritual perſon cannot vary at all ; but be 
ſaid, that by the common law, without queſtion, a patron 
may revoke his preſentation.” Latch, 191. | | 

And what is ſaid in the books that the king only can 
revoke, ſeemeth to intend after inftitution, the church not 
being full againft the king until the induction ; but after 
inſtitution it is certain a common perſon cannot revoke, 
it being then too late, the church being full, with reſpe& 
to him, by the inſtitution. 2 ; 

As to the power of varying, it is agreed on all hands, 
that this may be done by a common perſon ; that is, after 
one clerk hath been preſented, he may (before admiffion 
given) preſent another 5 but with this difference from a 
tevocation, that where a patron doth thus vary, cumu- 
lando, the ordinary may chuſe and admit which of the 
clerks he pleaſeth. Gib/, 795. Watſ. c. 20. | 

But this power of varying belongs to laymen only, and 
not to eccleſiaſtical perſons of any kind; becauſe they are 
ſuppoſed in law to be competent judges of the ſufficiency 
of the perſon, and do therefore proceed by judgment and 
election; and whoever elects an unfit perſon, is ipſo 
jure * of the power of electing. Gi. 795, Wath 
C 20. (a 
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1. It is very well known, that in the ſettlement of o0:iginal richt 


this church of England, the biſhops of the ſeveral dioceſes of cr 


had them under their own immediate care; and that they 
had the clergy living in a community with them, whom 
they ſent abroad to ſeveral parts of their dioceſes, as they 
ſaw occaſion to employ them ; but that by degrees, they 
found a neceflity of fixing preſbyters within ſuch. a com- 
paſs, to attend upon the ſervice of God amongſt the in- 


— — 
— — — — * 1 — —— 


(a) This diſtinction between laymen and eccleſiaſtical per- 
ſons is to be found in the decretal of Gregory, 3. 38. 24. and 
in Lind. 215. If a layman preſent two judicio epiſcopi relin- 
ſuendum eff; if a college or eccleſiaſtical perſon preſent two, 
Qui prior et tempore jure potior efſt videtur. 

L4 habitants; 


the biſbop. 


Wenefice. 


babitants; that theſe preeincts, which are ſince called 
pariſhes, were at firſt much larger; that when lords of 
manors were inclined to build churches for their own 
conveniences, they found it neceſſary to make ſome en- 
dowments, to oblige thoſe who officiated in their churches 
to a diligent attendance; that upon this, the ſeveral bi- 
ſhops were very well content to let thoſe patrons have 
the nomination. of perſons to thoſe churches, provided 
they were ſatisfied of the fitneſs of thoſe perſons, and 
that it were not deferred beyond ſuch, a limited time, 80 
that the right of patronage is really but a limited truſt; 
and the biſhops are ſtill in law the judges of the fatneſs of 
the perſons to be employed in the ſeveral parts of their 
dioceſes. But the patrons never had the abſolute diſpoſal 
of their benefices upon their own terms; but if they did 
not preſent fit perſons within the limited time, the care of 
'the places did return to the biſhop, who was then 'bound 
to provide for them. 1 Sl. ze. | 23 

And by the ſtatute of Articuli cleri, 9 Ed. 2. ſt. i. 
c. 13. it is enacted as ſolloweth: 1 is deſir ed, that ſpirit. 
ual perſons, whom our lord the ting dath preſent unto ben:fics 
of the church; (if the liſbap will not admit them, either for 
lack of learning, or fer Uther cauſe reaſonable) may not be un- 
der the exantinati;n of lay perſons in the caſes aforeſaid, as it 
it mow atiempied, contrary to the decrees canonical 5 but that 
. they may ſue unte a ſpiritual judge for remedy, as right Hall 
reguire. T he anſwer ; Of the ability of a parſon preſentel 
unte @ benefice of the church, the exam nation belongeth to 4 
ſpiritual judge; fo it hath been uſed heretofore, and ſhall de 
hereafter. —_ ** 

Of the ability of a parſen preſented] De idoneitate per- 
ſone : So that it is required by law, that the perſon pre- 
ſented be idonea perſona ; for ſo be the words of the king's 
; writ, præſentare idoneam perſanam. And this idoneNas con- 
ſiſteth in divers exceptions againſt peiſons - preſented: 
1. Concerning the perſon, as if he be under age, or a 
layman. 2. Concerning his converſation, as if he be cri- 
minous. 3. Concerning his inability to diſcharge his 
paſtoral duty, as if he be unlearned, and not able to feel 
his flock with ſpiritual food. 2 nfl. 631. | | 

And the examination of the ability and ſufficiency 0 
the perſon prelented belongs to the biſhop, who is the 
eccleſiaſtical judge; and in this examination he is a judge, 
and not a miniſter, and may and ought to refuſe the per- 
ſon preſented, if be be not idonca perſona, 2 Inſt, 63½ 
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The examination belongeth to @ ſpiritual judge] And yet 
in ſome caſes, notwithſtanding this ſtatute, idoneitas per- 
ine ſhall be tried by the country, or elſe there ſhould be 
z failure of juſtice, which the law will not ſuffer; as if 
the inability or inſufficiency be alleged in a man that is 
dead, this caſe is out of the ſtatute; for in ſuch caſe the 
diſhop cannot examine him ; and conſequently, though the 
matter be ſpiritual, yet ſhall it be tried by a jury; and 
the court, being aſſiſted by learned men in that profeſſion, 
may inſtru the jury as well of the eccleſiaſtical law in 
that caſe, as they uſually do of the common law. 2 
In .6 2. " ' 4 
| 1 it hath been uſed heretofore] So as this act is a de- 
clatation of the common law and cuſtom of the realm. 
21nfl. 632. : 
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2. By a conſtitution of archbiſhop Langton: Me di in» Time for exs- 
join, that if any one be canonicaliy preſented to a church, and ination, 


there be na oppoſition ; the biſhop ſhall not delay to admit 
him longer than two months, provided be be ſufficient, Lind. 
138. 215. % 
"But by Can. 95. Aibeit by former conflitutions of the 
church of England, every biſhop hath had two months ſpace 10 
inquire and inform. himſelf of the ſufficiency and qualities of 
every m niſter, after he hath been preſented unto him to be in- 
flituted into any benefice, yet for the avaiding of ſame inconus- 
nierces, we do now abridge and reduce the ſaid two months unto 


eig bt and twenty days only. In reſpett of which abridgment 


we do ordain and appoint, that no double quarrel ſhall bereafter 
be granted out of any of the archbiſhop's courts, at the ſuit of 
any minifler whatſaever, except he ſhall firſi take his perſonal 


bath, that the ſaid eight and twenty days at the leaſt are 


expired after he firſt tendered his preſentation. to the biſhop, and 
that he refuſed is grant him influution thereupon; or Hall 
enter into bonds with ſufficient ſureties is prove the ſame to 
be true; under pain of ſuſpenſion of the grantor there from 


the execution of his office for half a year toties quoties, to de 


dennnced by the ſaid archbiſhop, and nullity of the double 
quarrl aforeſaid jo widuly procured, to all intents and pur- 


poſes whatſoever, Aways provided, that within the ſaid | 


eight and twenty days, the biſhop hell not inflitute any ather 
fo 5 prejudice of the ſaid party before prejented, ſub pœna 
nullitatis. 

Every biſhop hath had] The canon mentions biſhops 
only, becauſe inſtitution belongeth to them of common 
right; but it muft alſo be underſtood to extend to others, 
who have this right by privilege ar cuſtom, as Ceans, 

| * deans 
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deans and chapters, and others who have peculiar juic. 
ditions. Concerning whom it hath been unanimouſly 
adjudged, that if the archbiſhop ſhall give inſtitution to 
any peculiar belonging to any eccleſiaſtical perſon or body, 
it is only voidable ; becaufe they being not free from his 
juriſdiction and viſitation, the archbiſhop ſhall be ſuppoſed 
to have a concurrent juriſdiction, and in this caſe only to 
ſupply the defects of the inferiors, till the contrary ap- 
But if the archbiſhop grant inſtitution to a pecu- 
iar in a lay hand, it is null and void: becauſe he can 
Have no juriſdiction there. Grbſ. 804. (a) 

To inquire and _ himſelf] In anſwer to an objeQion 
made, that the biſhop ought to receive the clerk of hin 
that comes firſt, otherwiſe he is a diſturber; Hobart ſaith, 
the law is contrary : for as he may take competent time 
to examine the ſufficiency and fitneſs of a clerk, ſo he 

may give convenient time to perſons intereſted, to take 
knowledge of the avoidance (even in caſe of death, and 
wheie notice is to be taken, and net given) to preſent 
their clerks to it, Agrecable to what is held elſewhere, 
that it was a good plea for the ordinary, and no refuſal 
of the clerk, that the ordinary having other buſineſs, com- 
manded the clerk to come to him afterwards, to be ex- 
amined ; and that the clerk not returning, and the fix 
months paſſing, the ordinary was well intitled to the Japſe, 

Gi. 804, 805. 3 Leon, 46. (6) | 
Manner of en- 3. Can. 39. No biſhop ſball inflitute any to a benefice, wht 
aminatlon. hatb been ordained by any other biſhop, except he firſt ſhew unte 
him his letters of orders; and bring him a ſufficient teſtimony 
of his former good life and behaviour, if the biſhop ſhall require 
it; and lafily, all appear upon due examination to be worthy 

of bis miniſiry. 

Except he firſt ſhew unto him his letters of orders] And by 
the 13 & 14 C. 2. c. 4. No perſon ſhall be capable to 
be admitted to any parſonage, vicarage, benefice, or other 
eccleſiaſtical promotion or dignity whatſoever, before ſuch 
time as he ſhall be ordained Wel. 

And bring a ſufficient teſtimony of his former good life and 
behaviour) By the ancient laws of the church, and parti- 
cularly of the church of England, the four things in 
Which the biſhop was to have full ſatis faction in order to 
inſtitution, were age, learning, behaviour, and orders, 


And there is ſcarce any one thing which the ancient 
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(a) 3 Lev, 212. (6) Hob. 317, 
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eanons of the church more peremptorily forbid, than the 
admitting clergymen of one dioceſe to exerciſe their func- 
tion in another without firſt exhibiting the letters teſti. 
monial and commendatory of the biſhop, by whom they 
were ordained. ' And the conſtitutions of the archbiſhops 
Reynolds and Arundel ſhew, that the ſame was the known 
Jaw of the Engliſh church, to wit, that none ſhould be 
admitted to officiate (not ſo much as a chaplain, or cu- 
rate) in any dioceſe in which he was not born or or- 
dained, unleſs he bring with him his letters of or- 
ders, and letters commendatory of his dioceſan. Gb. 


$06. (a | 
8 which, in the caſe of Palmes and the 
biſhop of Peterborough, T. 33 El. On a quare impedit 
brought againſt the biſhop, the biſhop pleaded that he 
demanded of the preſentee of the plaintiff to ſee his let- 
ters of orders, and he would not ſhew them; and alfo 
he demanded of him letters miſſive or teſtimonial, tefti- 
ſying his ability; and becauſe he had not his letters of 
orders, nor letters miſſive, nor made proof of them other- 
wiſe'to the biſhop, he delired leave of the biſhop to bring 
them; and he gave him a week, and he went away, and 
came not again, and that the ſix months paſſed, and he 
collated by lapſe. And upon demurrer, it was adjudged 
for the plaintiff; for that theſe were not cauſes to ſtay 
the admittance, and the clerk is not bound to ſhew his 
letters of orders or miflive to the biſhop, but the biſhop 


muſt try him upon examination for one and other, Cre, 


Eliz. 241. (d) 
Which moſt of the books take notice of as a 


| hard caſe, and in which perhaps the biſhop's taking advan- 
tage of the lapſe might be ſome part of the conſideration. 


And theſe words of the canon (which was made not many 
years after) ſeem to have ſome reference or retroſpect to 
that determination. 

But it is to be obſerved, firſt, as to the letters of or- 
ders, that it was only adjudged not to be neceſſary to 
y the very letters of orders; for they might be 
oft, and proof thereof might otherwiſe be very well made 
from the regiſtry of the biſhop who ordained the clerk ; 
or elſe it would follow, that every clergyman whoſe let- 


— 2* 


— 


(a) Lyndw. 139. | 
(5) And per Ander/on, the biſhop may examine him upon 
oath, if he hath orders or not. 1 Leon. 230. S. C. 
| | . ters 
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ſuſal. 


(a) Cro. Elia. 119. (3) Hob. 148. (9 X. I. 31. 14. 
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ters of orders are loſt, or conſumed by fire or other acer. 
dent, would be incapable to be admitted to a benefice, 
And as to the letters teſtimonial ; the biſhop charged, 
that he did not bring ſuch letters z2/{ifying his ability, which 
the court ſeemeth to have underſtood of his ability as to 
learning, of which without doubt the biſhop muſt judge 
upon examination; but the biſhop ought to have ſet forth, 
that he did not produce letters miſſive or teſtimonial of his 
life and behaviour. | 


And laſtly ſhall appear, upon due ee to be worthy 


e bis minijiry] As to the matter of learuing, it hath been 


particularly aliowed, not only by the courts of the king's 
bench and common pleas, - but alſo by the high court of 
parliament, that the ordinary is not acrountable to any 
temporal court, for the meaſures he takes, or the. rules 
by which he; proceeds, in examining and, judging (only 
be muſt examine in convenient time, and tefuſe in con- 
venient time]: and that the clerk's having been ordained 
(and ſo, preſumed to be of good abilities) dath not take 
away or diminiſh. the right which the ſtatute above re- 
cited doth give to the biſhop to whom the preſentation 
is made, to examine and judge. . Gibſ..807, \» $haw, 88. 
4 dog. 134. 3 Lev. 311. bas 1:98 don 
Isa the caſe. of Albany and the biſhop of St, Aſaph, 7. 
27 Eliz. the want of knowledge in the Welſh tongue, 


was declared to be a good cauſe of refuſa', where the 
ſervice was to be performed in that language; as render- 
ing the clerk uncapable of the cure: nor did it avail to 


allege, that the language might be learned, or; that the 


part of the cure he was uncapable of might be diſcharged 
_ by a cutate. Gb}. 807. (4) 7 


The law is the ſame, if the perſon preſented doth not 


. underſtand the Engliſh tongue; for in ſuch caſe the biſhop 
may refuſe, him for incapacity, Mali c. 20. (5) 


Where there is a mixture of divers languages in any 
place, the rule of the canon law is, that the perſon preſented 


00 underſtand the ſeveral language:. Gi / 807, (c) 


+ 24% . KM 


1. The moſt common and ordinary cauſe of refufal is 


0 


But there ate alſo many othgr cauſes for which a clerk 


preſented may lawfully be refuſed; as, if he be perjured 


— 
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before a lawful judge; or if he be an heretick or ſchiſ- 
matick 3 or irreligious ; or (as is ſaid in the old books) 
if he is a baſtard, and not difpenſed withal; or if he is 
within age; or if he or his patron be excommunicated 
for the ſpace of forty days; or if he be outlawed; or 
guilty of forgery ; or hath committed ſimony in the pro- 
curing of the preſentment he brings, or of another pre- 
ſentment to a former benefice; or hath committed man- 
ſlaughter, that is, if he be attainted thereof, and not par- 
doned ; and it is ſaid, that the ordinary may refuſe a 
cerk vpon his own knowledge for an offence committed 
by him, which is a good cauſe of refufal, although he be 
not convicted thereof by the law; and this ſhall te tried 
by iſſue, whether it be true or not: and generally, all ſuch 
as are ſufficient cauſes of deprivation, are alſo ſufficient 


cauſes of refuſal. Maiſi c. 20. ; 


2. If the clerk refuſed be the preſentee of à biſhop, Notice to the 
or other eccleſiaſtical patron z the ordinary is not bound P ren of te. 


to give notice of the refuſal : or if he ſhould do it, ich 
patron can never revoke nor vary his preſentatioh, by 
preſenting one afterwards that is better qualified; without 
the ordinary's conſent ; the law ſuppoſing him that is 2 
ſpiritual per ſon, to be capable of chuſing an able elerk : 
and ſo lapſe may come to him unavoidably, if the clerk 
firſt preſented be juſtly refuſed. But if the clerk preſented 
de the preſentee of a lay patron, and be refuſed by the 
ordinary ; the ordinary in moſt caſes is bound to give no- 
tice to the patron of ſuch refuſal: for if in ſuch caſe no 
notice is given, no lapſe can run, though no other clerk be 
preſented ; nor if notice be given, unleſs upon trial the 
clerk was juſtly refuſed (4). But if a clerk preſented 
be for good cauſe refuſed, and notice thereof be in due 
time and manner given to the patron, and no other clerk 


be preſented in time; lapſe doth run to the ordinary. 


Mat. C. 12. | 
In the caſe of Hele and the biſhop of Exeter, M. 3 N. 


it was ſaid by the court; that if the ordinary refuſe be- 
cauſe he is criminous, he need not give notice of the re- 
fuſal ; for the crime is as much in the cognizance of the 
patron as of the biſhop; but if he refuſe becauſe illiterate, 


he muſt give notice, 2 Salt. 539. 
And in general, lord Coke ſays, if the cauſe of refuſal 


be for default of learning, or that he is an heretick, ſchiſ- 


——@ 


— 


(a) 14H. 7. 21. Br. 46. 9, Ins. go. , 
| matick, 
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Wenefice. 
matick, or the like, belonging to the knowledge of ec. 
cleſiaſtical law, there the ordinary muſt give notice there. 


of to the patron ; but if the cauſe be temporal, as felony, 
or homicide, or other temporal crime, or if the diſabilit 


grow by any act of parliament, or other temporal law, 


there no notice need to be given, unleſs notice be pre. 
ſcribed to be given thereby. 2 If. 631, 

But in the caſe of the King and the biſhop of Hereford, 
where the refuſal was of a common dunkard and com- 
mon ſwearer, who was preſented by the king, and it was 
argued that in this caſe no notice need to be given, be. 
cauſe nullum tempus occurrit regi, and no lapſe could incur 
if he did not preſent again within the fix months; yet 
the court reſolved, that the plea was bad, for want of 
notice alleged. Gi. 807. Compyns, 358. 

At leaſt in all caſes it is fair and equitable, to give 
notice to the patron of the refuſal, whatever the cauſe 
may be; for it is very poſſible that the perſon pre- 
ſented may be many ways unfit, and the patron nat 
know it. 

And it is not enough that the biſhop barely give 
notice of his refuſal, unleſs he alſo ſignify the cauſe of 
it. For although the biſhop is judge in the examination, 
yet inaſmuch as the proceedings of the biſhop are not of 
record, the cauſe of refuſal is traverſable; and if it be 
traverſed, and the party refuſed be living, this ſhall be 
tried by the metropolitan ; and if he be dead, this ſhall be 
tried by the country. 5 Co. 58. 

And ſuch notice ought to be given with as much ſpeed 
as conveniently may be; and therefore, where the ordi- 
nary delayed to give notice to the patron for the ſpace of 
twenty two days, it was held that the notice was inſuffi- 
cient, and that therefore the biſhop ſhould have no advan- 
tage by lapſe. Valſ. c. 20. (a) | 

And notice is to be given in ſuch caſes to the perſon 
of the patron, if he be within the county where the church 
is at the time of the giving thereof; otherwile it is to be 
given to him by an inſtrument in writing, affixed to the 
door of the church to which the clerk was preſented ; 


but if notice be given by fuch inftrument as aforeſaid, 


before the patron be inquired after, and a return made 


_— 


n — * 
— 11 — — © —— 


(a) Cre. Eliz. 119. where the cauſe of refuſal was, that 
the preſentee could not ſpeak Welch, the ſervice of the 
church being in that tongue, and held a good cauſe. 


Wenefice, 
that he is not to be found within the county, ſuch notice 
is not good. Wat. c. 20. (a) 

When the biſhop hath given notice of his refuſal of a 
clerk, this doth not give the patron a longer time to pre- 
ſent in, than he had before. For if the church be ſo 
void, that the biſhop is not bound to give the patron 
notice of the avoidance, the patron muſt preſent his ſe- 
cond clerk (if he think his firſt preſentation to be juſtly 
refuſed) within the fix months, accounting from the 
time the avoidance happened. But if the church be void 

ſuch means, as that the fix months do not run with- 
out due notice to the patron of the avoidance, and the 
patron doth preſent his clerk before the ordinary hath given 
him any notice thereof ; if the ordinary doth refuſe his 
clerk, and- give notice of his refufal, yet the patron (as 
it ſeemeth) hath fix months, accounting from the notice 


of the biſhop's refuſal, to make his ſecond preſentment 


in, before lapſe can incur. But if the biſhop had given 
notice of the avoidance before the patron preſented, and 
then he refuſeth the patron's clerk for juſt cauſe, and doth 
give notice thereof, the patron's ſix months are to be ac- 
counted from the firſt notice. Matſ. c. 20. 

If the biſhop refuſe a clerk for inſufficiency, and the 
patron preſents another, and the biſhop admits the firſt, 
he is a diſturber; for having once refuſed him for inſuſſi- 
ciency, he cannot afterwards accept him. Grbſ. B07. 


or unduly delay to admit and inſtitute a elerk to the church 
to which he is preſented, the clerk may have his remedy 


may in the temporal court (5). 

This remedy the clerk may have before the ordinary 
to whom appeals are to be made, by the way of a duplex 
querela ; that is to ſay, if a biſhop doth refuſe, then be- 
fore the archbiſhop in his court of appeals; if an arch. 
biſhop doth refuſe, then before the delegates, 

And if the biſhop doth admit the clerk, and then doth 
refuſe to inſtitute him; the clerk may have the ſame re- 
medy againft the ordinary, to inforce him to do his duty: 
that is, the clerk preſented having exhibited his preſenta- 
tion to the biſhop, or to his vicar general (baving power 
to inſtitute), and being refuſed or unjuſtly delayed, and 


es. At hn 
tO l 


. | Remedy for the 
3. When the biſhop doth without good cauſe refuſe, Remote * x 


duplex querels 
in the ſpiritual 


againſt the biſhop in the eccleſiaftical court, as the patron court. 


pe 
k id 


(a) Dy. 327. 6. 3 Leon. 47. Cro. Lx. 119, 
() See Ydbowlon, 14. F . 


* 
- 


* 
! 
3 
. 
7 
3 
I 
= 
1 
1 
| 
4 
'Y 
4 
2 
1 
> 
7 
1 


> 
— 


222 4 


n 


— < 
_— 


— 


g 
: 


| 
| 
| 
| 
| 
| 
| 


| 


360 


WBenekice, 


complaining to the judge of appeals thereof; the judge i4 
wont to write to the biſhop in form of law, and this writ. 
ing they call a duplex querela. 

This duplex querela is to contain a monition to the 
biſhop, or to his vicar general (n:ving power to give in. 
ſtitution) that within a certain time, as within nine, or 
ſometimes fifteen days, he admit the party complaining ; 
and alfo a citation, whereby the biſhop may be cited to 
appear by himſelf or proctor at a day after, in caſe he 
doth- not inftitute as aforeſaid, to ſhew cauſe why, by 
reaſon of his neglect of doing juſtice, the right of inſti. 


tution is nat devolved to the ſuperior judge. It is alſo 


expedient, that the ſame duplex querela do contain an 
inhibition to the biſhop and to ſuch vicar general as afore- 
ſaid, that nothing be done by either of them pending the 
ſuit, to the prejudice of the party complaining. 

The clerk refuſed, having obtained from the proper 
judge a duplex querela, is to take care that ſome perſon 
ſufficiently learned for that purpoſe, do admoniſh the 
biſhop to admit him and to do juſtice, within the time 
me d in the duplex querela, and alſo according to the 
contents thereof to inhibit the biſhop. 

If the biſhop, after he is admoniſhed to inſtitute. the 
preſentee, ſhall expreſsly refuſe to admit him; the man- 
datory may preſently cite the biſhop to appear, according 
to the contents of the duplex querela; but if no refuſal 
be made, the biſhop being admoniſbed as aforeſaid, the 
clerk is firſt to repair to the biſhop or ſuch his vicar ge- 


neral as aforeſaid, on the third day after if no more than 


nine days are mentioned in the duplex querela, or on the 
fifth day after if fifteen days be appointed therein, and to 
exhibit his preſentation, and to require admiſſion and juſ- 
tice in all reſpects to be done to him, and offer himſelf 
ready to ſubſcribe the thirty-nine articles of religion, and 
the declaration as required by law, and to take the oaths, 
and to do every other thing required by law to be of him 
performed, in reſpect of his admiffion and inftitution into 
that benefice. And this he is to do two times more, if 
not received, namely, every third or every fifth, day, ac- 
cording to the time given in the duplex querela. But if 
he cannot come to the preſence of the biſhcp, he is to 
proteſt his readineſs to receive his ad miſſion and to ſub- 
ſcribe as aforeſaid, and to have at leaſt two witneſles 
thereof. 

If the biſhop ſhall not do the clerk juſtice within the 
time limited; then, after the expiration thereof, the party 
00 8 preſented 
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Benesire. 
preſented js to take care that the biſhop be cited/acrording 
to the tenor of the duplex querela... ; 200i gi06} 1 


If the perſon that is to cite the diſhop cltidoe iSitie to 


his preſence, he is to ſignify to ſome of the biſhop's 


ſervants, that he; bath a duplex querela at the inſtante of 


ſuch a-clerk preſented to ſuch à church, to bo by him æxe- 
cuted, and to deſire that be may come to the pre ſence of 
the biſhop. If he may nbt come to the biſhop's-preſenite, 

ſo that be cannot eit him ; the preſentee is to ſtay till the 
day on which the biſlidp ſhould appear bad he been cited; 
at which time he is to be called 3 and if he appear not by 


himſelf of proof, a citation viis et modis is to-be decteed, 


which is to be executed perſonally if the billap lay be 
ſpoken with, and if not, then by — it to tie out- 


wand docrd 56 the biſhop 's palace, or of the-hodſe Where 
the biſhop reſtdes, or of: his cathedral church. % 27 -: 

After the biſhop is: dited whether by the firſt or ſecond 
mandate, the perſum citiog is to certify to the clerk this 
proctor,/ by his letters, >ort by ſubſcribing pon i the 'barks- 
fide af the mandate, (the day of executing the. monition ity 
inſtitute; and che — the ſeveral. days of the pr 
ſentee's aſling admiſſion, and the day of his citing"the 
biſhdp; atud if the biſhop. refuled 2 A * —_ 
alſo is to be certified. lic yi 

If che biſhop appear: not at the day; ud the weld 
tion of the preſentee's proctor, the biſhop beirig . thrice 
cilled; is by the judge pronguhced contumacious ; and 
as. 2 puniſtunbnt of bis contumacy, the judge dath' pro- 
nounce the right of. inſtituting the. preſentee to his benefice 
to be devolved to the — jùdge, and doth decree that 
the clerk ſhall be inffituted, and that he will write to the 
archdeacon or 6iftiary.of the dioceſe where the chureb i is, 
commanding him to induct him. 

Then the-elerk- is remitted (if the proceedings be * the 
court of arches or audience) to the-archbiſhop to examine 
bim; and the archbiſhop approving! of him, teturus him 
with his flat imfitutis to the judge 31-who, before he inſti- 
tutes, is wont to fequire a bond of the pteſentee to lavd 
bim harmleſs on that account. 

But if the biſhop doth appear, 1 doth allege ae 
juſt cauſe why Ne refuſed the clerk; Fo they ire to pro- 
Feed to the trial of that, as in,other ſummary e uſes, 

1 the = Ales by 5 op be i proved 
judge pronounceth as, before, for, bis own juriſd , 
and the hiſhop .is to be * * and ſo 
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at he doth allege an inſufficient cauſe, a8 that the church 
is litigious ; for this he ought to have tried. : 
Af che biſhop will not defend the uit, bh pretended 
incumbent may do it, and allege that the church is full 
of himiſelf: but then-the-jodge will firſt pronounce ſen- 
tence for his own juriſdiction; becauſe the biſhop hath 
alleged nothing to appoſe it. But if the biſhop will 
allow ſuch incumbent to defend the fait/in his own' name, 
then the judge cannot (decree for his own juriſdiction, 
zuntil the cauſe is determined. Clarke, Querela Dupl. 
2 wat. 1 Onges, 23)— 1246. 

And this way of proceeding in this caſe agaĩnſt a biſhop, 
is allowed of by the; common law; and no * 
Beth for the biſhop. eit c. 21. i 99% 
Which courſe of proceeding in the eccleſiaſtieal court, 
is the moſt. proper remedy that the cleck can uſe, in caſe 
be be: refuſed by the biſhop-upbn the account of any per- 
Jonat fauk or defect: not onſy becauſe by ſuch courfe 
thezelerk in a ſhort time, at leſs charge, and leſs hazard 
of laing his living aby errors (which are eaſily fallen into 
at common law), may gain inſlitution; but alſo berauſe 
although his patron bring his action at common law for 
refuſing his clerk for crime or inſuſſicieney, ſuch cauſe of 
refuſal "(hat be tried by a ſpiritual judge, to wit, if a 
diſhopcrefuſe, by the n _ province.' Wall. 
Al. ) 
— exclefiaſtical: judge i in bee caſe, is to male 
certificate of his judgment to the temporal court, upon 
which they may proceed to ſentence, zn A dune impedit 
or darrein- —— >Watfo c. 2 
If the archbiſhop of York refuſe, it is aid that the 
cauſe: of refuſal hal} be tried by TR OOF: Mail. 
c. 21. 
Hut if the party in whom difability i is alleged, de dead 
beſone his ſecond examination, ſo as he cannot be exa- 
mined ;; the trial of his ability or difability ſhall be by the 
country; 80 in a quarę impedit agaiuſl the archbiſhop of 
Canterbury, if che ability of the clerk come in queſtion, 
it is ſaid that it ſhall be tried by t the —_— and not by 
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a 1. I But this is not a proper remedy where 
was clerk u deen jaſtituted and in vs: * 
Fully ; becauſe he has then aegalred' a lay fee, of which the 
ecclefiaſtival” court ' cabnot depfive him, except for certain 
crimes. Wat/on, Ce 21. Heb. 15. , 

ü any 
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any inferior ordinary ; and the ſame reaſon ſeems to be as 
to the archbiſhop of York. War. c. 21. | 
4. If the patron finds himſelf aggrieved by the ordina- Remedy for the 
ry's refuſal of his clerk ; he may have his remedy by quare Pu mn the 
impedit in the temporal court. | — 
And in ſuch caſe the ordinary muſt ſhew the cauſe of dit. aol 
his refuſal ſpecially and direAly (not only that he is a L 
ſchiſmatic, or heretic, - for- inſtance; but the particular 
ſchiſmatical acts or heretical opinions that he is charged 
withal muſt be ſet forth). For the examination of the 
biſhop doth not finally conclude the plaintiff: and with- 
out ſhewing "ſpecially, the proper court cannot inquire 
and reſolve, whetber the refuſal be juſt or no. And if 
the cauſe of refuſal be ſpiritual, the court ſhall write to 
the metropolitan to certify thereof; or if the cauſe be 
temporal and ſufficient in law (which the temporal court 
ſhall decide) the ſame may be traverſed, and an ifſue 
thereupon joined, and tried by the country. 2 /n/#. 631. 
Co. 58. | | 
Bur in caſe of refuſal. for inſufficiency in learning, it 
was adjudged in parliament, in the caſe of the. biſhop of 
Exeter againſt Hele, to be a good plea on the part of the 
biſhop,, that the preſentee was a perſon not ſufficient or ca- 
poble in learning to have the ſaid church; and there reſolved, 
that he need not ſet forth in what kinds of learning, or to 
what degrees, he was defective. 2 Salt. 539. Gi 807. 
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4 IV. Admiſſion, 
In larget ſenſe, admiſſion is ſometimes uſed to/include 
alſo inſtitution; but more frequently, and properly, ad- TOE” 5 


miſſion is taken to be, when the biſhop upon examination 
doth approve of the preſentee, as a fit perſon to ſerve the 
cure of the church to which he is preſented ; and inſtitu- 
tion is that act by which he doth commit to him the cure 
thereof, Wat c. 15. 0 44 

And we find ſometimes alſo the; practice of inve/tiiure 
by the biſhop, in our eccleſiaſtical records——ipſum'in- 
ſlituit et inveſtivit annulo ſus; which is frequently repeated 
in archbiſhop Peckham's regiſter (and is in uſe to this 
day in the _ dioceſe of St. A/aph), and is mentioned as 
diſtinct from the admiſſion, iuſtitution, and induction. 
Gib/, $08. * | $175 Us 5 1 571 
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J. Inſtitution, ar collation. 


Difference be- . There is no difference between inflitution * colla- 
tween inſtitu- tion, as to the action itſelf, but this; that the biſhop doth 
1 not preſent to ſuch livings as are in his own gift, but im- 
mediately inſtituteth his clerk in much the fame form as 
he or his chancellor inſtitute a clerk preſemed by any other 
patron. And as the biſhop collates to benefices of his own 
gift jure pleno, ſo he doth to thoſe which fall to bim by 
1 | lapſe. Jabnſ. 81. 
2. By Can. 40. To avoid the dete/lable fon of fimony, every 
f.mony. archbiſhop, biſhop, or other perſon having authority to admit, 
2 or collate, to any ſpiritual or | eccleflaflical funclia, 
gnity, or benefice, ſhall before every ſuch admiſſion, infli- 
tution, or collation, miniſſer to every perſon 18 be admitted, in- 
\ Alituted, or collated, the cath again ſimony ( which | is inſerted 
under the title Simony). 
Oaths of alle- 3. By the 1 El. c. 1. & 1 W. c. 8. ſ. 5. Every per 
giance end ſu- tube Mull be pramated or collated to any ſpiritual or" accigſig 
* bene ice, promotion, dignity, office, or muniftry ; before he ſhall 
tale upon him io receive, uſe, exerciſe, ſupply, er accupy the 
ſame, Hall take the oaths of allegiance and fupremacy, before 
fuch perſon as ſball have authority to admit him (which are 
inſerted under the title Daths). 
Oath of cn -:- 4. Allo the perſon to be inſtituted ſhall take the oath of 
nical obedience. canonical obedience in like manner. Clarke, Tit. 91. 
Which oath is as followeth ; ** I A. B. do ſwear, that 
« ] will perform true and canonieal obedience to the 
% biſhop of C. and his ſucceſſors, in all things lawful and 
< honeſt: So help me God.”  Gibſy810, 
Oath of refi- 5. And if it js a vicarage, he ſhall m like manner 
dence. take the oath of perſonal reſidence in the fame. Gurte, 
. Tit. 91. 
| Which i is this; „I A. B. Jo ſwear that I will be re- 
« fident in my vicarage of in the dioceſe of 
* unleſs ] ſhall be otherwiſe diſpenſed withal by my dio- 
* ceſan: So help me God.” Gib $10. 
And by a-conftitution of Oths; without the oath of 
reſidence, the vicar's inſtitution ſhalt be void. Athon. 24. 
Subſcription to ©, By the 13 El. c. 12. requiring affent and ſubſcrip- 
the thirty - nine tion to certain articles therein ſpecified; and contained in 
the book of articles agreed upon in convocation in the 
year 1562, it is enacted, that no perſon ſhail be admitted to 
any benefice with cure, except be ſhall firſt have —— the 
Jerk — in * of 1 alen; Ju 
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« dering of biſhopa, prieſts, and deacons, containeth in it 


Wenefice. 


Fo any benafice with cure] So that ſine-cures, archdea- 
conries, prebends, and the like, lay no obligation on any 
perſon. to ſubſcribe, by this ſtatute. Gig. 808. 

Except he ſhall fir/t have ſubſcribed] And the ordinary is 
not bound to offer the articles to the clerk to be by him 
ſubſcribed, and to require him to do it; but the clerk is 

| himſelf to offer to ſubſcribe them: and in this caſe upon 
the clerk's neglect to ſubſcribe the articles, the church 
remains void, as never full of ſuch clerk, and no ſentence 
of deprivation is neceſſary, by reaſon that he never was 
incumbent, but the admiſſion and inftitution ate void. 
Wat. c. 15. (a) 

In profence of ibe ordinary] Before this ſtatute, inſtitution 
was frequently given (as inductions and inſtalments may 
be ſtill) by proxy; as appears by innumerable inſtances in 
the eccleſiaſtical records. Gi 808. | 

By Can. 36: No perſon ſhell, either by inflitution or Subſcription to 

collation, be admitted to any eccleſiaſtical living; except be ſhall = three ati 
the te theſe three articles following. 2 

(1) “ That the king's majeſty, under God, is the only the common 
« ſupreme governor: of this realm, and of all other his Fuge, — 
« highneſs's dominions and countries, as well in all ſpi- la 
« ritual or eocleſiaſtical things or cauſes, as temporal; 

„and that no foreign prince, perſon, prelate, ſtate, or 
* potentate, hath or ought to have any juriſdiction, 
power, ſuperiority, preheminence or authority, eccle- x 
« ſiaſtical or ſpiritual, within his majeſty's ſaid realms, 
« dominions, and countries,” 
(2) „ That the book of common prayer, and: of or- 
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„nothing contraty to the word of God, and that it may 
« lawfully be uſed, and that he himſelf will uſe the form 
{© in the ſaid book preſcribed in publick prayer, and ad - 
« miniſtration of the ſacraments, and none other.” . - 

{3) ** That he alloweth the book of articles of religion, 
« agreed: upon by the archbiſhops and biſhops. of both 
provinces, and. the whole clergy in the convocation 
* holden at London, in the year of our Lord God one 
* thouſand five hundred and fixty-two; and that he ac- 
„ knowledgeth all and every the articles therein con- 
« tained, being in number nine and thirty, belides the 
* ratification, to be agreeable to the word of God.“ 
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Subſeription of 
the declaration 
of conformity. 


/ 


Hall at or before his admiſſion to be incumbent or have poſſeſſun. 
afere/aid, ſubſcribe the declaration or acknowledgment following, 


Beneite. | 
To theſe three articles whoſoever will ſubſeribe, he hall fo 


the avoiding of all ambiguities ſubſeribe in this order and form 
of words, ſetting down . bath his chriſtian. and ſurname, VIZ. 


IN. N. do williogly and ex animo ſubſcribe to theſe 


„ three articles abovementioned, and to all things that 
& are contained in them.” And if any biſhop ſhall admit 
any as is aforeſaid, except he firſt have ſubſcribed in manner 
and ferm aforeſaid, he fhall be ſuſpended from giuing of orders 
and licences to preach for the ſpace of twelve months. 

Which penalty ſeemeth not adequate to the offence ; 
for this is puniſhing of others, rather than the biſhop, for 
the biſhop's default. | 

8. By the 13 & 14 C. 2. c. 4. Every dean, canon, and 
prebendery of every cathedral or collegiate church; and every 
parſon, - vicar, curate, lecturer, and every other perſon in hoy 
orders; who ſpall be incumbent or have poſſeſſion of any deanry, 
canenry,” prebend, parſonage, vicarage, or any other recleſſaſ- 
tical dignity or promation, or of any curate's place or lecture; 


viz. „I A. B. do declare, that | will conform to the 
„ liturgy of the church of England, as it is now by Jaw 
, eftabliſhed.” 13 & 14 C. 2. c. 4 /. 8. 12. 1, 
4:0. t. 1 
Which ſaid declaration and actnotoledęment ſball br ſub- 


ſcribed before the archbiſhop, biſhop, or ordinary of the dioceſe 


{or before the vicar general, chancellor, or commiſſary 


. reſpectively, 15 C. 2. c. 6. ſ. f.]; on pain that every perſon 


Concerning the 
p*=rſon inft:tut- 


failing in ſuch ſubſeription, Mail loſe and far feit ſuth reſpective 
promotion, and fhall be utterly diſabled and ipſo facto deprived 
thereef ; and the ſame ſhall be void, as if ſuch per ſen ſo failing 
were naturally dead: 17 & 14 C. 2. c. 4. ſ. 10. h 

And aſter ſuch ſubſcr iption' made, every fuch parſon, vicar, 
curate, an lecturer ſhall procure a certificate under the hand 
and ſcal of the reſpettive archbiſhop, biſhop or ordinary of the 


dieceſe (or ſuch their vicar general, chancellor, or commiſſery 


at aforejaid), who ſhall on demand make and deliver the ſumt 


to be read by him publickly in the church afterwards. 13 & 14 
C.2.c.4.1. 11. | ; 

9. If the biſhop admit a clerk as ſufficient, he either 
inftitutes him in perſon, or elſe gives him bis fiat, and 
ſends him to his vicar general, chancellor, or commiſſary, 


to do it for him. Jobnſ. 72. 


80 archbiſhop Sancroft, when he had reſolved agaioſt 
taking the oaths to kipg William ang queen Mary, and 
N 4 therefore 
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therefore. could not in reaſon adminiſter them to others, 
did ſend his clerks 'toy be inſtituted to his collative bene- 
kces, by the vicat general. John /, zz. 

And not only by commition in particular caſes, but 
alſo the general power of granting iaſtitution may be deſe- 
gated by patent to chancel lors or-commilſſaries;- but this 
hath not always been judged convenient. Gibſ. $044(a) - 
During the time that any dioceſe or inferior jutiſdiction 
is viſited, and inhibited by the archbiſhop, the right of 


inſtitution belongeth to him; and when any ſee is vacant, ---- * 


the right belongeth alſo to him, or to ſuch. otber as by: 
compoſition, preſcription, or otherwiſe, is guardiam of the 
ſpirĩtualties. Gibſe o ß. 

If inſtitution be taken from an impropet hand, it may 
be made good by confirmation of the perſon from whom: 
it ought to have been taken. Thus we find, that an in- 
ſtitution which had been given by the biſhop of St. Da- 
vid's, pending his — was confirmed by arch- 
biſhop Whiigift; as alſo another inſtitution, by archbiſhop 
Abbat, which bad been given by the biſhop; pending a 
metropolitical viſitation. :G1b/.. 814. 
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10. It is not of neceſſity, that the examination, ad- da what place, 


miſſion, or inftitutign be made by the ordinary within 
the dioceſe in which the church is; for the juriſdiction of 
the ordinary, as to ſuch matters, is not local, but fol- 
lows the perſon of the ordinary wherever he goes. . at. 


. (6b ot 
go . | But 
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(a) At the convocation in 1640, the contrary was decreed 
canon XI. | | 
(3) The wbole matter of admiſſion, inſtitution, and induc- 
tion, is well explained in the following paſſage of Sir Simon 
Degge's Parſons Counſellor; Part. 1. c. 2. If the ordinary, 
&c, upon the examination of the clerk, find him fit in all 
points, as above in the firſt chapter is directed, then he ad- 
mits him in theſe words, Admitto te habilem; Ac, and there- 
upon the ordinary jaſtitutes bim in theſe words, Inftituo te 
reforem ecclefie, parechialis de C. & habere curam animarum, 
et accipe curam tuam A m. Aud this the biſhop may do 
as well out of his dioceſe as within it, for as to this matter, 
it is not local, but follows the perſon of the . biſhop. whither- 
ſoever he goes. When the biſhop has inſtituted the clerk, the 
ordinary, &c. makes a mandate under ſeal to the archdeacon 
of the place, or to ſuch other clergyman as be pleaſes, to in- 
duct the clerk, and it may be made by the dean and chapter, 
bat not by the patron; for though by the inſtitution the 
Fe M 4 church 
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Bat Dr. Gibſon ſays, this hath not always been un- 


x63 


detſtood to be clear ola we as appears by the many com- 
miſſions which have been granted from time to time, by. 
archbhiſhops to their comprovincial biſhops, to inſtitute 
out of their dioceſe, and in any part of the province, 
Wich commiſſion, he ſays, nevertheleſs, may be un- 
derſtood in this ſenſe, that though the act ſhall be good 
and valid in law when done, yet the doing it without 


leave is irregular. Gibſ., Bog. © ; eb 
Form and wan- 11. The form and manner of the inſtitution. is, that 
ner of inftitu- the clerk kneeleth down before the ordinary, whilſt he 
__ readeth the words of inftitution out of a written inſtru- 
ment, drawn beforehand for this purpoſe, with the ſeal. 
epiſcopal 4ppendant, which the clerk during the ceremony 
is ti hold in his hand. Fobn/. 74. p 
Entry thereof 12. .[nſtitution: being given to à clerk, a diſtin. and 
in the regiſter, particular entry thereof is to be made{in- the publick regi- 
ſter of the ordinary: that is, not only that ſuch a clerk 
received ĩnſtitution on ſuch a day, and in ſuch a year 
but,” if the clerk was preſented, then at. whoſe preſenta- 
tion, and whether in his own Tight, or in 'the right of 
- aricther; and if collated, or preſented by the crown, then 
whether in their own right, or by lapſe. This bath been 
the practice, as far back as any eccleſiaſtical records re- 
main: and it is of great importance that ſuch entries be 
duly made and carefully preſerved ;' both to the clerk, 
whoſe letters of inſtitution may be deſtroyed or loſt; and 
- to the patron, whoſe title may ſuffer in time to come, by 
the want of proper evidence upon whoſe preſentatian.it was 
that inſtitution was given. And it might tend pethaps to 
the better obſetvation hereof, if every clerk, after havin 
paſſed the examination of the ordinary, and thereupon 
obtained his fiat, were ſent to the proper office of, the re- 
giſter for his letters of inſtitution.  Gib/, 813. | 
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church is full againſt all perſons, fave the king, yet he is not 
complete parſon till induction; for by the ioffitation be is ad- 
mitted ad officium to pray and preach, yet he is not entitled 
ad bingfciamm until he be formally inducted; Which may be 
done by che delivery of the nig of the church door, or latch 
of the church gate, or by delivery of a clod or turf and twig 
of the glebe; but the moſt com thon and uſual way is, 40d 
therefore the ſafeſt, by delivery of the bell- to the new 
inſtituded clerk; and the tolling the bell: And the archdeacon, 
111; for the doing of it, 
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And 


And lord Coke ſays; preſentations, admiſſions, and 
inſtitutions, are the life of advowſons: and therefore if 
patrons ſuſpect that the regiſter of the biſhop will be 
negligent in keeping of them, he may have a certiorari to 


be biſbop, to certify them into the chancery, 2 Inſt; 


6. [a 
75 The clerk; being inſtituted, the inſtitution is good, Letters tedimo- 
— any after act: yet the ordinary is wont to make 1 thereof, 
_ teſtimonial- thereof, Vatſi c. 15. | 
4. By the ſeveral ſtamp acts; for every inſtitution that Stamp duty, 
ſhall 1 the ſeal of any archbiſhop or biſhop, chancellor, 
or other ordinary, or any eccleſiaſtical court whatſoever, 
ſhall be paid a treble five ſhillings ſtamp duty. 
And for every collation to; a living of 10l. à year or 
upwards in the-king's books, ſhall» be paid a double forty 
ſhillings ſtamp duty. And the reaſon of this difference is, 
becauſe collation ſtandeth alſo in the place of a- preſenta- 
tion, for which (in caſe of a living of 10], a year or-more 
in the king's books) a like double forty fillings ſtamp. 
duty is required to be paid (a). 
If the collation is to a living under rol. a year in the 
king's books, it ſeemeth that the ſame ſhall be on a treble 
five ſhillings ſtamp. - 
15. It is not material what ſeal the ordinary doth wakS Seal, 
uſe of in that caſe. Mat, c. 15. 
Thus in the caſe of Cort and- the biſhop of St. David's, 
H. 9 Car. the chancellor of St. David's "bad made uſe of 
the biſhop of London's ſeal; and it was adjudged to be 
well enough, becauſe it is the at of the court which 
makes the inſtitution, and the inſtrument is only a teſti- 
monial of that act; and the ſeal. uſed (whatever it be) 
wall be taken to be the ſeal of the perſon 9 for 
that time. Cro. Car. 341. 


[a] In the book itſelf the words are, Pre/ent admiſſions and 
inſtitutions, Ic. and ſo it is quoted by every one: but the ſenſe 
ſeemeth to require (without overſtraining the rules of criticiſm); 
that we ſnould ſoppoſe the word Preſent with a daſh to have been 
writ hort in the original manuſcript for Pre/entations, and {oi 
miſtaken by the printer, Of! hich kind of errors there, are; 
divers others in that author's works, PRONE in thoſe an 
were publiſhed after his death. 
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16. Laſt of all, the ordinary executeth, and delivereth 
to the party inſtituted, a written mandate to the archdea- 
con, or other proper perſon, to induct him. Jehnſ. 74. 
17. By the 31 El. c. 6. F any perſon ſhall for any re. 
ward or other profit, or any promiſe or other aſſurance theref, 
directly or indirecty, (other than for uſual and lawful fer, ) 


admit, inſtitute, inflal, indutl, inveſt, or place any perſon in 


or to any benefice with cure of ſouls, dignity, prebend, or ather 
living eccleſiaſtical, he ſhall forfeit the double value of one year's 
profit thereof, and the ſame ſhall be void as if ſuch perſon were 


naturally dead. ſ. 6. 


EfeR of inſtitu- 
tian or collation, 


By a conſtitution of archbiſhop Langton ; No prelats 
ſhall extort any thing, or ſuffer any thing to be extorted by his 
officials or archdeacons, for inſfitution, er putting into poſſeſſion, 
er for any writing concerning the ſame to be made. Lind. 137, 

And by a conſtitution of archbiſhop Stratford: e 4 
erdain, that for the writing letters of inſlitution or collation, 
no more ſhall be taken than 124. ; but the ordinaries ſhall allow 


fripends to their officers, wherewith they ſhall be contented, 


And for the ſealing of. ſuch letters, or to the marſhals of the 
biſhop's houſe, or porters, nathing ſhall be paid. And if an 
perſon ſhall take any thing contrary to the premiſſes, he ſhall 
reflore double within a month : otherwiſe, if he is a clerk bene- 

d, he ſhall be ſuſpended from his :ffice and benefice ; if be is 
not beneficed, or a lay perſon, he ſhall be interdifted from the 
entrance of the church until he ball make ſati faction as afare- 
(aid, Lind. 222. | 3 

But generally, the eccleſiaſtical fees at this day are re- 
gulated by the practice and cuſtom of every dioceſe, ac- 
cording to a table confirmed by archbiſhop W birgift, and 
as is directed by the 135th canon. 

18, The clerk by. inftitution or collation hath the cure 
of ſouls committed to him, and is. aaſwerable for any 


| negled in this point, John. 74. 


give to the clerk a right ad rem, ſo inftitution or collation 


And as to the temporalties; whereas preſentation doth 


do give him a right in re: and therefore in virtue of col- 
lation as well as of inſtitution, the clerk may enter into 
the glebe, and take the tithes ; though for want of induc- 
tion, he cannot yet grant or ſue for them. Gib/. 813. (a) 

But herein collation and inſtitution differ; that by in- 
ſtitution, the church is full, and plenarty by fix months 
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(a) See 4th. 135. who ſays,” concefio prelati jus pin 
induce. I 
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js pleadable againſt all perſons but the king, and againſt 
the king alſo when he claimeth in the right of a common 


rſon : but by collation the church is not full, nor is 
plenarty by collation pleadable, but the right patron may 
bring his writ and remove the collatee at any time; un- 
Jeſs he be ſuch patron who hath alſo right to collate, for 
2gainſt him plenarty by collation is pleadable, And the 
reaſon why collation doth not make a plenatty is, ' becauſe 
then the biſhop would be judge in his own cauſe, to the 
great prejudice of patrons ; and therefore the biſhop's col- 
lation in this reſpect, is interpreted no more than a tem- 
porary proviſion for celebration of divine ſervice, until the 
patron do preſent, Gib. 813. MWatf. c. 12. (a) 
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19. Inſtitution is properly cognizable in the ecclefiaſe Trial of iaftit- 


tical court; but if after induction a man is ſued there, 


ſuppoſing his inſtitution was void, that ſhall be tried in 
the temporal court, becauſe by the induction the perſon 
hath a freehold in the benefice, which muſt be tried at 


common law, 2 Ko., Abr. 294. | 


20. A church being full by inſtitution, if a ſecond in- Soper-inftite- | 


ſlitution is granted to the ſame church, this is a ſuper- on. 


inſtitution. Concerning which, two things have been 
reſolved; 1. That the ſuper - inſtitution, as ſuch, is pro- 
perly triable in the ſpiritual court. 2. That it is not 
triable there, in caſe induction hath been given upon the 
fiſt inſtitution. Gi. 813. (5) | 

The advantage of a ſuper-inſtitution is, that it enables 
the party who obtains it, to try his title by ejectment, 
without putting bim about to his quare impedit: bur 


many inconveniences following from thence (as, the un- 


certainty to whom tithes ſhall be paid, and the like), /this 
method hath been juſtly diſcouraged. G1b/. 813. 


21. By the 26 H. 8. c. 3. ſ. 2. Every perſen before any Fir froits to be 


oftual or real poſſeſſion or meddling with the profits of bis be. exnpounted "or = 
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(a) Co. Lit. 344. 6. 6 Rep. 29. Green's caſe. 

_ (6) Petty, incumbent of a church in Cornwall, travelled 
into Achaia and other parts of Greece; and it not being 
known whether he was alive or dead, Glanville was preſented, 
inſtituted, and ioducted, and Petty libelled againſt bim in the 
eccleſiaſtical court to try the ſuper-inſtitution ; and: Noy moved 
ſor a Pf@hibition, for fince the induction, the eccleſiaſtical 
court cannot try the ſuper-inſtitution ; and Glanville being 
then in his firſt fruits, che prohibition was granted. Lit. Rep. 
140. Sec allo 2 Lev. 125, ths 
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| of « 
nefice, Mall pay or compound for the firft fruits to the king's uſe, 4 

at reaſonable days, and upon good ſur tlie. | | on 

| dat 

VI. Induction. oo 

Mandate of in- 1. Aſter inſtitution given, the ordinary iſſues a man- mw 
auction. date for induction, directed to the perſon who hath power — 


to induct. And this perſon, of common right, is the arch- 

deacon. But by preſcription or compoſition, others as well 

as archdeacons may make inductions; for by preſcription' 

the dean and chapter of Litchfield do make induction, 

and ſo do the dean and chapter of St. Paul's. Watf, 
C. 15. 

85 if a church is exempt from archidiaconal juriſdie- 
tion (as many churches are), then the mandate is to be 
directed to the chancellor or commiſſary; and if it be a 
peculiar, then to the dean or judge within ſuch peculizr, 
And when an archbiſhop. collates by lapſe, or when a ſee 
is vacant, the mandate goes, not to the officer” of the 
archbiſhop, but of the biſhop. Git. 815. 

If a biſhop dies, or is removed, after inſtitution given, 
and whilſt a mandate of induction is either not iſſued, or 
not executed; the clerk may repair to the archbiſhop for 
a mandate of induction. This is, becauſe the authority: 
of the biſhop is determined, and that authority devolved 
to the archbiſhop, as guardian of the ſpiritualties- ſede 
vacante. And the ſame rule takes place, if the biſhop 
is viſited, and his juriſdiction ſuſpended, aſter inſtitution. 
and before induction. And though ſuch mandate is not 
executed before a new biſhop'is confirmed (who then hath 
authority to grant it), but is executed after; it ſhall not 
be void (becauſe: it is the act of one who hath authority 
throughout his province), but only voidable at moſt ; as 
was determined in the exchequer chamber, MH. 29 C. 2. 
in-the-caſe- of Robinſon and Wolley; a contrary judgment, 
which had been given in the court of king's bench (v. 
- it 52 void), being at the ſame time reverſed, Gil/. 

15. (a 

5 ſeemeth not clear from the words of the ſeveral ſtamp 
acts, whether the ordinary's mandate for induction ſhall be 
on a treble 5s. or on a 5s. ſtamp; the words are, Every 
licence that ſhall paſs the ſeal of any biſhop, chancellor, 
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or other ordinary—ſhall be on a treble 5s. ſtamp : Every 


obligatory infirument, pracuration, or eiber natarial att— 


on a 58. ſtamp. 


The archdeacon, or other perſon to whom the man- | 


date is directed, either maketh the induction in perſon, 
or directeth his precept unto others to do it. G,. 815. 


2. And the induction is to be made according to the Manner of in- 
tenor and language of the mandate; by veſting. the in- ion. 


cumbent with full poſſeſſion of all the profits belonging 
to the church. Accordingly the induRtor uſually takes 
the cleck by the hand, and Jays it upon the key, or upon 
the ring of the church door, or if the key cannot be had, 


and there is no ring on the door, or if the church be ruin- 


ated, then on any part of the wall of the church or 
church» yard, and faith to this effect: By virtue of 
« this mandate, I do induct you into the real, actual, 
« and corporal poſſeſſion of this church of C. with all 
« the rights, profits, and appurtenances thereto be- 
« longing.” After which, the inductor opens the door, 
and puts the perſon inducted into the church; who uſually 
tolls a bell, to make his induction public and known to 
the pariſhioners... Which being done, the clergyman 
who inducted indorſcth a certificate of bis induction on 
the archdeacon's mandate, and they who were preſent 
do teſtify the ſame under their hands. Jobaſ. 77. Has. 
c. 15. 

If tbe induQor, or perſon to be inducted, be kept out 
of the church or parſonage houſe by laymen, the writ de 
vi laica removendea lies for the clerk, which is directed out 
of chancery, to the ſheriff of the county, to remove the 
force, and (if need be) to arreſt and impriſon the perſons 
who-make reſiſtance. Fohnſ. 75. 

If any other clergyman, preſented by the- ſame patron 


with the perſon to be inducted, doth keep poſſeſſion; them 


2 ſpaliation- is grantable out of the ſpiritual court; where= 
by the profits ſhall be ſequeſtred, till the right be deter- 


mined, Jabaſ. 75. 


But donatives are given and fully poſſeſſed, by the angle 


donation of the patron in writing; without preſentation, 


inſtitution, or induction. Gib/. 819. L 


So if the king doth grant one of his free chapels, the 
grantee ſhalt be put in poſſeſfion by the ſheriff af the 
county, and not by the ordinary of the place. Matſ. c. 15. 

And in ſome places, a prebendary ſhall have poſſeſſion 
without, induction; as at Weſtminſter, where: the king 
makes collation by his. letters. patents, and: — 

13 | 
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the party enters upon the prebend without other induc« 
tion, and it is good. And in ſome places the biſhop 
makes the induction, in ſome places others make it; and 
the uſage generally ſhall hold place. Waif. c. 15. 

But the poſſeſſion of fine-cures, muſt be obtained by 
the ſame methods, by which the poſſeſſion of other rec 


_ tories and vicarages is obtained; namely, by preſentation, 


inſtitution, and induction. Gi. 818. 

3. By a conſtitution of archbiſhop Stratford, it is or- 
dained, that for the writing letters of inflitution or collation, 
and commiſſions to induct, or certificates of induction, no mare 
Hall be taken than 12d. Lind. 222. 

Which ſum was conſiderable in thoſe days, being 


nearly equal to 20s, now. 


But (as was ſaid before of inſtitution) theſe fees are ge. 


nerally regulated, according to the cuſtom of the reſpeQive 


places. 

But as to the expences of the induction itſelf, it is 
directed more at large by a conſtitution of the ſame arch- 
biſhop as followeth : Ve do decree, that they who are bound 
by the mandate of their ſuperior to induct clerks admitted to + 
clefiaflical benefices ſhall be content with moderate expences for 

induction to be made; that is to ſay, if the archdeacon in- 
duc, he ſhall be ſatisfied with 40d; if his official, he ſhall be 


_ contented with 2.5; fer all and every the expences of themſelves 


and their ſervants for their diet: reſerving neverthel:ſs tothe 
perſon inducted his option, whether he will pay this precura- 
tion to the inductor and his attendants in ſuch ſum of money, 
or in other neceſſaries. And if more than this ſhall be taken by 
the inductors by reaſon of the premiſſes, or if they ſhall take any 
more for making the induction by themſelves in their. own. per- 
fons, or if they ſhall delay by artificial pretences to make and di- 
liver to the clerks inducted letters certificatory of their inductiin; 
they who ſtall be unduly culpable in this behalf, Mall be ſuſpend- 
ed from their office and entrance into the church, until they Mall 
mate refittution. Lindw. 140. en 

That they who are bound] By this it appears, that it is 
not in the archdeacon's power to induct or not induct, 
after he hath received the mandate from his fuperior ; be- 
cauſe he is bound to obey his mandates, and ſo this im- 
porteth a neceſſity. Lindw. 140. 

By the mandate] For neither the archdeacon nor any 
other ought to induct any perſon into a church, without 
a mandate from the perſon inftituting. Zindw. 140+ 

Of their ſuperior} As, of the archbiſhop, or any other, 
to-whom by right or cuftom inſtitution beloogeth, Lind. 


" Fer 
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nr ſuch induction to be made) That is, for the expences 
concerning the induction. Lind. 140. | 1 

If the archdeacon induc?] For it is his office (faith Lind · 
wood) to induct perſons admitted to ecclefiaſtical bene- 


fices into corporal poſſeſſion of the ſaid benefices, Lind. 


0. _ \ 
5 ſhall be ſatisfied with 40 d.] Which ſum in thoſe days 
was ſufficient (Lindwood fays) for four perſons and as 
many borſes, together with one ſumpter horſe. Lind. 140. 
If his Mial] So that it is not required in the induction, 
that the archdeacon perform this act in his on perſon, 
but he may execute it by another. Lind. 140. | 
He ball be contented with 2 5.) Namely, for two or three 
horſes at the moſt, Lind. 140. | 
Fur their diet] To wit, victuals for themſelves,” and 
provender for their horſes, for one day and night. Lind. 
nl 


143. | a 
- eruing nevertheleſs to the perſon inducted his option] 
Which at this day (Dr. Gibſon ſaith) the perfon inducted 
hath loſt by cuſtom. Gi. 814. | 
Whether he will pay this procuration = pw ſum of money] 
Namely, of 40d. when he is inducted by the archdea- 


con, or 28. when he is inducted by bis official. But 


what if he be inducted (faith Lindwood] by any other 
man by the archdeacon or his official, but by the arch- 
deacon's mandate; whether then may the archdeacon take 
any thing for ſuch induction? I think not. (he ſays); 
but ſuch inductor ſhall have from the induced his neceſ- 
ſary expences ſuitable to his degree, under the like 'mode- 
ration as-is appointed. for the archdeacon or: his official. 
Lind. 140. | 1211195 en | 

If more than this ſhall be taken by the inductori by reaſon of 
the premiſes] But whether may the archdeacons, beſides 
the expences for their diet (as the conſtitution expreſſeth 
it) take any thing of the perſon inducted in the name 
of fees. to be paid to himſelf and his officers (as perhaps 
where it hath been the cuſtom to pay ſomething: certain 
upon ſuch account) without incurring the penalty of 
this conſtitution ? It ſeemeth (faith Lind wood) that they 
may, to wit, for their perſonal labour, and other neceſ- 
ſary expences, excluſiye of their diet as aforeſaid ; that 
is to ſay, without incurring the penalty hereby inflicted: 
for the conſtitution doth not prohibit them expteſsly, and 
penal laws are to be taken ſtrictly. But they may be other- 
wiſe puniſhed as fimoniſts, Lind. 141. | 
Letters certificatory] Whereby according to their man- 


date the inductors do certify whether they have actually 
3 inducted 
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inducted the clerk inſtituted or not: and theſe letters cer. 
tificatory in common ſpecch are called letters of induction, 
Eee We AV 
They. who ſhall be unduly culpable] That is, without reaſon. 
able c auſe, or juſt impediment. Liad. 144. L 
Lad of indve= 4. After inſtitution, the clerk is not compleat incum 
— bent till after induction; or, as the canon Jaw: calls, it, 
corporal poſſeſon (a2) For by this it is, that he becomes 
ſeiſed of the temporalties of the church; fo as to have 
power to grant ihiem, or ſue for them; by this, be is un- 
exceptionably entitleũ to plead (as occaſion ſhall require} 
that he is parſon. imparſonee; and by this al ſo the church 
is full, not only againſt a common per ſon (ſor ſo it is by 
inſtitution) but alſo againſt the king; and by conſequence, 
it is completely full; and the clerk is complete incumbent 
or poſſeſſor. On Which aceount it is compared, in the 
books of common law, to livery and ſeiſin; by which 
poſſeſſion is given to temporal eſtates. And what induc- 
tion wotketh in parochial. cures, is effected by inſtalment 
into dignities, prebends, and the like, in cathedral and 
tollegiate churches. Gib. 8 16. ()))) 
| Indudtion of . Induction is an act of a temporal nature. So. the 
temporal cogni- bogks of common law every where-declare (notwithſtand- 
ing it is an act of ſpiritual perſons about a ſpiritual mat- 
ter) becauſe it inſtates the incumbent in full poſſeſſion of 
the temporalties, as theſe are oppoſed to the ſpiritual office 
ot function. Upon which account it is cogniſable only in 
the temporal courts. -. Grb/. 815. (c) | 
And upon the like ground it is held, that the archdea- 
con, if he reſuſe or delay to induct, is not only puniſhable 


by ſpiritual cenſures, but is alſo liable to an action on be 


caſe in the temporal court. II. EE | 

In the archbiſhop's regiſtry, mention is made of appeal 

to the archbiſhop, where the perſon who had been infti- 

tured was denied induction, or the mandate of induction; 

| and liberty given, in other inſtances, to perſons who pre · 
| , tended an intereſt, to ſhew cauſe why induction ought 

| to be granted, after inftitution given, 4; 01 


- 
— 


= (Nor does the-avoidance of a former benefice take place; 
= ſo that a lapſe ſhall acerue to the ordinary till iaduRtion to the 
* | ſecond. 3 Bur. 1510. "OP | S 
-+ (8) Pe. 528. Dy. 221. b. 2 Roll. Rep. 451. Plowden 
ſays, inſtallation is to be done to the prebendary by the dean 
and chapter; and induction to the parſon or vicar by the 


archdeacon. 16. 


(e) Heb. 15. Lev. 125, = VII. Re- 
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1. By the 13 & 14 G 2. C. 4+ Every perſon who Ga. To read the 


be preſented or collated or put into any eccleſiaſtical benefice or 


common prayer, 
and declare aſy 


promotion, Hall in the church, chapel, or place of publick or- tear thereunto. 


ſhip. belonging: to his ſaid benefice or promotion, within two 
months n- at after that he ſhall be in the actual poſſeſſion of the 


ſaid eccleſiaſtical benefice or promotion, upon ſome Lord's day, 


openly, publickly and ſolemnly, read the morning and evening 
prayers, appointed to be read by and according to the book of 
common prayer, at the times thereby appointed or to be appoigyed ; 
and after ſuch reading thereof, ſhall openly and publicly, before 
the congregation there aſſembled, declare his unſeigned aſſent and 
conſent to the uſe of all things therein contained and preſcribed, 
in theſe words, and no other: | A. B. do here declare 
« my unfeigned aſſent and conſent to all and every thing 
« contained and preſcribed in and by the book, intituled, 
« The book of common prayer and adminiſtration of the 
« ſacraments, and other rights and ceremonies of the 
« church, according to the uſe of the church of England; 
« together with the pſalter or pſalms of David, pointed as 
« they are to be ſung or ſaid in churches ; and the form or 
« manner of making, ordaining, and conſecrating of bi- 
« ſhops, prieſts, and deacons.” 

And every ſuch perſon who ſhall (without ſome lawſul impe- 
diment to be allowed and approved by the ordinary of the place ) 


neglict or 72 e to ds the ſame within the time aforeſaid (or in 


the caſe of ſuch impediment, within one month after ſuch impe- 
siment removed), ſhall ipſo facto be deprived of all his ſaid ec- 


clefraftical benefi.es and promotions; and from tbence forth it 


Hall be lawful for all patrons and donors of all and ſingular the 
ſaid eecl:fraftica! benefices and promotions, according to their re- 


ſpecbius rights and titles, to preſent or collate to the ſame, 
at though the per ſan or perſons ſo offending or neglecting were 


dad. l. 6, 


2. By the 13 Eliz. c. 12. Every perſon admitted to any To read the 


benefice with cure, ſhall publickly read the articles of religion thiny- 


ticles, 


therein mentioned, agreed upon in convocation in the year 1562, 


feigned aſſent to the ſame: and every perſm admitted io a benefice 
with cure, except that within two months after his induction he 
do publictiy read the ſaid articles, in the ſame church whereof be 
ſhall haue cure, in the time of common prayer there, with decla- 


ration of his unfeigned aſſent thereunto ; ſhall be upon every ſuch 


default ipſo facto immediately deprived, —— Provided, that no 


nine af- 
with _ 
/ p . claration of 

in the pariſh church of that benefice, with declaration of his un- 8 
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title to confer or preſent by lapſe, ſhall accrue upon any depriva- 


tion ipſo facto, but after fix months after notice of ſuch depri. 
vation given by the ordinary to the patron. ſ. 3.8. 

Admitted to any benefice with cure) This is meant of ſich 
benefices as have parochial churches belonging to them; 
and extends not to dignities or prebends in cathedral and 
collegiate churches. And therefore where the caſe was 
about reading the articles, and it was not alleged in the 
declaration that the benefice was a benefice with cure, it 
was held to be ill. 1 And. 62. 

The articles of religion therein mentioned] The words in the 
foregoing part of the act are all the articles of religion which 
cern the confeſſion of the true chriſtian faith and the dbe- 
trine of the ſacraments, compriſed in a book, intituled, Articles 
whereupon it was agreed by the archbiſheps and biſhops of toth 
provinces, and the whole clergy in convecation in the year 1562 : 
and as there may be ſome doubt whether this clauſe in 
fe 3. referring to the ſaid articles, means all the 39 articles 
ſo agreed upon in convocation, or only thoſe of them 


which concern the confeſſion of the true faith and doc- 


trine of the ſacraments, it hath been thought adviſeable to 
read the whole number, with declaration of aſſent to the 
fame. 

Except that within two months after his induction] Com- 
puting twenty eight days to the month: for in the caſe of 
Broum and Spence, where the induction was Sep. 15, and 
the articles were read Nov. 15, this was adjudged inſuf- 
ficient. 1 Lev. 101. (a) | 

But by the ſtatute of the 23 G. 2. c. 28. Whereas it hath 
happened, and may happen, through ſickneſs or other law- 


- ful impediment, that divers perſons have been and may be 


hindered from reading the ſaid articles and making the 
faid declaration, within the two months; and yer ſuch 
perſon, after ſuch ſickneſs, or other lawful impediment 
removed, hath read or may read the ſaid articles, and hath 


_—— 


FE. 
* * _— 


(a) This computation of twenty-eight days to the month, 
differs from the computation of the fix months during which 
the pawon is to preſent, which are accounted to be 182 days, 
or dimidium anni, 2 luft. 360. 6 Rep. 61. 3. But in the 
caſe in Levinz, the reading of the articles could not be ſaid to 
be avithix the to months, even if the months were reckoned 
according to the calendar. For where the computation is to be 
made from or after an act done, the day of doing the act is to 
be included. Doug. Rep. 464, 1 Rh. 280. 


Benefice, 

made or ſhall make the ſaid declaration; and it is reaſon- 
able that ſuch perſons ſhould be deemed to have complied 
with the true intent and meaning of the ſaid act: it is 
therefore enacted, that every perſon who hath read or ſhall 
read the ſaid articles, and hath made or ſhall make the 
faid declaration, at the ſame time that he did read or ſhall 
read the morning and evening prayer and declare his un- 
f:igned aſſent and conſent thereunto according to the ſta- 
tute of the 13 & 14 C. 2. c. 4. ſhall be and is hereby de- 
clared and adjudged to have complied with the true intent 
and meaning of the ſaid act of the 13 Eliz. although the 
ſame were not or may not be read within the ſpace of two 
months after ſuch perſon's induction into any benefice 
with cure; and every ſuch perſon ſhall be freed and dif. 
charged from any deprivation or other forfeiture by virtue 
of the ſaid act. 

In the ſame church wheresf be hall have cure] In the afore- 
ſaid caſe of Brown and Spence, where the keys of the church 
could not be had, and fo divine ſervice was performed in 
the church porch, and the articles read there; this was 
held to be a ſufficient reading, as Keble reports it: But by 
Levinz, what the court there held to be good was, the 
reading of them in the porch of a chapel of eaſe within 
the pariſh. 1 Lev. 101. 

In the time of common prayer there] And therefore not to 
be put off till divine ſervice or common prayer is ended, 


os 117. | 
Vith declaration of his unf-igned aſſent thereunts) In the 


caſe of Smyth and Clerk, the jury found, that the incum- 
bent (who was ſued in the ſpiritual court in order to depri- 
vation for not giving aſſent to the articles) did read the 
articles, and then ſaid, “ I give my conſent unto them, 
* ſo far forth as they agree with the word of God:“ and 
it was adjudged, that this was not ſuch an unſeigned aſſent 
as the ſtatute intendeth; but that the aſſent ought to be 
abſolute and without condition, For (as lord Coke faith) 
the act was made for the avoiding diverſity of opinions; 
and by this addition the party might, dy his own private 
opinion, take ſome of them to be againſt the word of God: 
and by this means diverſity of opinions ſhould not be 
avoided, and the act hereby made of none effect. Gig. 
$17. 4 nfl. 324. CE SE II TIER 

Shall be upon every ſuch default] But in a ſuit for tithes, - 


or the, like, though the pariſhioner may plead; that the 


parſon did not read the thirty-nine articles, ytt the law 


4 N 2--. preſumes. 
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preſumes the affirmative, and (in that caſe) the negative 
muſt be proved. Gib/. 817. (a) 
Ipſo facto immediately deprived] So as the church is pre- 
ſently void, without any declaratory ſentence; for avoid- 
ance by act of parliament needeth not any ſentence decla- 
ratory, and if it did, the ſtatute ſhould be defrauded at the 
ordinary's pleaſure if he would not deprive. And this is 
the received interpretation of the ſtatute; although the 
/ contrary ſeems to be ſuppoſed in the caſe of Bacon and 
the biſhop of Carliſſe (which was but fx years after\mak- 
ing of the act) as it is reported by Dyer; inaſmuch ag 
the notice given by the biſhop is there declared inſuf- 
ficient, for this among other reaſons, that he did not 
notify that he had deprived the clerk by ſuch ſentence, 
on 817. 4 Inf. 324. 28 
But after fix months after notice of ſuch deprivation given by 
the ordinary to the patren] In the aforeſaid caſe of Bacon and 
the biſhop of Carliſle, a queſtion aroſe concerning the 
manner of giving notice. The biſhop of Carliſle had fig- 
nified in an inftrument under ſeal, that Bacon had not 
ſubſcribed to the articles, according to the ſtatute ; which 
inſtrument, the jury found, was publickly read in the 
church by the curate of the place, and afterwards affixed 
by the apparitor to the parſonage houſe, But this notice 
was declared inſufficient, not only becauſe no mention 
was made therein either of the patron, or of the depriva- 
tion by declaratory ſentence; but chiefly becauſe the no- 
tice ought to have been given to the pation immediately, 
And accordingly, lord Coke lays down two qualifications 
of the notice mentioned in this act: 1. It ought to be 
given by a perſon certain, that is, the ordinary; for if 
any other, of his own head, giveth notice to the patron, it q 
is not material. 2. The notice ought to be certain and 
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particular; and therefore it is not ſufficient for the ordi- 8 

nary in ſuch caſe, to give notice that the preſentee had not 4 

read the articles and ſubſcribed, generally ; but he ought 1 

particularly to inform the patron that he had not ſo done, 6 

for which default he is deprived, and that thereupon it 9 

| belongeth to the patron to preſent. G 818. 6 Co. 29. q 

D claration of 3. By the 13 & 14 C. 2. c. 4. He ſhall publickly and 
— openly read the ordinary's certificate of his having ſubſcribed the 

, declaration of conformity to the liturgy of the church of England - 

church, 


— - 


() For it is not to be ſuppoſed that a man would rather loſe 
his beneſice than read the * 1 Rall. Rep. 83. 


| Beneſice. 181 
as it is now by law eflabliſhed, together with the ſame declara- 
tion or acknowledgment, upon ſome Lord's day within three 1 
months next after ſuch ſubſcription, in his pariſh church where | 
be is to officiate, in the preſence of the congregation there aſſem- . : 
bled, in the time of divine ſervice ; upen pain that every per ſon |: 
failing therein without ſome lawful impediment to be allowed | 
and approved by the ordinary of the place, 23 G. 2. c. 28. F 
ſhall leſe ſuch par ſonage, vicarage, or benefice, curate's place, 
or lefturer's place reſpettively ; and ſhall be utterly diſabled, and \ 
ipſo facto deprived of the ſame; and the ſaid parſonage, vi- 
carage, er binefice, curate's place, or lecturer's place ſhall be ] 
void, as if he was naturally dead. ſ. 11. © | 

A doubt hath been raiſed, whether the defign of the act 
was, that the clerk ſhould only read the biſhip's certiſi- 
cate to the congregation, in teſtimony of his having ſub- 
ſcribed the declaration before him; or whether, after 
dee, read the certificate, he ſhould not alſo make the 
ſame declaration again in form, before the congregation ; 
which point hath never been judicially determined ; but 
the latter opinion is not only more ſaſe, but hath alſo been 
thought more agreeable to the tenor of the act, than the 
bare reading of the certificate. GH. 817. 

4. If a parſon or vicar claimeth tithes in right of the To keep s me- 
church or benefice whereof he is incumbent; he is in weraadum of the 
ſtrianeſs bound to prove his inſtitution, induction, and 
all things elſe required by Jaw to qualify him to be in- 
cumbent of that church to which the tithes belong. But 
if he hath been for ſeveral years in poſſeſſion, he is not or- 
dinarily put to prove theſe matters, unleſs the defendant 
in his defence ſheweth ſome reaſons why theſe things 
ought to be proved and made out. But the law doth not 
determine, how many years the plaintiff ought to be in 
the poſſeſſion of his benefice, to excuſe him from bein 
put to the proof of theſe things; but that ſeems to be iel 
to the diſcretion of the judge Who tries the cauſe: though 
it ſeemeth that a ſmall number of years, as three or four 
quiet poſſeſſion, may be ſufficient, Bohun of Tithes, 433. 

And in the caſe of J/o2dceck and Smith, T. 1718; it was 
declared by the whole court of exchequer, that although 
at law they hold a parſon or vicar to the proof of his ad- 
miſſion, inſtitution, and induction, and reading the arti- 
cles; yet they never do it in equity. Bunb. 25. 

In the caſe of Powel and M:/bank, M. 13 G. 3. on 
an action for money had and received to the plaiutift's 
uſe, the defendant pleaded the general iſſue, and the cauſe 
came on to be tried before De.Grey chief juſtice, at the 
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ſittings after Eaſter term. A verdict was given for the 
plaintiff, on the following caſe. The plaintiff in 1770, 
was nominated and appointed to the donative of Cheſſer l. 
Street in the dioceſe of Durbam, with cure of fouls, He 
Was then in prieft's orders, and had ſubſcribed the thirty. 
nine articles, and the three articles in the 36th canon, at 
the time of his ordination : but did not prove at the trial 
of the cauſe (though required ſo to do), that he ſubſcrib- 
ed the articles before the biſhop of Durham as ordinary of 
the dioceſe ; nor that he had publickly read the ſame in 
the church of Chefter le Street aforeſaid, with declaration of 
his aſſent to the ſame; nor that be had ſubſcribed the de- 
claration in the ſtatute of 13 & 14 C. 2. ſince his nomi- 
nation to the donative; nor that he had a licence from 
the biſhop to preach in the ſaid church of Cheſter le Streit. 
The queſtion was, Whether he was in a ſituation to 
maintain this action? The caſe was argued in two ſeveral 
terms; after which the lord chief juſtice delivered the 
g of himſelf, Gould, Black/tone, and Nares juſtices. 
here have been two queſtions made upon this caſe: 
irſt, Whether an incumbent of a donative with cure is 
obliged to conform to the ſtatutes of Elizabeth and Charles 
the ſecond? Secondly, Whether in this action, it was 
neceſſary for him to give evidence that he had performed 
the ſeveral requiſites contained in theſe ſtatutes? As our 
pinion is founded upon the ſecond queſtion, it is not ne- 
ceſlary, nor do, ue give any judicial determination upon 
the former. But we ſtrongly incline to think, that do- 
natives, with cure of ſouls, are within all the reaſons, 
eligious as well as political, _ which thoſe acts are 
ounded, As to the ſecond queſtion, We are all of opi- 
nion, that in the preſent caſe, as no evidence was given 
y the defendant to raiſe a doubt, whether the plaintiff 
ad ſubſcribed ; it was not incumbent on him to give 
evidence of his having actually done ſo. The. preſump- 
tion always is, that every man conforms to the law; and 
that preſumption ſhall ſtand, till ſomething appears to 
ake it, Nor is the defendant hereby put upon proving 
2 direct negative. It is a negative qualified with circum- 
ances. Some of theſe ceremonies are to be performed, 
publickly, within a limited time; regiſters are kept of 
others. And if evidence had been given, that a- perſon 
regularly attended the church, and heard nothing of 
his matter; or if a ſearch had been made in the biſhop's 
ter, and nothing had been found therein, this would 
hy deſtroyed the preſumption, and put the plaintiff of 
| EET IRS 2 SS 4 pio 
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proof of his having performed thoſe requiſites. And he 
mentioned Dr. Sherard's caſe, before Mr. juſtice Wilmot, 
at Sarum aſſizes, about ten years before; where a pre- 


bendary brought an ejectment tor a houſe belonging to his 


prebend, and was required to ſhew that he had performed 
the tequiſites neceſſary by law to make him prebendary ; 
the judge held, that it ought to be preſumed he had per- 
formed them, till ſomething appears to the contrary. 
Blackft. Rep. 851. ' - 

In order that the clerk may be prepared to make proof 
of theſe matters, when called upon, it may be convenient 
that he have ſome intelligent perſons, whom he may truſt, 
preſent, when he is inducted ; and (if it may be) the ſame 
perſons preſent at ſuch time when he ſhall perform the 
other matters required by the law to be performed in his 
pariſh church; and to the end that they may be able to 
teſtify, that all things are done as they ought to be, the 
clergyman may defire them to read with him, or to ob- 
ſerve as he. reads the morning and evening prayer, and 
alſo the thirty- nine articles; and he ought alſo to give 
them a copy af his certificate under the hand and ſeal of 
the biſhop, and of the declarations which he is to read; 
far otherwiſe, if their teſtimony be wanted, it will be hard 
for them to depoſe, that he read a true copy thereof, and 
that all things were done according to law. And it is alſo 
adviſeable, that he make a writing to be ſubſcribed by his 
witneſſes, after this or the like form: 11 0 

He whoſe names are underwritten, do hereby certify and 
declare, that A. B. rector of C, within the dioceſe of D. in 
| the county of E. was in the preſence of us inducted into his church 

C. afereſaid, by F. G. rectar of H. on the day of 
in this preſent year, by virtue of certain letters of in- 
duction made under the band and ſeal of |. K. archdeacen of L. 
within the dioceſe aforeſaid for that purpoſe directed To all 
and every, &c. And alſo that the aforeſaid A. B. on the 
day 0 in the year afor. ſaid, being the Lord's 
day, did read in his pariſh church aforeſaid, openiy, publickly, 
and ſolemnly, the morning and evening prayers appointed to be 
read by and according ta the book intituled, ** The book of 
common prayer, and adminiſtration of the ſacraments, 
« and other rites and ceremonies of the church, accord- 
ing to the uſege of the church of England, together 
* with the pſalter or pſalmg of David, pointed as they are 
** to be ſung or ſaid in churches, and the form or man- 
„ner of making, ordaining, and conſecrating of biſhops, 
6 prieſts, and deacons,” at the time thereby appointed ;\ and 
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after ſuch reading thereof, did openly and publickly before the 
cengregation there aſſembled, declare his unfeigned aſſent and 


conſent to the uſe of all things therein contained and preſcribed, . 
in theſe words following, I A. B. do here declare my 

«+ unfeigned aſſent and conſent to all and every thing the 
«© contained and preſcribed in and by the book intituled, be) 
«© The book of common prayer and adminiftiation of the the 
« facraments, and other rites and ceremonies of the par 


« church, according to the uſe of the church of England; 
„together with the pſalter or pſalms of David, pointed as 


„ they are to be ſung or ſaid in churches; and the form * 
« or manner of making, ordaining, and conſecrating of 
« biſhops, prieſts, and deacons;” Alſo' that he did pub. of 
lickly and openly on the day and in the year aforeſaid [if it is — 
; done on the ſame day ; but if it is done on any other day, — 
then the ſame muſt be ſet forth accordingly, or it may be yea 
certified ſeparately in a ſeparate certificate] in the rariſb dec 
church aforeſaid, in the preſence of the congregation there o/Jem- niv 
bled, in the time of divine ſervice, read a certificate under the fro 
hand and ſeal of the right reverend father in God R. lord bi- the 
ſhop / C. For as the caſe ſhall be] in theſe words following law 
[inſerting ine very words of the certificate] and immedi. wr 
ately after the reading theresf, at the ſame time, and in the — 
fame place, the congregation aforeſaid being then and there I 
preſent, did read the declaration or act notuleadę ment contained N 
in the ſaid certificate, to wit, ** 1 A. B. do declare, that [ of 
© will conform to the liturgy of the church of England. lor. 
«+ as it is now by law eſtabliſhed.” And laſtly, that he ma 
did on the day and in the year aforeſaid, read the articles of 99 
religien, commonly called the thirty- nine articles, agretd upon ov 
in convocation in the year of our Lord one thouſand five hundred * | 
fixty and two, in the pariſh church aforeſaid, in the time of Li 
common prayer there, and did declare his unfeigned aſſent ot 
tbereunto. And theſe things we Roms to teſtify upon our oa 
» oaths, if at any time we ſhall be lawfully thereunts required, fort 
In witneſs whereef, we have hereunto ſet our hands, this —— cha 
| day of in the year of our Lord he | 
Tot-kealſoite 5. Finally, he ſhall within fix months after his admiſſion, vere 
3 the ſeſ- take the oaths of allegiance, ſupremacy, and abjuration, in take 
| one of the courts at Weſtminſter, or at the general quarter- cler 
| ſeſſions of the peace; on pain of being incapacitated to hold 0 
| the beneſice, and of being diſabled to ſue in any action, or a 1 
| to be guardian or executor, or adminiſtrator, or capable felo 
of any legacy or deed of gift, or to bear any office, or to — 
vote at any election for members of parliament, and of the 
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1. THE privilege of clergy took its root from a con- Benefit ef clergy 


fitution of the pope, that no man ſhould accuſe __ common 


the prieſts of holy church before a ſecular judge ; which, 
being contrary to the crown and dignity of the king and 
the common law, bound not here, till it was confirmed by 


parliament. 2 1nft, 636. (a) 


' 


2, Concerning 


— 


(a) I. 2. 1. 8. 2. 1. 10. 2. 1. 17. 2. 2. 2. The firlt 
of the ſe epiſtles is attributed by ſome to Alexander 3. who was 
conſecrated in 1159; by others to Lucius 3. Who filled the 
ſee of Rome in 1181. The ſecond and third authorities 
are taken from epiſtles of Celeſtinus 3. who flouriſhed ten 
years aſter Lucius, But the fourth authority is ſaid to be 2 
decree of the council of Paris, which was holden under Euge- 
nius 2, in the beginning of the ninth century. It appears 
from a paſſage of Bracton, cited in 2 If. 633. as alſo from 
the ſtatute Pep. i. c. 2. that the clergy reer the ſame 
law here at a very early period. Lindwood (de Foro Compe- 
tenti, p. 93.) ſays, ** a clerk cannot be ſaid to be convicted 
before a le judge, ſo at leaſt as to be condemned by ſuch a 
conviction.” And the conſtitution of Boniface, of which he 
there treats, excommunicates thoſe who detain clerks againſt 
the requiſition of the ordinary. This prelate was N 
of Canterbury, and publiſhed conſtitutions in 1260, which 
lord Coke reprobates as uſurping and incroaching. upon 
many matters which belonged to the common law. 2 af. 
99. In one of theſe it is enacted, that every biſhop ſhall 

ave one or two priſons in his dioceſe, in which he ſhall in- 
carcerate for life thoſe clerks who by the ſecular law would 
have ſuffered death. See his conſtitutions at the end of 
Lindw. edit. Ox. p. 21. But lord Coke ſays, that when 
one of the clergy was indiQed of felony, and the ordinary 
demanded him, yet to the end that it might be known what 


ert of a perſon was delivered to the ordinary; an inqueſt was 


charged to inquire whether he were guilty or no? And though 
he was found guilty by this inqueſt of office, yet was he deli 
vered to the ordinary, and his chattel; ſeized, and bis lands 
taken into the king's hands. In truth, this demand of the 
clergy was watched with a jealous eye, and confidered to be 
an uſurpation by the laity. Reeve's Hift. o the Eng. Law, 
fart 2. ch. 10, There are accordingly ſome inſtances of 


clerks being executed, and others, owing to, convictions of 
felony, were forced to abjure the realm; but the g Ed. 2. 
6. 15. commonly called Articuli Cleri, reitored and confirmed 
the ancient cuffom of the realm, as ſtated by lord Coke, 


provided the clerk ſubmitted himſelf to the law of the king- 
; | Om. 
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2. Concerping which, it is enacted as follows: n 
a clerꝭ is taken far guiliy of felony, and it demanded by the 
ordinary, he ſhall be delivered to him according to the privilege 
of holy church. Aud they which be indicted of ſuch offences by 
olemn ingueſf of lawful men in the king's court, in no manner 

a be delivered without, due purgation. 3 Ed. 1. c. 2. 
l ben a clerk} For the ſcarcity of clergy in the realm 
of England, to be diſpoſed of in religious houſes, or far 
prieſts, descons, and clerks of pariſhes, there was a pre- 
rogative allowed to the clergy, that if any man that could 
read as a clerk were to be condemned to death, the biſhop 
of the dioceſe might, if he would, claim bim as a clerk; 
and he was to ſee him tried in the face of the court, whe- 
ther he could. read or not: the book was prepared and 
brought by the biſhop, and the judge was to turn to ſome 
place as he ſhould chuſe, and if the priſoner could read, 
then the biſhop was to have him delivered over unto him, 
to diſpoſe” of in Tome places of the clergy, as he ſhould 
think meet: þut if either the biſhop would not demand 
bim, or the priſager could not read, then was he to be 


put to death. Bacon Lſe of the Law, 122. (a) 


Acer] Aud by a favourable interpretation of the ſta- 
tutes relating tu. the clergy, not only thoſe actually ad- 
mitted into ſome inferior order of the clergy, but alſo 
thoſe who were never qualified to be admitted. into orders, 
bade been taken to habe a right to this privilege as much 
As r in holy orders, whether they were perſons law- 
Fully born gr paſt rds,. aliens, or denizens, in the commu- 
nion of th ; g or excommunicate, within the common 
benefit of the law or outlaws; ſo that they were not 
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dom. Since then this privilege, which the clergy grounded 
on the text, 2 pot mine anointed and do my prophets 

has regulated by various acts of parliament; 
and we now, ſays My. Juſtice Foſter, ©* conſider the benefit of 


. Clergy, or rather the benefit of the ſtatutes, as a relaxation of 


the rigour of the law, à condeſcenſion to the infirmities of 
human nature.” See Kejhuay, 181. & Foſter, Rep. zoz 
The only exception to the rule of the canon law, that a cler 

was not to be tried by a ſecular judge, was againſt thoſe who 


"after three monitions committed crimes in a ſecular dreſs and 


tonſure ; ** alleging, ſays the text, the privilege of a clerical 
trial with their lips, although they had ſhortly before denied 
their clergy by their actions.“ X. 5. 39. 45. | 

(a) The 77 teſt of the priſoner's learning was the verſe 


Miſerem nei Deus, which, on that account, was called the 
week wege. Taler, Rep. 306. 


bereticks 


Www 


»” ww ww 


v5 cw ] 9 wm we HW ' mo yy as 


oa we 37 H 2 RHw2E 7 . 


d 
$ 
f 
f 
f 
c 
0 
d 
1 
d 


Beneft of clergy. 


hereticks convict, nor jews, mahometans, nor pagans, 
nor under perpetual diſability of going into orders admit- 
ting of no diſpenſation, as blind and maimed perſons for- 
merly were, and women ſtill are; nor liable to the ob- 
jection of bigamy, which (by a conſtitution of the council 
of Lyons received in this kingdom) was a bar to the de- 
mand of the privilege of the clergy. 2 Hawkin's Pleas of 
the Crown," 338. ** 

And by the 3 V. c. 9. where a man being convicted 
any felony for which he may demand the dene of his 
clergy, if a woman de convicted for a like offence, upon 
her prayer to have the benefit of this ſtatute, Nane 
of death ſhall not de given againſt her, but ſhe ſhall ſuffer 
the ame puniſhment as a man ſhould ſuffer, that has the 
benefit of clergy allowed. / 6. | = 2748 | 

Is taken for guilty of felony] This ſtatute, and the cuſtom 
of the realm, reſtrained the benefit of clergy only to ſe- 
Jony ; ſo as they were to anſwer to high treaſon, and all 
offences under felony, 2 Inft. 636. 

And is demanded by the ordinary] Yet a man might wave 
the privilege of his clergy if he would, and put himſelf 
upon his country, 2 Injt, 638. 

By ſolemn inque/t of lawful men] Before this ſtatute, if 
any clerk had been arreſted for the death of a man, or any 
other felony, and the ordinary did demand him before the 
ſecular judge, be was delivered without any inquiſition to 
be made of the crime; but after this ſtatute, to the end 
that the ordinary might have more care of purgation to be 
duly done according to the proviſion of this act, when 
any clerk was indicted of any felony, and refuſed to an- 
ſwer to the felony, but claimed the privilege of the clergy, 
and was demanded by his ordinary, vet he was not de- 
livered to the ordinary before he had been firſt indicted 
and arraigned, and his offence had been inquired of and 
found by an inqueſt of office: which was done, both to 
the end that if the prifoner were found guilty, he might 
abſolutely forfeit his goods (which anciently were ſaved 
by a purgation), and alſo that the court might be appriſed, 
whether it were proper from the circumſtances of the 
caſe, diſcloſed upon ſuch an inquiry, to deliver the clerk 
jo the ordinary generally, in which caſe he was allowed 
to make his purgation ; or ſpecially, without pur gation to 
de made, But this practice being found inconvenient. to 
priſoners, becauſe they loſt their goods, if found guilty 
by ſuch inquiry, and yet could take no challenge to any 
vf the jury, it being but an inqueſt of ofice, it hath been 
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the general practice ever ſince the reizn of Hen. 6. to 


oblige thoſe who demand the benefit of clergy, to plead 
and put themſelves upon their trial, under pain of bei 
dealt with as thoſe that ſtand mute, whereby they forfeit 
their goods without any inquiry concerning their crime, 
2 Infl. 164. 2 Haw. 358. | | 

In no manner Pall be delivered with:ut due purgatien] 
When a perſon was delivered to the ordinary, he was to 
remain in the ordinary's priſon : if committed generally, 
then he might make his purgation; which was a trial 
before the ordinary by a jury of twelve clerks, wherein if 
he was acquit, he was diſcharged ; if found guilty, be 
was degraded, and delivered over to the ſecular power, 
And when he had made his purgation, he had always 
reſtitution of his lands ſeiſed, unleſs he were attaint. 
And as touching his goods, the difference was thus; If 
before conviction, upon his arraignment, the priſoner 
had his clergy (as was uſed commonly before the time of 
Hen. 6.), then if he made his purgation, he had reſtitu- 
tion cf his goods, unleſs he had fled: But if he had 
pleaded to inqueſt, and were convict, then the goods were 
forfeited by the conviction, and he ſhould not have reſti- 
tution upon his purgation. 2 Hale Hit. Pl. Cr. zig. 
2 In. 638. 23 H. A c. 1. J 5, 6. 

But if the clerk were delivered to the ordinary without 
purgation ta be made, there he continued priſoner during 
his life, unleſs pardoned. by the king; and the king had 
not only his goods as abſolutely forfeited, but alſo the 
profits of his lands during his life. 2 H. H. 384. 

M itbaut due purgation] Lord Coke ſays, before this ſta- 
tute, purgations were unduly made, more for favour, than 


* for furtherance of juſtice ; whereby malefactors were en- 


couraged to offend: And the evil was not remedied by 
this act, but the abuſes in making purgation ffill conti- 
nued, and in the end became fo intolerable, that queen 
Elizabeth dy conſent of parliament took it quite aways 
2 tnjt. 165. (a) 

3- Again; the benefit of clergy is further confirmed, 
by the flatute of the 25 Ed. 3. fl. 3. c. 4. by which it is 
enacted, that all manngr of clerks, which ſhall be convicted 


before the ſecula®aagg es, for any treaſons or felonies, tauching 


„ = 4 . 1 
1 n 


eos ihe ies of purgitions, ſee Heb. 290. & 4 Bl. 
Com. 368. : , | 


- 


b - * . , * ether 


Beneit of clergy. 


ether perſons than the king himſelf, ſhall freely have and enjoy 
the privileges of holy cburch. | 

In all caſes of high treaſon, clergy was never allowed in 
this kingdom. 2 H. H. 330. 5 

But by the common law, in all caſes of felony or petit 
treaſon, clergy was allowable, excepting two, viz. 1. In- 
ſidiatores viarum et depopulatores agrorum. 2. Wilful 
burning of houſes. And the cauſe why theſe were ex- 
cepted was, becauſe by interpretation of law they are 
hoſtile als. And therefore ſometimes theſe words, inſi- 
diatores viarum et depopulatores agrorum, were put in 
the inditments of clerks, on purpoſe to ouſt them of the 
benefit of clergy; which cauſed the act of the 4 H. 4. 
6. 2. to be made, to put theſe clauſes out of indictments, 
and to allow clergy if they were in them. 2 H. H. 328. 


o. 333. 

Aud by this ſtatute clergy is allowed in all treaſons or 
felonies (except treaſons againſt the king); ſo that after 
wy ſtatute there was clergy in all other felonies. Hal. 

l. 230, | 

. whereſoever clergy is not allowable in 
any other caſes, it is taken away by ſome ſubſequent act 
of parliament. Hal. Pl, 230. 

Conſequently, where a ſtatute makes a new felony, 
clergy is incident thereunto, unleſs it be ſpecially taken 
away by ſuch ſtatute; but where it makes a new treaſon, 
there is no clergy. 2 H. H. 330. 

And if it doth make a new feluny, and takes away cler 
not generally, but in ſuch or ſuch caſes; regularly in 
other caſes clergy is allowable: as if it take away clergy 
in caſe the party be convicted by verdict, yet he ſhall have 
his clergy if he ſtand mute. 2 H. H. 335. 

But if it enacts generally, that it ſhall be felony with- 
out benefit of clergy ; or that be ſhall ſuffer as in caſe of 
felony without benefit of clergy ; this excludes it in all 
circumſtances, and to all intents. 2 H. H. 335. 

And where a ſtatute ouſteth clergy in caſe of felony, it 
is only ſo far ouſted, and only in ſuch caſes, and to ſuch 
perſons, as are expteſsly compriſed within ſuch ſtatutes; 
for in favour of life, and of the privilege of the clergy, 
ſuch ſtatutes are conſtrued literally and ſtrictly. 2H H. 335. 
And therefore if clergy be ouſted as to the principal. it 
1s not ouſted as to the acceſſary; if as to the acceſſary 
before, it is not extended to the acceſſaty aſter; if, where 
the priſoner is convict by verdict, it holds not as to a 
conviction by conſeſſion, nor as to an attainder by out- 
lawry, nor to a ſtanding mute. 2 H. H. 335. 

Yor. I. 8 And 


f I 
4 1 

1 

5 

52 

4 LY 
of 
1 

* 

A 
2 

\ 

4 1 

1 

8 
=” 
£4 


. — © ©. 
D 


— 


. 


3 . 
ny LI * * 1 = 
2 OO IS: ˙. pe ret a or þ 2. EE ISS 


190 


Clergy may be 


Benefit of clergy. 


And in all thoſe caſes wherein it is taken away, the in. 
dictment of ſuch felony muſt bring the caſe within the 
particular proviſion of thoſe ſtatutes, which in ſuch caſes 
take away clergy; otherwiſe it is to be allowed, though 
upon the evidence it may fall out, that the truth of the 
fact appears to be ſuch, as is within the ſpecial proviſion of 


thoſe ſtatutes that ſo take 2way clergy, 1 H. H. 517. 
4. If the offence be within clergy, though in ſtrictneſs 


allowed, though of Jaw the priſoner ought'to pray it, yet it is the duty of 


not prayed. 


Burning in the 
hand, 


the judge to allow it, though not prayed ; and that, as well 
after judgment as before. 2 H. H. 321, 

5. Every perſon not being within orders, which once hath 
been admitted to the benefit of his clergy, eftſoons arraigned of 
any ſuch offence, ſhall not be admitted to have the benefit of the 


clergy. And every perſon fo convicted for murder, to be marked 


with an M. upon the braun of the left thumb, and for an 
other felony with a T, by the gaoler openly in court before the 
judge, before that ſuch perſon be delivered to the ordinary. 
And if any per/on at a ſecond time of aſking his clergy becauſe 
he is within orders, hath not there ready his letters of orders, 
or a certificate of his ordinary witneſſing the ſame; the juſtices 
bF:rewhem be is arraigned ſhall give bim a day to bring inthe 
fame, which if he ſhall not do, he Hall loſe the bent of bit 
clergy as he ſhall do that is without orders. 4 H. 7. c. 13. (a) 

But the king may pardon the burning in the hand, as 
well in an appeal, as upon an indiament, 3 Infl. 114. 

And a clerk in holy orders ſhall not be burnt in the 
hand. 2 Inf. 637. 2 H. H. 389. 

And he may have his clergy, in caſes within clergy, 2 
ſecond time or oftener. 2 H. H. 389. 

6. No man ſhall be ouſted of his clergy a ſecond time 
by the bare mark in bis hand, or by a parol averment, 
without the record teſtifying it, or a tranſcript thereof ac- 
cording to the following ſtatutes. 2 H. H. 377. 

By the 34 & 35 H. 8. c. 14. the clerk of the crown, clerk: 
of the peace, and clerks of offiſe for the time being, where an 
attainder, out/awry, or convittien of felony ſhall be had, ſhall 
within forty days if the term be then, if nit, then within twenty 
days after the beginning of the term next following the ſaid forty 
days, certify a tranſcript briefly and in a few words, contain- 
ing the tenor and ect tber, into the king's bench, there ts 
remain fer ever of record. And the clerk of the crown in the 


1 — 


(a) By 19 C. 3. e. 74. /. 3. the jodge may inflict a fine, or 
order the offender to be whipped ; which ſhall have all the effect 
of burning on the hand, | 

' king's 


at the 


= 
forfeitt 
convie 


Benet of clergy, 

king's bench ſhall, at all ſuch times as the juſtices of gael p 
unt * 

names of ſuch perſons, certify to ihem without delay the names 

and ſurnames of the ſaid perſons, with the cauſes wherefare they 

were convit or attainted. But this not to extend to require cer= 

tificates out of Wales, ner the counties of Cheſter, Lancaſter, 


or Durham. \ - 
And by the rob c. 9 ſ. 7. Foraſmuch as men who hav? 


or juſtices of the peace in every county do write unto * for the 


once had their clergy, and women who have once had the benefit 


of the Natute, may happen to be indifted for an offence commut-, 
ud afterwards in ſome other county ; the clerk of the crown: 
dit of the peace, or clerk of the afſizes, where ſuch perſon. 
fall be convicted, ſhall at the requeſt of the profſecuter or any 
aber in the king's bebalf, certify a tranſcript briefly and in few 
words, containing the effef? and tenor of the indiftment and 
amviclion, of their having the benefit of the clergy or of the la- 
tute, and tbeir additions, and the certainty of the felony and 
convittion, to the judges and juſtices in ſuch other caunty; which, 
crtificate being produced in court, ſhall be a ſuffictent proof of 
their having had the benefit of the clergy or of the flatute, __ 

And it ſeems that if the priſoner deny that he is the 
ſame perſon, iſſue muſt be joined upon it, and it muſt be 
tried that he is the ſame perſon, before he can be ouſted 
of clergy. 2 H. H. 373. 


7. By the 18 Elz. c. 7. Perſons admitted to their clergy, Offender how to 
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Hall not be delivered to the ordinary, but after clergy allowed, * prep 


and burning in the band, ſhall forthwith be enlarged and de- lone. 


lwered out of priſon ; or may by the judge be detained further 
in priſon, not exceeding one year. | 

And by the 5 An. c. 6. offenders burnt in the band ſhall, 
at the diſcretion of the judge, be committed to the hauſe cor- 
reflion or public tuor t houſe, not leſs than fix months nor exceed- 
ing two years, to be kept to hard labour. 3 

And by the 4 G. c. 11. Perſons convicted of offences with - 
in the benefit of clergy (except perſons convicted jor buying or 
receiving flelen goods ) inflead of being burnt im the hand or 
whipt, may be tranſported for jeven years. 


„ * 


8. By the conviction, a perſon having had his clergy Forfeiture on 


forfeiteth all his goods that he had at the time ofwthe ©'<rey allowed. . 


conviction, notwithſtanding his hurning in the hand. 
2 H.-H. 388. ; | 
* 


| & 
Yet by burning in the hand- he is p into à c 
of purchaſing and retaining other goods. 2 H. H. 35 

And preſently upon his burning in the hand, he ought” 


to be reſtored to the poſſeſſion of his lands, and frog 
wencefot ih to enjoy the profits thereof. 2 H. H. 389. 
* | An 
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Not to be pu- 
niſhed alſo in 
the ſpiritual 


court, 


_ --- Bigamy. © 


And although he be not burnt in the hand, but the king 
pardons it, he is thereby put in the ſame condition as 
if he were burnt in the hand, and rendered a perſon now 
capable to purchaſe and retain goods, 2 H. H. 389. 

9. And conſequently, after clergy and burning in the 
hand, he ſhall not be proceeded againſt by the eccleſiaſtical 
judge; for it amounts to a pardon by the king. 2 H. H. 


89. 
: And although a clergyman in orders ſhall not be burnt in 


| the hand, yet after his diſcharge he ſhall have the ſame 
. privilege as if he had been burnt in the hand; and there. 


. who married a widow, or a woman divorced from her Ra 


fore ſhall not be drawn in queſtion in the eccleſiaſtical 
court, to deprive him, or inflict any eccleſiaſtical cenſure 
upon him. 2 H. H. 389. (aa 

10. And it ſeemeth, that it reſtores the party to his 
credit; and conſequently enables him to be a good wit - 
neſe. 2 Haw. 364. | | 

And it is holden, that after a man is admitted to his 
clergy, it is actionable to call him felon ; becauſe his of. 
fence being pardoned by the ſtatute, all the infamy and 
other conſequences of it are diſcharged. 2 Haw. 365. (5) 


Bible. See Church. 
Bier. See Church. 


Bigamy, 


BAN J are they who have married two wives or 
more ſucceſſively, or one widow, 2 Inf. 253. Gid/, 


423. (e) 
23. 0 5. 


4 — — 


_ 
——— — 


(a) By 1 Ed. 6. c. 12.414. Peers of parliament are to 
have their clergy for the firſt offence without burning ; and 
in the ducheſs of Kingſton's caſe it was held, that this pri- 
= extended to peereſſes. | 

(6) By the civil law clergy is never allowed, ſo that pirates 
on the high ſeas have not the benefit of it. Moore, 756. 

(e). Bigami are properly they who have ſucceſſively married 
two wives; but Lindwood reckons up ſeven conſtructive forts 
of bigamy, p. 129. By the canon law, a bigamiſt, and he 


Bigamy, 

Ed. 1. ſt. c. 3 — twice married, called 
bigami, tobem the bi Rome7by a conſlitution made at 
— of Lions hath 2 from all clerks privilege, 
whereupon certain prelates (when ſuch perſons have been ar- 
tainted for felony) bdvt jg to have them deliver ed\as 
dert, which were made bigami before the ſame ctniitution ; 
it is agreed and declared before the king and hrs co 12 that 
the ſame conſlitution ſhall be underflood in this wiſe, that whe- 
ther they were bigainii befare the ſame tanflitution or & they 
ſhall not be delivered ty the prelater, bur jujtter uli be cu 
upon them, as upon other Jay people (a. 

18 Eu. 3. ft. 3. c. ang cler 4 arreigntd boſpte our 
Juſtices, at our ſuit, or at the ſuit of the, perty, ond the clerk 
haldeth him to his clergy, alleging, that ht ought not beforerthem 
' thetedpon io anſtber'; and if any, man for” us or {oy the, ſame 
party wild fuggeſt;_ that" ht buth married” td. Wioes of one 
widow, that upon the ſame the juſtices ſhall nt Nb. the cogni- 
rande or power to try The bigany Ty ing ar is dther * — ; 
but it ſhall be ſent to the ſpiritual court, as hath buen done in 
times poſt in caſe of baſtar.oye.." And till ib certi cas han 
by the ordinary, the party in whom the kigamy is hi 
abide in priſon if be be not mainpernable. . 

1 Ed. 6. c. 12. ſ. 16. Every perſen who by any flatute or 
law of this. realm ought $9 Fave. the fegt cle Ny, Ball be al. 


Inued the ſame although he hath been divers times married to any 


ſmgle woman, or ſing is 190meny er to any widow of willousy, or end ent 5 214 
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band, or a proſlitute, or two. fillers: oy hie Arft esel was 
itcapable ef ling the _facerdotal office. | Can, and. 4jof. . 


16, 17, 18. Diff. c. and 2, X. I. als De Brigamss 
un or dinandit, — gy At laſt, Gregory the toth, in 
the council of Lyons, declared bigamiſta i /a4o ſtripped gf 
their privilege of clergy, and ſobjeR to the ſecular authorny, 
6% 1. 12, , Hence bigamy became no üncommon coun- 
terplea to the claim of clergy, and the law ap 3377 007 
fred by act of parliament. 4 BI. Com. 163, in the not. © 
(a) This ſtatute was paſſed two years after the council ef 
Lyons, viz. in 1276, and is a parliamentary declaratiow of 
the conſtitution there made. This, lord Coke ſays, the judges 
required, becauſe that conſtitution took from bigamiſts their 
clergy, and therefore their lives. 2 4%. 2%. 
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* 1 0 arcbbiſep and bps in general, 
den aan 4 


Age of pern By the . form” and ihancy of making 


to be made 


ordaining and conſecrating of biſhops priefts and deacom 
(confirmed by act of parliament, 3 & 4 Ed. 6. c. 10. 
58 6 EA. G. cn. 8 Hl. e. 1. 13 14 C. 2. e. 4.) ever) 
man which is to be ordained or conſecrated di. ſhall 
be full thirty yeats of e 
% Biſhop is from the — ood that from the 
Fot £m+zon%h, an foverſcer ot ſoperintendant; ſo called 

on that watchfulneſs, care, charge, and faithfulneſs, 
ich by his place and dignity he bath and oweth to the 
church. 565 4. 22. (0 

* An. archbiſhop i is the chief diſhay of the proyince, 
who next and immediately under the king, bath ſupreme 
power authority and n in all cauſes and Too 


= God 12. 


* - ws ® 
ks N * —_ — 
. : 
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Tarent. , 


(a) The reaſon AY * the canon 16 f is, mir our + Shviour 
= * and began to preach at this age. Diff. 78. 


5s See Dip. 21. c. 1. 


At 
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At firſt, the title of archbiſbop ſeemeth to have been only 
a name of honour; whence in ſome countries, eſpecially 
in Italy, ſeveral are diſtinguiſhed with that title, who in- 
deed take place of, but have no power or authority over, 0 
other biſhops. Botber t Hift. Pop. V. I. p. 110. | 
Metropolitan, was a title given to the biſhop of the chi- 
diy of a province. 714. 
As was likewiſe that of primate; he being primus, of 
the firſt of the province: for ſuch was the original ſigni- 
fication of that word in an eccleſiaſtical ſenſe ; but in pro- 
ceſs of time, the title of primate was reſtrained to the 
biſhops of ſome great cities. 1d. 
A patriarch was the chief biſhop over ſeveral kingdoms of 
provinces, as an archbiſhop is of ſeveral dioceſes. God. 26. 
4. The ancient Britons are believed to have had at leaſt Confitution of 
one 2rchiepifcopal ſee before the times of Auſtin the monk, — - ectiefie 
viz. at Caerleon, or (as ſome would Have it) at Landoffe, g 
Jobnſ. 35. God. 17. We 5 
And upon the pope's granting unto Auſtin a power to 
erect a metropolſtical ſee at Vork (with ſubordination ne- 
vertheleſs to himſelf as primate), Dr. Warner obſerveth, 
that the reaſon of this preference with regard to York 
was, becauſe formerly under the Romabs York had 
been an archbiſhoptick, as well as London and Caetleon; 
1 ern. Eecl. Hi. 50. | | 55 


x 


8 
f 


F © Bur at this day, the eccleſiaſtical ſtate of England and a 
ba Wales is divided only into two provinces or archbiſhop- 4 
0. ricks, to wit, Canterbury and York. Each archbiſhop ? 
7 hath within his province biſhops of ſeveral dioceſes. The FE 
i} archbiſhop of Canterbury hath under him within his pro- 
vince, 'of ancient foundations, Rocbeſler, Lindon, Win- * 
de thefler, Norwich, Lincoln, Ely, Chichaſter, Saliſbury, Exeter, 4 
0 Bath and Wells, W:rcefter, Coventry and Litchfield, Here- 1 
5 ford, Landaffe, St. David's, Bangor, and St. A/aph ;, and 1 
ie four founded by king Hen. 8. erected out of the ruins of 7 
diſſolved monaſteries, viz. Glouce/ter, Briſtol, Peterborough, 4 
e, and Oxford. The archbiſhop of it bath vhder him 4 
ie four, viz. the biſhop cf the county palatine of Cheſter, 4» 
28 newly erected by king Hen. 8. and annexed by him to the 2 
archbiſhoprick of 17; the county palatine of Durharh ; 9 
Carliſle; and the iſle of Man, annexed to the province of 4 
4 York, by king Hen. 8. But a greater number this arch- F 
" diſhop anciently had, which time hath taken from him, * 
8. 1 Infl, 94. 1 | 1 
Every dioceſe is divided into atchdeaconries, whereof 4 
there be ſixty; and every archdeatonry is parted into 1 
Lt O 2 deanties; 1 


Arch biſhop of 
Canter bury. 


_ Biſhops. 


deanries; and deanries again into pariſhes, towns, and 
hamlets. 1 Inf. 94. 

But this diviſion into pariſhes ſeemeth not to have been 
made all at once, but by degrees, as churches from time 
to time were built and Kin nll by lords of manors and 
others, for the uſe of their tenants or other inhabitants 


within ſuch a diſtrict; and this ſeemeth to be the reaſon 


why there are ſome places at this day which are not in any 
pariſh, but are extraparochial. | 
Every biſhop, many centuries after Chriſt, was univer- 
fal incumbent of his dioceſe, receiveq all the profits, which 
were but offerings of devotion, out of which he paid the 
falaries of ſuch as officiated under him, as deacons and 
curates in places appointed. God. 23. = 
Afterwards, when churches became founded and en- 
dowed, he ſent out his clergy to reſide, and to officiate in 
thoſe churches; reſerving nevertheleſs to himſelf a certain 
number in his cathedral to counſel and aſſiſt him, which 


are now called deans and prebendaries or canons, 


5. Canterbury was once the royal city of the kings of 
Kent; and was given by king Ethelbert, on bis converſion 
to chriſtianity, to Auſtin the firſt archbiſhop thereof, about 
the year of our Lord 598. God. 13. 17. | 

it we conſider Canterbury as the ſeat of the metropo- 
titan, it hath under it twenty-one biſhops (as hath been 
ſaid) ; but if we conſider it as the ſeat of a dioceſan, ſo it 
comprehends only ſome part of Kent (the reſidue being 
in the dioceſe of Rocheſter), together with ſome other 
pariſhes diſperſedly fituate in ſeveral dioceſes ; it being 
an ancient privilege of this ſee, that the places where the 
archbiſhop hath any manors or advowſons, are thereby 
exempted from the ordinary, and are become peculiars of 
the dioceſe of Canterbury, properly belonging to the jurif- 
dition of the archbiſhop of Canterbury. Goa. 14. 

The archbiſhop of Canterbury is ſtyled primate and 
metropolitan of a// England, albeit there is another archi- 
epiſcopal province within the realm; partly, becauſe when 
the popes had taken into their own hands, in a great 
meaſure, the archiepiſcopal authority, they inveſted the 
archbiſhops of Canterbury with a legatine authority 
throughout both the provinces; and partly, becauſe the 
archbiſhop of Canterbury bath ſtill the power, which the 
popes in times paſt uſurped, and which by act of parlia- 


ment was again taken from the popes, of granting facul- 


ties and diſpenſations in both the provinces alike, 
I 


Yea 


Biſhops. 

Yea further, the archbiſhop of Canterbury anciently 
had primacy not only over all England but over Ireland 
alſo, and from him the Iriſh biſhops received their con- 
ſecrationz for Ireland had no other archbiſhop till the 
year 1152. For which reaſon it was declared in the time 
of the two firſt Norman kings, that Canterbury was the 
metropolitan church of England, Scotland, and Ireland, 
and of the ifles adjacent; the archbiſhop of Canterbu 
was therefore ſometimes ſtiled a patriarch, and orbis Bri- 
tannici pontifex ; inſomuch that matters recorded in eccle- 
fiaſticai affairs did run thus, viz. azns pontificatus neftri 
primo, ſecundo, &c, God. 20. 

At general councils abroad, the archbiſhop of Canter- 
bury had the precedency of all other archbiſhops. Gad. 21. 

t home, he hath the privilege uo crown the kings of 
England. Ged. 13. 

He is ſaid to be inthroned, when he is veſted in the 
archbiſhoprick z whereas biſhops are- ſaid to be infalled, 
God. 21. 

He hath prelates to be his officers : thus, the biſhop of 
London is his provincial dean; the biſhop of Wincheſter, 
his chancellor; the biſhop of Lincola anciently was his 
vice-chancellor ; the biſhop of Saliſbury, his precentor ; ' 
the biſhop of Worceſter, his chaplain ; and the biſhop of 
Rocheſter (when time was) carried the croſs before him, 

God. 14. 
le may retain and qualify eight chaplains; which is 
2 by two, than any duke is allowed to do by ſtatute. 

od. 14. | 

In peaking and writing to him is given the title of grace, 
and ma reverend father in God. Chamb. Pr, St. 63. 

He writes himſelf by divine providence ; whereas biſhops 
only uſe by divine permiſſion. God. 13. 


6. The firſt archbiſhop of York that we read of, was Archtiſhop of 
Paulinus, who by pope Gregory's appointment was made Y&k. 


—_— there, about the year of our Lord 622, 
ad. 12. | 

The province of York anciently claimed and had a 
metropolitan juriſdiction over all the biſhops of Scotland, 
whence they had their conſecration, and to which they 
ſwore canonical obedience, until about the year 1466, 
when George Nevil being at that time archbiſhop of York, 
the biſhops of Scotland withdrew themſelves from their 
obedience to him; and in the year 1470, pope Sixtus the 
fourth created the biſhop of St. Andrews archbiſhop and 


Metropolitan of all Scotland. God. 14. 18, 
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The archbiſhop of York hath the privilege to ctown the 
gueen conſort; and to be her perpetual chaplain. Chamb. G5. 
He alſo, in like manner as the archbiſhop of Canterbury, 
is ſaid to be inthroned, when he is veſted in the archbiſhop. 
rick. Ged. 21. ; 
And he may retain and qualify eight chaplains ; whereas 
a biſhop can only qualify fix. Ged. 21. 
He alſo bath the title of grace and mot reverend father in 
God ; whereas biſhops have the title of lord, and right re- 


verend father in Ged. Chamb. 65. 


And he writes himſelf by divine providence, God, 13. 

7. Phe archbiſhop of Canterbury is the firſt peer of 

the realm, and hath precedency, not only before all the 
other clergy, but alſo (next and immediately after the 
blocd royal) before all the nobility of the realm; and as 
he hath the precedency of all the nobility, ſo alſo of all 
the great officers of ſtate. Ged. 13. 
I be archbiſhop of York hath the precedency over all 
dukes, not being of the blood royal ; as alſo before all 
the great officers of ſtate, except the lord chancellor, 
Ged. 14. 

And every other biſhop, in reſpeR of his barony, hath 
place of all the barons of the realm, under the degree of 
viſcount. Ged. 13. 

8. The archbiſhop of Canterbury hath the precedency 
of all the other clergy ; next to him the archbiſhop of 
York; next to him the biſhop of London; next to him 
the biſhop of Durham; next to him the biſhop of Win- 
cheſter ; and then all the other biſhops of both proviaces 
after the ſeniority of their conſecration; but if any of 
them be a privy councillor, he ſhall take place next after 
the biſhop of Durham, 17%. 94. 1 Ought. 485. 

9. By the 25 Ed. 3. ft. 5. c. 2. it is thus enaQed; 
Moreover, there is another manner of treaſon, where a man 


Lil; his prelate, ſecular or religious flazeth his prelate, ta whom be oweth faith 


and obedience. 

Another manner of treaſin] The firſt part of this ſtatute 
is concerning high treaſon : ſo called in reſpe& of the 
royal majeſty againſt whom it is committed. And the 
fort of treaſon ſpoken of in this clauſe is called petit treaſon, 
in regard it is committed only agaioſt ſubjects. 3 Ju. 20. 

Slayeth bis prelate) And this was petit treaſon at the 
common law. 3 Ju. 20. 
To whom be oweth faith and obedience} Petit treaſon doth 


| 14. a truſt and obedience in the offender of one 


ind or another, 3 ,. 20. 
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1. When cities were at firſt converted to chriſtianity, Biſhopricks «t 


firſt eleQtive by 


the biſhops were elected by the clergy.and. people: for it 
was then thought convenient, that the laity, as. well as — — and 


the clergy, ſhould be confideced in the election af , their 
biſhops, and ſhould concur in the election; that he, 7 8 
was to have the inſpection of them all, might come in,b 
a general conſent. Ayl. Par. 126. 


2. But as the number of chriſtians: increaſed, this was Then donative ,, 


found to be inconyenient; for tumults were raiſed, and by the prince. 


ſometimes murders committed, at ſuch popular elections; 
and particularly, at one time, no leſs than 300 perſons 
were killed at ſuch an election. 14. 


To prevent the like diſorders, the emperors being then 


chriſtians, reſerved the election of biſhops to themſelves ; 
but in ſome meaſure conformable to the old way, that is 
to ſay, upon a biſhop's death, the chapter ſent, a ring and 
paſtoral flaff to the emperor, which he delivered to the pet- 
ſon whom he appointed to be biſhop of that place. Id. 
But the pope, or biſhop of Rome, who in proceſs of 
time got to be the head of the church, was not pleaſed 
that the biſhops ſhould have any dependance upon princes; 
and therefore brought it about, that the canons in cathe- 
dral churches ſhould have the election of their biſhops ; 
which elections were uſually confirmed at Rome, Id. 
But princes had ftill ſome power in thoſe elections. 
And particularly in England, we read, that in the Saxon 
times, all eccleſiaſtical dignities were conferred by the 
king in parliament, Ingulphus, abbot of Crowland, in 
the time of William the conqueror, tells us, that for 
many years paſt there had been no canonical election of 
prelates, for that they were donative by delivery of the 
ring and paſtoral ſtaff; the one ſignifying, that the biſhop 
was wedded to the church; and the other was an enſign 
of honour, always carried before him, and was a token of 
that ſupport which he ought to contribute to the church, 
or rather that he was now become a ſhepherd of Chriſt's 
flock.” . en ; he ts 
Lord Coke eſtabliſheth the right of donation in the 
kings of this realm, upon the principle of foundation and 


property; for that all the biſhopricks in England were of 


the king's foundation, and thergupon, acerued to him the 
night of patronage. 1 1. 134+ 344+ 
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80 alſo the biſhopricks in ales were founded by the 
prince of Wales; and the principality of Wales was 
holden of the king of England as of his crown; and when 
the principality of. Wales for- treafon- and rebellion was 

- forfeited, the patronages of the biſhopricks there became 
ba © ahnexed to the crown of England. 1 nf. 97. 
* And in Felend, the biſbopricks are ftill donative by let. 
ters patent at this day. 1 Salk, 136. 
Tbe proprietor of the iſle of Man, is patron of the 
biſhoprick there; but the archbiſhop of York doth not 
conſecrate him, till the broad ſeal of the King's conſent 
be produced. Tohn/. 29. | | 
Next deftive | 3- Hildebrand, who was pope in the reign of king Wil. 


| by the deans and tam the qo 1. was the firſt that oppoſed this way 


— of making biſhops here; and for that purpoſe he called a 

pope's confir= council of 110 bifhops, and excommunicated. not only 

mation. the emperor Hen. 4. but alſo all prelates whatſoever 
that received inveſtiture at the hands of the emperor or 
of any layman by delivery of the ring and ſtaff, 4y, 
Parerg. 126. 

Bur notwithſtanding that excommunication, Lanfrank 
was made archbiſhop of Canterbury at the ſame-time, and 
by the ſame means, according to Malmeſbury-; but the 
Saxon atinals in Bennet college library are, that be wa 
choſen by the ſenior monks of that church, together with 
the laity and clergy of England, in the king's great 
council, Id. | | 
' Howbeit, Auſelm did not ſcruple to accept the archbi- 
ſhoprick by delivery of the ring and ſtaff, at the hands of 
William Rufus; though never choſen by the monks of Can» 
terbury, And this was the man, who afterwards con- 
teſted this matter with king Henry 1. in a moſt extraor- 
dinary manner. For that king being forbidden by the 


hs * to diſpoſe of biſhopricks as his predeceſſors had done 


delivery of the ring and ſtaff, and he not regarding 
that prohibition, but infiſtiog on his prerogative, the arch- 
diſhop refufed to conſecrate thoſe biſhops whom the king 
bad appointed. At which the king was ſo much incenſed, 
that he commanded the archbiſhop to obey the ancient 
cuſtoms of the kings his predeceſſors, under pain of being 
baniſhed the kingdom. This conteſt grew ſo bigh, that 
the pope ſent two biſhops to, acquaint the king, that he 
would connive at this matter, fo ror 5 e aQed the part 
of a good prince in other things. Whereupon the king, 
commanded the archbiſhop to do homage, and. to conſe · 


crate thoſe biſhops whom the king had made; but this be- 


ing 
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ing only a: ſeigned meſlage, to keep fair with the king, 
and the archbiſhop having received a private letter to the 
contrary, the archbiſhop {till diſobeyed the king. And at 
the king was forced to yield up the point, reſerving 
only the ceremony of homage to himſelf from the biſhops, 
in reſpect of the temporalties. Id. 
And king Jobn afterwards, after ſeveral eonteſts, by 
his charter, acknowledging the cuſtom and right of the 
crown in former times, yet granted by common conſent 
of the barons, that the biſhops ſhould be eligible by the 
chapter; which after was confirmed by divers acts of par- 
liament. Which election by the chapter was to be a free 
election, but founded withal upon the king's conge 
Jeftice ; and #frerwards to have the royal aſſent; and the 
new elected biſhop was not to have his temporalties re- 
ſtored, until he had ſworn allegiance to the king; but it 
was agreed, that confirmation and conſecration ſhould be 
in the power of. the pope; by which means he gained ia Fu 
effect the diſpoſal of all the biſhopricks in England. 1 fl. 
134. Gibſ. 104. 3 Salk. 71. 
But neither was he content with this power only of 
confirmation and canſecration, but would oftentimes col- 
late to the biſhopricks himſelf : whereupon by the ſtatute 
of the 25 Ed. 3. fi. 6. it was enacted as followeth; viz, 
The free election of archbiſh:ps biſhops and all other dignities . 
and benefices e/ettive in England, fhall hold fr om henceforth in 
the manner as they were granted by the king's progenitors and 
the anceſtors of other lords, founders of the ſaid dignities and 
other benefices, And in caſe that reſervation c:llation or provi- 
in be made by the court of Rome, if any archi iſbeprict biſhop - 
rick dignity or other benefice, in diſturbance-of the free eleftions 
ofereſa'd ; the king ſhall have for that time the coll/ations to the 
archbiſbopricks and other dignities elictiue which be of bis ad- 
| vor; ſuch as his progenitors bad before that free electim was 
granted: ſince that the election was firft granted by the king's 
progenttogs upon a certain form and condition, as to demand 
licence of the king to chuſe, and after the election to haue his 
royal aſſent, and not in ather manner; which conditions not 
kept, the thing ought by reaſon to reſort to its firſt nature. 
4. Afterwards, by the 25 H. 8. c. 20. All papal juriſ- Then el: 
diction whatſoever in this matter was entirely taken away; by the deans 
by which it is enacted, that no perſon ſhall be preſented and . + oy 
nominated tothe biſhop of Rome, otherwiſe called the pepe, of popr,) by the 
in the ſee of Rome, for the office of an archbiſhop. or biſhop ; but king's ſole no- 
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the ſame ſhall utterly ceaſe, and be no longer uſed within this 
realm, ſ. 3. a | | 
And "6. TEM and order as well of the election of 
archbiſhops. and biſhops, as of the confirmation of the 
election, and conſecration, is clearly enacted and expreſſed 
by that ſtatute, 
Then donative 5: Afterwards, by the ſtatute of the 1 Ed. 6. c. 2. all 
by the king  bilhopricks were made donative again, as formecly they 
alove, without had been; by which it was enacted as followeth: Foraſ- 
— much as the elections of archbiſhops and biſhops by the deans and 
| chapters, be as well to the ling delay as to the great co and 
charges of ſuch perſons as the king giveth any archlijhoprich or 
biſhoprick unto ; and wherees the ſaid elections be in very deed 
no elections, but only by @a writ of conge d'eſirre have colours 
ſhadows or pretences of elections, ſerving nevertbeliſi is no pur- 
poſe, and ſeeniing alſo derogatory and prejudicial to the king's 
* prerogative royal, to whom only appertaineth the collation and 
gift of all archbifhopricks and biſbopricks and ſuffragan biſhoys 
within his dominions ; it ts enadted, that from henceforth ns 
cenge A'eſlire be granted, ner election by the dean and chapter 
be made, but that the ting by his letters patents may cullate. 
And it bath been ſuppoſed by ſome, that the principal 
intent of this act was, to make deans and chapters leſs 
neceſſary ; and thereby to prepare the way for a diſſolution 
of them, Git/ 113. 
Finally elefive 6. But this ſtatute was afterwards repealed, and the 
again by the matter was brought back again, and ſtill reſteth upon the 


woe hes 6-4 ſtatute of the 25 H. 8. c. 20. (as hereafter followeth.) 
king's nomina- 12 Co. 8. 
vioo. 7. When a biſhop dies or is tranflated, the dean and 


wits wa 3 chapter certify the king thereof in chancery, and pra 
825 leave of the king to make election. God. 29, F a 
Leave toelet, 8. Upon which, it is enacted by the 25 H. 8. c. 20. 
that at every avoidance of any archbiſhoprick or biſhoprick, the 
king may grant ta the dean and chapter a licence under the great 
feal, as of old time hath been accuſlomed, to proceed to election 
of an archbiſbop or biſhop. ſ. 4. 

Which licence is called in French conge d'eflire, that is, 
leave to chuſe. Terms de la ley. - | 

9. And with the licence, a letter miſſrve ; containing the 


1 0 
the perſon to be name of the perſon which they ſhall elect and chuſe. 25 H. 8. 
ele. c. 20. ſ. 4. x 


Election. 10. By virtue of which licence, the dean and chapter ſhall 
with all ſpeed in due form clic] and chuſe the ſaid perſon named 
in the letters miſſive, and none other, 25 H. 8. c. 20. N — 


fuch perſon as he ſhall 
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And if they delay their eleftion above twelve days next after 
ſuch licence or letters miſſive to them delivered ; the king ſhall 


nominate and preſent, by letters patents under the great ſeal, 
think convenient, to be inveſled and con- 


ated in like manner as if be had been electad by the dean and 
chapter. 1. 4, 5+ 
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11. After election, then there muſt be the conſent of Conſent of the 
the perſon elected; in order to which, the proctor, con- berſon elected, 


ſtituted by the dean and chapter, exhibits to him the in- 
ſtrument of election, and prayeth his aſſent to the ſame ; 
which aſſent is to be given by an inſtrument in forms in 
the preſence of a notary publick. Gib/. 110. 


12. And if the ſaid dean and chapter do ele? within twelve Notibcation of 
days as aforeſaid, then they ſhall make certification thereof to the the ele ctios. 


ling under their common ſeal ; after which certification, the 
ſon ſo elected ſhall be reputed and taken by the name of lord 


clacted of the ſaid dignity and effice that hs ſhall be elected to. 
25 H. 8. c. 20. ſ. 5. 


And if the dean and chapter, after ſuch licence ſhall be 4. 


livered to them, proceed not to elecl ion and ſignify the ſame ac- 
cording to the tenor of this act, within twenty days next after 
fuch licence comes to their hands ; or if any of them admit or 
4 ary other thing contrary to this act; then every ſuch 
lian and particular perſon of the chapter ſo offending, and 
every of their aiders counſellors and abettors, ſhall incur a præ- 
munire, . 7. 


13. And then making ſuch oath and fealty only to the king Mandate for 
as Hall be appointed for the ſame, the king by letters patents 


under his great ſcal ſhall fignify the ſaid election, if it be to 
the dignity of a biſhop, then to the archbiſhop of the province, 
if the ſee of the ſaid archbiſhop is full and nit wid; and 
if it be void, then to any ether archbiſhop within this realm or 
in any other the king's dominions, requiring and commanding 
him to confirm the ſaid election, and to inve/! and conſecrate 
the perſon ſo elected to the office and dignity that he is lefted 


unto, and to give and uſe to bim all ſuch benediftions ceremo- 


nies and other things requiſite for the ſame, without ſuing to 
the ſee of Rome in that behalf : And if the perſon be elefted to 
the dignity of an archbiſhop, then the king ſhall ſo fignify the 
ſaid election to one archbiſhop and two other biſhops, or elſe to 
four biſhops within this realm or in any other the king's domi- 
Mons, requiring and commanding them with all ſpeed and ce- 
lerity, to confirm the ſaid eleftion, and to inveft and conſecrate 
the ſaid perſon ſo elefted to the office and dignity that he is 
tlected unto, and to give and uſe to him ſuch pall benediftions 


cerco 


* 


tion. 
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ceremonies and all other things requiſite to the ſame, without 

fuing io the ſee of Rome in that behalf. 2 , H. 8. c. 20. f 5. 
Such oath and fealty only to the ling] Inſtead of this, be- 


fore the reformation, an oath was taken to the pope and 
fee of Rome; in theſe words: ** I John, biſhop of P. 


E from this hour forward ſhall be faithful and obedient 


to St. Peter, and to the holy church of Rome, and to 
« my lord the pope and his ſucceſſots canonically entring. 
44 J ſhall not be of counſel nor confent, that they ſhall 
« Joſe either life or member, or ſhail be taken, or ſuffer 
« any violence of any wrong by any means, Their 
* counſel to me credited by them, their meſſengers or 


& letters, I ſhall not willingly diſcover to any perſon, 


The papacy of Rome, the rules of the holy fathers, 
« and the regality of Sc. Peter, I ſhall help and maintain 
« and defend againſt all men. The legate of the ſee 
4 apoſtolick, going and coming, I ſhall honourably en- 
«© treat. The rights, honours, privileges, and authoti- 
« ties of the church of Rome, and of the pope and his 
* ſucceſſors, I ſhall cauſe to be conſerved, defended, aug- 
« mented, and promoted. I ſhall not be in council, treaty, 
« or any act in the which any thing ſhall be imagined 
« againſt him or the church of Rome, their rights, ſeats, 
© honours, or powers. And if I know any ſuch to be 
* moved or compaſſed, 1 ſhall refiſt it to my power, and 


4 as ſoon as I can, I ſhall advertiſe him, or ſuch as may 


c give him knowledge. The rules of the holy fathers, 
« the decrees, ordinances, ſentences, diſpoſitions, reſer- 
« yations, proviſions, and commandments apoſtolick, to 


© my power I ſhall keep, and cauſe to be kept of others, 


« Hereticks, ſchiſmaticks and rebels to our holy father 
& and his ſucceſſors, I ſhall refiſt and perſecute to my 
© power, I ſhal) come to the ſynod when I am called, 


* except I be letted by a canonical impediment, The 


« threſholds of the apoſtles I ſhall viſit yearly perſonally, 
*« or by my deputy. I ſhall not alienate or fell my poſ- 
* ſeffions without the pope's counſel, So God help me 
“ and the holy evangeliſts.” 1 Burnet's Hi. Reform, 


£23. * : 
| f is true an oath was alſo taken to the king, which 
had a ſhew of qualifying the oath to the pope; beginning 


thus, I John, biſhop of P. utterly renounce and cleatly 


« forſake all ſuch clauſes, words, ſentences, and grants, 
* which I have or ſhall have hereafter of the pope's 
4 holineſs, of or for the biſhoprick of P. that in any 


* wiſe hath been, is, or hetcaſter may be, hurtful or 
cc prezu» 


4 
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u prejudicial to your highneſs, your -heirs, ſucceſſors, 


« dignity, privilege, or eſtate royal.” (And the reft is an 
oath of - obedience to the king in temporal. matters.) 
1 Burnet's Hi. Reform. 124. bas n | 

And the inconſiſtency of theſe two engagements ſeems 
to be what Wan. Rufus declared in bis time, in the caſe of 
archbiſhop Anſelm ; oy he could not poſſibly obſerve a 
the ſame time both the fidelity which he owed to him, — 
his obedience to the apoſtolick ſee. Gibſc 117. 

Four bifbops} That is, four at the leaſt. Ci, 111. 

Pall] Sq that the form of conſecrating according to the 
Roman pontifcal (though without bulls. from Rome) 
ſeems to have continued after the making, of this act, viz. 
all Henry the eighih's reigo,, and till the eſtabliſhment of 
the new form in the third year of Ed. 6. Gibſc 110. 
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14. The method and order of cenfitmation will be beſt Confirmation. 


underſtood by a brief account of the ſeveral inſtruments ex- 
hibited-and applied in the courſe of it: PRES 

(1) The king's letters patent; by ,which the royal 
aſſent to the election: is ſigniſted, and the archbiſhop re+ 
quired to proceed to confirmation, Ls 

(2) A citation againſt. oppoſets; which (the time of 
confirmation being hr it fixed ) is publiſhed and ſet up, by 
order and in the name of the archbiſhop, at the church 
where it is to de held ; as well to notify the day of con- 
firmation, as to cite ab oppaſers (if any thete be) who 
will ohject againſt the ſaid election, or the perſon elected, 
to appear on that day: according to the direction of the 
ancient canon last. 4102 

(3) The 'certificate-or return made by the proper of- 
ficer to the archbiſhop, of the due execution of- the ſaid 

(4) The commiſſion to confirm ; which is uſually per- 
formed by the archbiſhop!'s vicar general. | 

(5) The proxy of the dean and chapter; by which 
one or more perſons are delegated by the dean and chaptec 
tleding, not only to preſent in their names the inſtrument 
of election to the biſhop elected to obtain his conſent, 


* 


and to preſent the letters certificatory of election to tha 


king and to pray the royal aſſent in order to confirma» 
tion; but alſo at the time of confumation (the ſaid let- 
ders patents and commiſſion: to exhibit ſuch his proxy 
deing firſt read) in virtue thereof to preſent the biſhop 
gected to the archbiſhop, vicar general, or ſurrogate ; 
and in the courſe of the confirmation, to do whatever elſe 
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is neceſſary to be done on the part of the dean and 
chapter. 0 J 1 
(6) The firſt ſchedule : The ſaid proctor in the name 
of the dean and chapter, exhibiting the- citation and re. 


turn abovementioned, prays that the oppoſers (if any de) 


not appearing, may be pronounced contumacious, and 
precluded from further oppoſition, and that the confirm. 
ation may be proceeded in; which is accordingly done by 
this ſchedule, ' | DNUhe 726 . 
(7) A ſummary petition: This is the petition of the 
ſaid proctor, that the biſhop ele may be confirmed, upon 
his alleging and proving the regularity of the election, 
and the merits of the perſon elected; which he doth in 
nine articles; ſetting forth, Firſt, that the ſee was va- 
cant, and had been vacant for ſome time. Secondly, 


that the dean and chapter, having firſt defired and obtained 


the royal licence, appointed a day for election, and duly 
ſummoned all perſons concerned; Thirdly, that on that 
day, they unanimouſly choſe the perſon now to be con- 
firmed, Fourthly, that the election was duly publiſhed 
and declared to the clergy and people there aſſembled. 
Fifthly, that at the requeſt of the dean and chapter, the 
perſon ſo elected gave his conſent to the election. Sixth- 
ly, that the perſon elected is ſufficiently qualified by age, 
knowledge, learning, orders, ſobriety, condition, fidelity 
to the king, and piety. Seventhly; that the dean and 
chapter, under their ſea}, intimated the election, and the 
name of the perſon elected to the king. Eigbthly, that 
the king had given the royal aſſent. Nintbly, that he had, 


by his letters patent, required the perſon elected to be 
confirmed. | 10 got ban v2 1 


* 


All which articles conclude with a petition, that in 
purſuance of the premiſſes, confirmation may be decreed, 
Then the ſummary petition is admitted, and the court 
decrees to proceed thereupon, and affign him a term im- 
mediate, to prove the particular matters contained in the 


. petition ; for proof of which he exhibits the proceſs of 


the election made by the dean and chapter, the conſent of 
the archbiſhop or — and the rbyal aſſent; and then 
prays a time to be preſently aſſigned for final ſentenee; 
which is decreed accordingly. * 36 N a 
(8) The ſecond ſchedule: Before ſentence, a ſecond 
præconization of the oppoſers (if any be) is made at the 
fore-door of the church, and (none appearing) they are 

declared contumacious, by a ſecond ſchedule, * 1 
— ; ut 
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But if any appear, it ſeemeth that they ſhall be admitted 
to make their exceptions in due form of law. To which 
purpoſe, a paſſage in Qottier's ecclefiaſtical hiſtory, vol. 2. 
pege 745. is applicable. 4. Soon after the receſs of the 
parliament, | biſhop: Laud was tranſlated from Bath and 
Wells to Eondon, and Mountague promoted to the ſee of 
Chicheſter. Before he was conſecrated, an unexpected 
rub was thrown inthe-way,” At the confirmation of bi- 
ſhops there is publick notice given, that if any perſons 
can object either againſt the party elected, or the legality 
of the election, they are to appear and offer their excep- 
tions at the day prefixed. This intimation being (given, 
one Jones, a bookſeller, attended with the mob, appear- 
ing at the confirmation, excepted agaioft: Mountague, as 


a: perſan unqualified for the epiſcopal «dignity. And to 


be ſomewhat + particular, | he: charged him witb popery, 
arminianiſm, and other heterodoxies,” for which his books 
had been -cenſured' in the former parliament. - But De. 
Rives, who them. officiated for Brent the vicar” general, 
diſappointed this challenge. For Jones had made ſome 
material omiſſions in the manner, and not offered his ob- 
jections in ſorm of law. Particularly the exceptions 
pere neither given in writing, not ſigned by an advocate, 
nor preſented by any proctor of the court. Upon the 
failure of theſe circumſtances, the confirmation went on.“ 
The parliament, not at firſt apprized in point of form; 
were diſſatisfied with the conduct of the vicar general, 
and inquired into the behaviour of Dr. Rives on that oc- 
caſion. Upon which it bath been obſerved, That Dr. 
Rives, a moſt eminent civilian and canoniſt, admitted 
that the oppoſition was good and valid, had it been legally 
offered; and that the parliament of that time proceeded 
upon the ſame opinion. 1e 4p 

(9) The oaths : Theſe ate four in number: two (viz. 
the oaths of allegiance and 'ſupremacy) in, conformity to 
the ſtatutes of the realm; and two others, (viz. the oath 
of ſimony and of obedience to the archbiſhop,) in con- 
formity to the rules and canons of the church (a). 

(10) The definitive ſentence, or the act of confirm- 
ation; by which the judge committeth to the biſhop 
elected, the care governance and adminiſtration. of the 


6 
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(a) For the two feſt oaths, ſee tit. Daths, 20.; for the 3d 
Simony, 4 ; and for the laſt, 19, of this title. 
| | 7 ſpiritu- 


* 


ſpiritualties; and then decrees hum to be inſtalled or in. 
thronized. Gib. 110, 111. Gad. 25, 26, 27. 
And this is performed (in the province of Cante 
by mandate from the archbiſhop to the archdeacon of 
Canterbury ; to whom the right of inſtalling the biſhopy 
of that province hath anciently belonged, and doth ſtill 
belong. Gibſ. 118. „ Holen 8 
(11) Finalhy, à publick notary, by the archdeacon': 
command, records the whole matter of fact in this affair, in 
an inſtrument to remain as authentic to poſterity. God. 25. 
After election and confirmation, and not before, the 
biſhop is fully inveſted to exerciſe, all ſpiritua l jur iſdiction. 
Git. 114. But be! may not ſue for. his temporalties till 
after conſecratiad. i: Harf, c. 40. p. 423. 
15. Upon a tranſſation; all the aforeſaid ceremonies are 
obſerved: but cun/icrutian in that caſe is not requiſite, 
becauſe the biſhop was eonſecrated befote. God. 29. Gib/. 
111. But in the caſe of creation," the proceſs goeth on 
as follo wet: 5627910 >, wi 
The conſecration ſhall always be performed upon ſome 
ſunday or holiday. Forme conſicrr : 5 
As to the place of conſecration; the dean and chapter 
of Canterbury claim it as an ancient right of that church, 
that every biſhop of the province is to be conſeerated in 
it, or the archbiſhop to receive from them à licence to 
conſectate elſewhere. And we are aſſuted, that a long 
ſucceſſion of licence: to that purpoſe are regularly entered 
in the regiſtty of that church. And although betwern the 
years 1235 and 1300, that point was controverted with 
the chapter, it ended in their favour and in the further 
conſirmatiom of the privilege, which was firſt granted b 
Thomas Becket,” and afterwards confirmed by St. Ed. 
mund. And in Cranmer's regiſter there is a memorandum, 
that no biſhop may be conſecrated: without the church 
of Canterbury, but by the ſpecial licence of the dean 
and chapter of Canterbury under the chapter ſeal, 


* 111. ; 
n order for conſecration, the archbiſhop (or ſome other 
biſhop appointed) ſhall begin the communion ſervice : 
another biſhop ſhall read the epiſtle; and another biſhop 
mall read the goſpel. And after the nicene creed and 
ſermon, the elected biſhop, veſted with his rochet, ſhall 
be preſented by two biſhops under the archbiſhop of that 
province, or to ſome other biſhop appointed by lawful 
commiſhon. Form of conſecy. 1 
. , : n 
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Then ſhall the archbiſhop demand the king's mandate 
for the conſecration, and cauſe to be read (as in times 
paſt the pope's mandate was in like manner demanded, 
us is required in the pontifical). Form conſecr. | 

And the oaths of allegiance and ſupremacy ſhall be 
miniſtred to the perſons elected. Form of conſecr. 1 Will, 


c. 8. 

And then ſhall alſo be miniſtred unto them the oath 
of due obedience to the archbiſhop, as followeth: * In 
« the name of God, amen, I N. choſen biſhop of the 
« church and ſee of P. do profeſs and promiſe all due 
© reverence and obedience to the archbiſhop, and to the 
« metropolitical church of C. and to their ſucceſſors: {o 
« help me God, through Jeſus Chriſt,” —But this oath 
ſhall not be made at the conſecration of an archbiſhop. 
Form of tonſetr. | 

To the archbiſhop and to the metropolitical church] That is, 
either when the ſee is full ; or elſe in the vacation, when 
the whole archiepiſcopal juriſdiction is veſted in the dean 
and chapter. Gif. 117. 98 

Then after divers queſtions and anſwers touching the 
epiſcopal office, and before the act of confecration ; the 
biſhop ele ſha!l put on the reſt of the epiſcopal habit. 
Form of conſerr. | | 

According to the office in the 3 Ed. 6. the paſtoral fta 
was delivered to the biſhop ; which delivery in the Roman 
pontifical is preceded by a conſecration of the ſtaff; and 
followed by the conſecration and putting on of a ring, in 
token of his marriage to the church ; and of a mitre as an 
helmet of ſtrength and ſalvation, that his face being adorn- 
ed, and his head (as it were) armed with the horns of both 
teſtaments, may appear terrible to the adverſaries of the 
truth, as alſo in imitation of the ornaments of Moſes and 
Aaron; and of gloves, in token of clean hands and heart to 
de preſerved by him. All which, and many other like ce- 
remonies, our church hath laid aſide; retaining only ſuch 
as are moſt ancient and moſt grave, Gig. 118. 

But at the end of the common' prayer book eſtabliſhed 
by parliament in the ſecond year of Edward the ſixth, it is 
ordered, that whenſoever the biſhop ſhall celebrate the holy 


communion, or exerciſe any other publick adminiſtration; 


he ſhall have upon him, beſides his rochet, a ſurplice or 
alb, and a cope or veſtment, and alſo his paſtoral ſtaff in 
his hand, or elſe borne or holden by his chaplain. © 

And in the rubrick before the common prayer in our 


preſent liturgy, it is ordered, that ſuch ornaments of the 
* * church, 
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or others to be truly either biſhops, prieſts or deacons, 


errors. 


ing of prieſts and deacons, lately ſet forth in the time of 
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church, and of the miniſters thereof at all times of their 
miniſtration, ſhall be retained and be in uſe, as were in 
this church of England by the authority of parliament, ia 
the ſecond. year of the reign of king Edward the ſixth. 

And if any archbiſhop or biſbop, after ſuch election, nomination 
or preſentation, ſhall be ſignified unto them by the king's leiter: 
patents, ſhall refuſe and do not confirm, inveſt, and conſecrate 
with all due circumflance as aforeſaid, within twenty days next 
after the king's hitters patents of ſuch fignification or preſentation 
ſhall come to their bands ; or if any of them, or any other perſan 
or perſons, admit or do any other thing contrary to the flatute 
of the 25 H. 8. c. 20. in ſuch caſe every perſon ſo offending, 
their aiders, counſellors, and abettors, ſhall incur a premunirg, 


57 the eighth Canon: Whoever ſhall affirm or teach; 
that the form and manner of making and conſecrating bi- 
ſhops, prieſts and deacons, containeth any thing in it that 
is repugnant to the word of God; or that they who are 
made biſhops, prieſts or deacons in that form are not law- 
fully made, nor ought to be accounted either by themſelves 
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until they have ſome other calling to thoſe divine offices ; 
let him be excommunicated ipſo facto, not to be reftored 
until he repent, and publickly revoke ſuch his wicked 


And by the thirty-fixth of the thirty-nine Articles: The 
book of conſecration of archbiſhops and biſhops and order- 


Edward the ſixth, and confirmed at the ſame time by au- 
thority of patliamemt, doth contain all things neceſſaty to 
ſuch conſecrating and ordering; neither hath it any thing 
that of itſelf is ſuperſtitious and ungodly. And therefore 
whoſoever are conſecrated or ordered according to the rites 
of that book, ſince the ſecond year of the forenamed king 
Edward unto this time, or hereafter ſhall be conſecrated or 
ordered according to the ſame rites; we decree all ſuch to 
be rightly orderly and lawfully conſecrated and ordered. 


And by the act of uniformity in the 13 & 14 C. 2. A 

criptions to be made unto the 2 nine articles, ſhall be con- 
Arued to extend (touching the ſaid thirty-fixth article) to the but 
containing the form and manner of making ordaining and cenſi- 
crating of biſhops priefls and deacons in this ſaid ac mentiantd, 


as the ſame did wats pr extend unio the book ſet forth in the — 
time f king Edward the ſixth. 13 & 14 C. 2. c. 4. ſ. 30, 31. (a) 
Wien a. biſhop is tranſlated; the former ſee is not void the tay 


by the, election to the new one, until the eleQion k — 
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firmed by the archbiſhop ; for though he is elected, yet it 


may happen that the king ſhall not conſent, or the arch- 
biſhop may not confirm; and it is not reaſodable that the 
biſhop ſhould loſe his former preferment, till he hath ob- 
tzined a new one: And ſo it is in caſe of creation; he is 
not completely biſhop till e 3 Salk. 72. | 

And the dignities or benefices which a biſhop was poſ- 
ſeſſed of before his election, become not void till after con- 
ſecration in the caſe of creation; and after confirmation, 
in the caſe of tranſlation. Upon which foundation it was, 
that all the judges agreed, in the cafe of Evans and Aſcuith, 
V. 3 Car. that if a commendam retinere comes, in the 
former caſe before conſecration, and in the latter caſe 
before confirmation, it comes in time enough ; becauſe 
it comes, while the biſhop is in poſſeſſion of the dig- 
nity or benefice granted in commendam. Palm. 470. 475. 
V. Jones. 162. Gibf. 114. 


16. Every per ſon being choſen elected nominated preſented in- tnftallation and 
veſted and conſecrated as aforeſaid, and ſuing their temporalties — _ of the , 


out of the king's hands, and making oath to the king and to none 


other as aforeſaid, all and may be thrononized or inflalled as 


the caſe ſhall require ; and ſhall have and take their only refli- 
tution ont of the king*s hands, of all the prſſeſſions and profits 
ſiiritual and temporal belmging to ſuch archbiſhoprick or biſhop» 


rick, and ſhall be obeyed in all things according to the name title 


degree and dignity that they Hall be choſen or preſented to, and 
& and execute in every thing touching the ſame, as any archbi- 


ſhop or biſhop of this realm without offending of the prerogative ' 


royal of the crown and the laws and cuſtoms of the realm might 
at any time heretofore do. 25 H. 8. c. 20. f. 6. 
Whereupon, the biſhop being introduced into the king's 
preſence, ſhall do his homage for his temporalties or ba- 
ronyz by kneeling down, and putting his hands between 


the hands of the king, fitting in his chair of ſtate, and by 


taking a ſolemn oath to be true and faithful to his majeſty, 
and that he holds his temporalties of him. God. 27. | 


* Finally; By the x G. f. 2. c. 1 3. and 9 G. 2. c. 26. Outs. 


all within ſix months after his admiſſion, take the 
oaths of allegiance, ſupremacy, and abjuration, in one of 


the courts at Weſtminſter, or at the quarter ſeſſions of the 


peace (a). a i 
How + 18. The 
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(a) The 26 Geo. 3. Co 84. after reciting the neceſſity by 


the laws of the realm of the king's licence to elect, and that 
he biſhop ſhall take the oaths of 
* ö P 2 obedience 


allegiznce, ſupremacy, and 
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Fees, 18. The fees of the whole proceſs, ſrom fiſt to laſt, 


are ſaid to amount to about bool. _ 
Firft fruits, 19. He ſhall alſo compound for and pay his firſt fruits; 
as is ſet forth in the title Firlt fruits and tenths, 
Benefice or die- 20, Upon promotion of any perſon to a biſhoprick, the 
eee oy king hath a right to preſent to ſuch benefices or dignities, 
— as the perſon was poſſeſſed of before ſuch promotion; 
- though the advowſon belongeth to a common perſon. And 
this right of preſenting upon promotion by the king, as 
making the avoidance which would not otherwiſe happen, 
did ſpring from the practice of the popes, and is now an 
unconteſted right of the crown; and hath been eſtabliſhed 
not only by long practice, but by many judgments upon 
full and. ſolemn hearings. Gib/. 763. | 

But in Ireland, the law is, that a man ſhall not be pro- 
moted to a biſhoprick there, until he hath reſigned all his 
preferments in England; by which reſignation it ſeemeth 
hat the king's preſentation in ſuch caſe is defeated, 

In the caſe of the Grocers company againſt Backbouſe and 
the archbiſhop of Canterbury, T. 11 C. 3. it was deter- 
mined, that where the advowſon is in common, ſo that the 
patrons. are to preſent by turns, the king's preſentation. 
doth not paſs for the turn of the otherwiſe rightful patron, 
but be ſhall have his turn ia courſe as it ſhall fall ou, 


Black}. Rep. 770. (a) 
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obedience to the archbiſhop; and that there are divers perſons, 
ſubjects, or citizens of countries, out of his majeſty's domi- 
nions, and inhabiting and reſiding within the ſaid countries, 
who profeſs the publick worſhip of Almighty God, according 
to the principles df the church of England, and who in order 
to provide a regular ſucceſſion of miniſters for the ſervice of 
their church, ate deſirous of having certain of the ſubjeRts or 
citizens of thoſe countries conſecrated biſhops according to the 
form of conſecration in the church of England, ENA rs, that 
the archbiſhop of Canterbury or York, with ſuch other biſhops 
as they ſhall call to their aſſiſtance, may conſecrate ſubjects of 
countries out of his majelty's dominions biſhops,. without the 
king's licence for an election, and without requiring them to 
take the uſual oaths ; but not without firſt obtaining his ma- 
jeſty's licence, and aſcertaining the firneſs of the perſons to be 
conſecrated for ſuch conſecration. But no perſon ſo confe- 
crated ſhall thereby be enabled to exerciſe his office within his 
mejeſty's dominions, and & certthcate ſhall-be given by the 
archbiſhop that he was-conſecrated by virtue of this at. For 
the ordination of prieſts and eacons,. under fimilar circum- 
Kances, {ee Ordination, Meer 

* (a) See Benefice, 10, II, Concerning 
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III. Concerning re/idence at their catbedrals. 


1. Langton. Biſhops ſhall be at their cathedrals, on ſome 
of the greater feaſts, and at leaſt in ſome part of lent, as 
they ſhall find expedient for their ſouls health. Lind. 1 30. 

2. Langton. Biſhops ſhall have honelt eleemoſynaries ; 
ſhall keep hoſpitality, and hear the cauſes of the poor. 
Lind. 6 . 

Jo Othe, Biſhops ſhall abide at their cathedral churches, 
and officiate on the chief feſtivals, and on the Lord's days, 
and in lent, and in advent: and ſhall viſit their dioceſes 
at fit ſeaſons; correcting and reforming the churches, and 
conſecrating, and ſawing the word of life in the Lord's 
foil, Athon. 55. #2 , 

4. Othobon. Biſhops ſhall be perſonally reſident, to take 
care of the flock committed to their charge, and for the 
comfort of the churches eſpouſed to them; eſpecially on 
ſolemn days, in lent, and advent: unleſs their abſence is 
required by their ſuperiors, or for ner toy cauſe, ( That 
is, by their ſuperiots, either eccleſiaſtical or lecular.) 
Athan, 118. . 'S 


IV. Concerning «beir attendance in parliament, | 


- 1. By the above recited ſtatute of the 25 H. 8. c. 20. a pithops lords of 
biſhop upon his election ſhall be reputed and taken as lord parliament, 


elfted. And by divers other {tatutes, biſhops are called 
peers of the land; one of the three gates of the realm; one 
of the greate/t eſtates of the realm; and the like. 25 Ed. 3. 
f#-3.c. 6. 1 El. c. 3. 8 El. c. I. 4A. 1. 


2. As to their right in general to ſit and vote in par- How far 2 38 


. 


"I 
2. 


liament; this hath been carried ſo far by ſome, that they made without 
have aſſerted,” that an adt made in parliament, where the Haga: " 


biſbops have not been preſent, is not good. But this, * 


lord Cote ſeemeth to have ſet in a proper and clear light. 

There are divers acts of parliament, ſays he, which 
appear to have been made by the king, lords temporal, 
and commons, without the lords ſpiritual; and it hath 
deen objected, that ſuch are no acts of parliament z and 
for authority, the roll of parliament in the 21 K. 2. is 
cited, where it is ſaid, that divers judgments - were here- 
tofore undone, for that the clergy were not preſent. 'To 
this ſome have anſwered, that a parliament may be holden 
by the king, the nobles, _ commons, andi never _ 
[4 
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the prelates to it. But we hold the contrary to both theſe, 
and ſhall make it manifeſt by records of parliament ; firſt, 
that the biſhops ought to be called to parliament; and then 
ſecondly, we ſhall ſhew, where acts of parliament are 

without them. 

To the firft, Every biſhop hath a barony, in reſpe& 
whereof, according to the law and cuſtom of parliament, 
he ought to be ſummoned to the parliament, as well as 
any of the nobles of the realm. 

To the ſecond, If they voluntarily abſent themſelves, 


then may the king the nobles and commons make an adt 


of parliament without them; as where any offender is to 


be attainted of high treaſon or felony, and the biſhops abſent 


themſelves, and the act proceeds, the act is good and perſect. 

Likewiſe, if they be preſent; and refuſe to give any 
voices, and the act proceeds, the act of parliament is good 
without them. > 

Alſo, where the voices in parliament ought to be abſo- 
Jute, either in the affirmative or negatiye, and they give 
their voices with limitation or condition, and the act pro- 
ceeds, the act is good; for their conditional voices are no 
voices, 

Of every of theſe we will produce examples out of the 
records and rolls of parliament. 

At à parliament holden in the 15 Eg. 2. the prelates 
counts barons and commons of the realm do charge Hugh 
Spencer the father earl of Wincheſter, and Hugh Spen- 
cer the ſon earl of Gloceſter, with many high and bei- 
nous offences, as by the act called exi/ium Hugonis Le- 
Spencer patris et flii doth appear; and the earls and barons, 
of the realm, in the preſence of the king pronougce 


judgment againſt them, as by the ſaid act appeareth : and 


after, at a parliament holden at York, the ſaid judgment 
and attainder againſt them (by the king's exorbitant fa- 
vour towards them, whoſe favourites they were) was ad- 
nulled, and one of the cauſes was, for that the ſaid judg- 
ment was given without the prelates: whereas the ſame 
being an act of parliament, was entered into the parliament 
rolls as other acts of parliament were; and the conſent of 
the. prelates doth manifeſtly appear, for that they were 
parties to the charge. And after, it was adjudged by the 
authority of parliament, by the 1 Ed. 3. c. 1. that the ſaid 


— againſt them was good, and they confirmed the 
4 | | 


At the /parliament holden io the third year of king 


Richard the ſecond, a bill was exhibited agaiaft the _ 
* : wi 
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with many bitter words, for the ill diſpoſing of the dig- 
nities, offices, parſonages, canonries, prebends, and other 
benefices, whereof they were patrons, and which were 
in their gift, whereof many inconveniences followed; the 
biſhops and other prelates taking great offence at this bill, 
abſented themſelves: whereupoa the king, upon the com- 
laint of his commons, by the advice and conſent of all 
the lords temporal, paſſed the bill, : 

In the ſame parliament great complaint was made of 
the extortions committed by the biſhops and their officers ; 
and thereupon a bill was framed, that juſtices of the peace 
might inquire thereof, and a form of a commiſſion deſired 
to be enacted. The prelates and clergy made their pro- 
teſtation expreſsly againſt the ſaid bill, as tending to the 
blemiſhing of the liberty of the church. Whereunto it 
was replied for the king, that neither for their ſaid pro- 
teftation, nor other words in their behalf, the king would 
not ſtay to grant to his juſtices in that caſe and all other 
caſes, as was uſed to be done in times paſt, and as he was 
bound to do by virtue of his oath made at his coronation, 
Whereupon the act and form of a commiſſion paſſed as was 
deſired, l 

At a parliament holden in the eleventh year of Richard 
the ſecond, in the beginning of that parliament holden in 
that year, the archbiſhop of Canterbury made openly in 
the parliament a ſolemn proteſtation for himſelf and the 
whole clergy of his province, which he defired might be 
entered; and fo it was: the effect whereof was, that al- 
beit they might lawfully be preſent in all parliaments, yet 
for that in this parliament matters of treaſon were to be 
treated of, whereat by the canonical law they ought not 
to be preſent, they therefore abſented Ge faving 
their liberties therein otherwiſe. The like proteſtation 
did the biſhops of Dureſme and Carliſle make. At which 
parliament divers ſtatutes were made, nothing concerning 
life or member : as the ſeventh chapter concerning mer- 
chants, the eighth chapter touching annuities, and the 
ninth chapter againſt new impoſitions, the eleventh con- 
cerning keeping of afſizes, and the like, all which were 
good and perfec ſtatutes, and yet the prelates aſſented not 
o them. | | 
; At the parliament holden in the thirteenth year of 
Richard the ſecond ; when the two bills were read, the 
one intituled a confirmation of the Aatute of proviſors, and the 


forfeiture of him that acceptith a benefice againſt that ſlatute, 


the other intituled ihe penal of him that bringeth in a ſum- 
| 4 * 
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mons er ſentence of excommunication of the pope againſt auy 
perſon upon the flatute of proviſers, and of a prelate executing 
it, both which bills tended to reſtrain the pope's authority, 
which he claimed in diſpoſing of eccleſiaſtical promotions 
within this realm: the archbiſhops of Canterbury and 
York, for the whole clergy of their provinces, made 
their ſolemn proteſtations in open parliament, that they in 
no wiſe meant or would aſſent to any ſtatute or law in 
reſtraint of the pope's authority, but utterly withſtood the 
ſame ; the which their proteſtations at their requeſts were 
inrolled: and yer both bills paſſed, by the king lords and 
commons, 

By a ſtatute in the ſixth year of Henry the fixth, it was 
enacted, by the king, lords temporal, and commons; that 
no man ſhould contract or marry himſelf to any queen of 
England (being the widow of a king, 2 In}. 18.) with- 
out the ſpecial, licence and aſſent of the king, on pain to 
loſe all his goods and lands. The biſhop and clergy be- 
ing preſent aſſented to this bill, as far forth as the ſame 
ſwerved not from the law of God and of the church, and fo 
as the ſame imported no deadly fin. This was holden no 
aſſent ; and therefore it was enacted by the king, lords 
temporal, and commons; and ſo ſpecially entred, omit- 
ting the prelates. * 

And then, ſpeaking of the ſtatute of the 35 Ed. 1. D- 
eſportatis religieſorum, which is à ſtatute ſpecially entred to 
have been made by the king the lords temporal and com- 
mons (omitting the prelates); it muſt be intended, he 
ſays, that the biſhops abſented themſelves; or if they were 
preſent, proteſted againſt it, or gave ſuch voices as were 
againſt the law and cuſtom of parliament: And this ſame 
act of the 35 Ed. 1. in letters patents made within eight 
Jo after, is affirmed to be an act of parliament ; and by 

everal ſubſequent acts of parliament is holden for an act 
of parliament. 2 /. 585, 586, 587, 

3. Concerning the point, whether they fit in parlia- 
ment in their temporal capacity only, by reaſon of their 
temporal baronies; or in their ſpiritual capacity alſo, as 
biſhops ; the ſubſtance of what bath been ſaid ſeemeth ta 
be as followeth. | 

Lord Cale faith; The lords ſpiritual, viz. . archbiſhops 
and biſhops, being 24 in number, fit in parliament by 


| ſucceſſion, in reſpect of their counties, or baronies parcel 


of their biſhopricks. And every one of theſe, when any 
parliament is to be. holden, ought ex debito juſtitiæ to 
have a writ of ſummons. And they may make their 

2 proxy 
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proxy as other lords of parliament. 1 1. 97. 4 Inf, 

12. 4 
1 again; Every archbiſhoprick and biſhoprick in 
England are of the king's foundation, and holden of the 
king per baroniam; and in this right the archbiſhops and 
biſhops are lords of parliament ; and this is a right of great 
honour that the church now hath. 2 ff. 3. 

And this, ſaith Dr, Gion, is true; but not the whole 
truth, For, although their baronies did put them more un- 
der the power of the king, and under a ſtricter obligation 
to attend; yet long before William the conqueror chang- 
ed biſhopricks into baronies, they were, as biſhops, mem- 
bers of the mycel- nad or witena-gemot, which was the 

eat council of the land. And an argument of their ſpi- 
ritual capacity in parliament, is, that from the reign of 
Edward the firſt to Edward the fourth incluſive, as appears 
by the records, great numbers of writs to attend the par- 
liament were ſeat to the guardians of the ſpiritualties, dur- 


ing the vacancies of biſhopricks, or while the biſhops 


were in foreign parts. "The writs of ſummons alſo pre- 
ſerve the diſtinction of prelati and magnates ; and whereas 
temporal lords are required to appear in fide et ligeantia, 
in the writs to the biſhops the word /igeantia is left out, 
and the command to appear is in fide et dileftione, Gibſ, 
127. Seld. Tit. of Hon. 575. 

And in 3 Salk. 73. it is ſaid, that biſhops did fit and 
had a vote in parliament, in the time of the Saxons: but 
it was not in reſpe&t of any barony, but by a perſonal 
privilege, as they were biſhops : for they were not barons 
until the Norman reign ; for in the reign of the Saxons, 
they were free from all ſervices and payments, excepting 
only to caſtles, bridges, [and, as it ſhould have been 
added, expeditions ;] but William the conqueror depriv- 
ed them of this exemption, and inſtead thereof turned 
their poſſeſſions into baronies, and made them ſubject ta 
the tenures and duty of knights ſervice. | 

Unto all which may be added, what lord Hale de- 
livers, in a manuſcript treatiſe touching the right of the 
crown, as ſet forth by the very learned Dr. Jarburton bi- 
ſhop of Glouceſter, in his Alliance between church 
and ſtate,” p. 131. as follows:! The biſhops fit in 
the houſe of peers, by uſage and cuſtom; which I there- 
fore call uſage, becauſe they had it not by expreſs char- 
ter, for then we ſhould find ſome. Neither had they it 
by tenure; for, regularly, their tenure was in free-alms, 


and not per baroniam: and therefore it is clear, they 
14 were 
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were not-barons in reſpect of their poſſeſſions, but their 
poſſeſſions were called baronies, becauſe they were the 
poſſeflions of cuſtomary barons. Beſides, it is evident 
that the writ of ſummons uſually went cleclo et confir mata, 
before any reſtitution of the temporalties; ſo that their 
poſſeſſions were not the cauſe of their ſummons. Nei- 
ther are they barons by preſcription ; for it is evident, 
that as well the lately erected biſhops, as Glouceſter, 
Oxon, &c. had voice in parliameat, and yet erected with. 
in time of memory, and. without any ſpecial words in the 
erection thereof to entitle them to it, So that jt is a pri- 
vilege by uſage annexed to the epiſcopal dignity within 
the realm; not to their order, which they acquire by con- 
ſecration ; nor to their perſons, for in reſpect to their per. 
ſons, they ate not barons, nor to be tried as barons, but 

to their incorporation and dignity epiſcopal. | 
A biſhop may ſit 4+ A biſhop confirmed may fit in parliament, as a lord 
In parliament thereof, It is laid down by lord Coke, that a biſhop 
— confir- 1. may io ſit; but in the caſe of Evans and A cuil“ 
15 before - mentioned, Jenes held clearly, that à biſhop can- 
not be ſummoned to parliament before confirmation, with- 
aut which the election is not compleat. And he adds, 


that it was well known, that Bancroft, being. tranſlated | 


to the biſhoprick of London, could not come to parlia- 
ment, before his confirmation. However, if a biſhop 
may come preſently after confirmation, and before ho- 
e and reſtitution of temporalties; he comes as ſoon as 
he is inveſted with the ſpiritualties, and is not of neceſ- 
ſity to wait for. his temporalties, which is a further argu- 
ment of a ſpiritual as well as temporal capacity in parlia- 
ment. Gib. 129. n 

Biſhops tranſlq- 5. Biſhops being tranſlated, pay no new. fees, upon 
ted, pay no new their being introduced into parliament. This, with the 
fees in l. like order for peers raiſed to higher dignities, was made a 
ſtanding rule, when a table of fees was ſettled in the year 

1663. Gi. 128. 8 ; 

Biſhops places of 6. Anciently, the greateſt part of the biſhopricks in 
reſidence, during England, had ſeats (or, as they were commonly called, 
Ces places) in or near London, in which they were reſident 
during their attendance on parliament, on the court, ot 
their own proper occaſions; and during thofe attendan- 
ces, they might freely exerciſe juriſdiction in their reſpec · 
tive places, as in their own proper dioceſes ; and this 1s 
referred to in the ſtatute of the 33 H. 8. c. 31. for diſl- 
vering the biſhoprick of Cheſter from the archbiſhoprick 


of Canterbury, in which there is this clauſe, Tg 
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« the biſhop of Cheſter and his ſucceſſors, that his houſe 
« at Weſton, being within the dioceſe of Coventry and 
« Litchfield, ball be accounted and taken to be of his 
« dioceſe, and that he being reſident in the ſame, ſhall 
« be taken and accounted as reſident in his own dioceſe, 
« and for the time of his, abode there ſhall have juriſ- 
« dition in the ſame, likewiſe-as all other bi/hops have in 
« the houſes belonging to their ſees in any ether biſhoprick 
« within this realm for the time of their abade in the 


«6 — 

8 moſt of thoſe houſes are either exchanged, 
or (being built into private houſes) are held in leaſe of 
the biſhopricks to which they belonged ; and no houſes, 
now remaining, come under the circumſtance here men- 
tioned (of being a place of reſidence, in another dioceſe) 
but Lambeth houſe and Croydon, belonging to the 
archbiſhop of Canterbury; Wincheſter place, now re- 
moved from Southwark to Chelſea; aud Ely-houſe in 
Holborn, Gib, 132. | 

7. The biſbeps ſhall fit in parliament, on the right ſide of Order of their 
the parliament chamber, in this order: Firfl, the archbiſhop of fitting in partia- 
Canterbury; next to him, on the ſame form, the 2 — 
York; then the biſbop of Lenden; then the biſhop of Dur bam; 
then the biſhop of Winche/ter ; then all the ather biſhops after 
their ancienties, 31 H. 8. c. 10. 2 | | 

8. By a canon of the council of Toledo, no biſhop, or Whether they 

abbot, or any of the clergy, was to be a judge in caſe of MY warn | 
life or limb. Gi 125. 
This canon is ſaid to have been introduced into England 
by archbiſhop Lanfrank ; and confirmed in a_ ſynod held 
at London, and made a ſtanding rule of the Engliſh 
church. Ja. 

And this the clergy claimed as an exemption and pri- 
vilege ; and eſteemed their attendance in parliament, ge- 
nerally as a badge of eccleſiaſtical flavery, JA. 

And in the caſe before us, as they did apprehend them- 
ſelves under an indi ſpenſible obligation to the canon, the 
king gave them leave to withdraw: nevertheleſs, by the 
11th conftitution of Clarendon, they were required to te 
preſent until judgment was to be given. 1d. 

Afterwards, by a conſtitution of archbiſhop Langton, 
it was injoined, that no clergyman ſhould exerciſe ſecular 
juriſdiction; eſpecially in caſes of blood. Lind. 269. 

And by a conſtitution of Othobon : —** In cauſes of 
* blood, in which judgment of death or mutilation of 


* members is given, we injoin that none of the clergy 
* preſume 
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« preſume to be a judge or aſſeſſor; on pain that beſides 
« the ſuſpenſion from his office which he ſhall ipſo facto 
«incur, he ſhall be otherwiſe puniſhed accorging to the 
« diſcretion of his ſuperior ; from which ſentellce of ſuſe 
4 penſion he ſhall in no wiſe be abſolved, unleſs he fil 
make a competent ſatisfaQion.” QOthob. Athon. 92. 

And in conſequence of the aforeſsid canons, the arch. 
biſhops and biſhops were wont to withdraw, when cauſes 
of blood were to be heard: with a proteſtation neverthe- 
leſs, that ſuch abſence ſhould not be any infringement of 
their right to fit and vote in ſuch caſes, if the canons were 
out of the queſtion, Gi. 125. 

And in fact, there are ſeveral inſtances, wherein biſhops 
did fit and vote, or wherein their right was acknowledged 
to fit and vote, in like caſes. 

As in the 4 Ed. 3. Roger de Mortimer, Berisford, 
Mautrevers, and others, were adjudged traytors, by biſhops 
and others in parliament. 

In the 15 Ed. 3. Archbiſhop Stratford was acquitted of 
treaſon in parliament, by four earls, four biſhops, and 
four barons, / 

In the 5 Hen. 4. the commons thank the lords ſpiritual 
and temporal, for their good and rightful judgment in 
freeing the earl of Northumberland. | 

In the 3 Hen. 5. the commons pray judgment of the 


lords ſpiritual and temporal on the earl of Cambridge. 


In the 5 Hen. 5. Sir John Oldcaſtle was attainted of 
treaſon and hereſy, by the lords ſpiritual and temporal. 

Nevertheleſs, lord Coke ſays generally, In caſes of 
trial for treaſon, miſpriſion of treaſon, or 'felony ; the 
lords ſpiritual muſt withdraw, and make their proxics, 
3 Infl. 21. | (+) 
But Dr, Gibſon obſerves, that when the biſhops en- 
tred their proteſtation and withdrew, neither the tem- 
poral nor ſpiritual lords underſtood them to be under any 
engagement to withdraw, from any law of the land, 
And much leſs can it be pretended, he ſays, that they 
are under any legal obligation in our reformed church; 
fince the canon itſelf (ſpeaking of the canon of the coun- 
cil of Toledo) at firſt founded in ſuperſtition, and now 
probably aboliſhed by law, as being to the damage or hurt 
of the king's prerogative royal, was diſregarded for a long 
time after the reformation. It is true, in the tumultuous 
times of king Charles the firſt, this advantage, among 
many others, was taken and inſiſted on, againſt the ec- 
cleſiaſtical ſtate, But when it came to be a queſtion s 
; the 


* 


Biſhops, 


the reign of king Charles the ſecond ; the moſt emi- 
nent civilians of that time were adviſed with by the 
_ biſhops in convocation, and unanimouſly gave an opi- 
nion under their hands, that by their ſtaying in the 
houſe of lords, while caſes of high treaſon were in 

itation there, they were in no danger of irregularity ; 
which was the ancient penalty annexed to the canon. 
Gibf. 125. N 

And Mr. Hawkins, ſpeaking of this matter, ſaith thus; 
It is agreed, that at a trial before the houſe of peers, every 
temporal lord who hath a right to vote in that houſe, 
hath a right to paſs on fuch trial. But it is faid in the 
year book of 10 Ed. 4. b. that upon the trial of a peer in 
parliament, the biſhops ſhall make a procurator, becauſe 
they cannot confent to the death of a man; but this is 
ſaid to be wholly grounded on a canon not in force at 
this day; neither do I find (ſays he) any precedent whete- 
in they have been excluded againſt their conſent, or have 
withdrawn themſelves without a proteſtation of their right 
or making a proxy; and the judgment againſt the Spen- 
cers was expreſsly reverſed for this reaſon among others, 
becauſe the biſhops were not preſent ; and in the prece- 
dents chiefly inſiſted on of the other fide, it is not expreſsy 
ſaid that they were not preſent, and it doth not clearly 
appear, but that they might be included under the word 
peers, However it hath been always admitted, that they 
have a right to vote in a bill of attainder; alſo in the 
earl of Danby's caſe, they were adjudged by the houſe 
of lords. to have a-right to vote in queſtions previous to 
the trial of a peer, though this was ſtrongly oppoſed by tho 
houſe of commons. And their right to vote at the trial 
itſelf, if they think fit, ſeems fully implied in the ſta- 
tute of the 7 W. c. 3. which enacteth, that u the trial 
of any peer ar di for treaſon or e all the peers 
who have a right to fit and wite in parliament ſhall be ſum» 
moned twenty days at leaſt before every ſuch trial, to appear 
at every ſuch trial, and that every peer ſo ſummoned and 
appearing ſhall vote in the trial, every ſuch peer fir! taking 
the oaths of allegiance and ſupremacy, and ſubſcribing and re- 
heating the declaration again popery. 2 Haw. 423- 

But upon this, Sir Michael Fofter (after having ſtated 
the difference between a trial before the court of the 
high ſteward, and a trial in full parliament or before the 
king in parliament) obſerves as follows: before this act, 
the real miſchief ſeems to bave been, that in the trial of 
a peer in the court of the high ſteward, the peet's triers 


were a ſelect number, returned at the nomination of the 
high ſteward; and the priſoner was in every caſe debar. 
red the benefit of a challenge. This was the real miſ- 
chief, and it was in many caſes ſeverely felt. Accord- 
ingly the act applieth the proper remedy ; for it enacteth, 
« that upon the trial of a peer, all the peers having 
«< right to fit and vote in parliament ſhall be ſummoned 
« twenty days before the trial, to appear and vote at ſuch 
* trial: and every peer ſo ſummoned and appeating ſhall 
„ vote in the trial of ſich peer, having fitſt taken the 
« oaths appointed by the at.” ——— The next clauſe 
provideth, „that neither this act, nor any thing therein 
« contained, mall any ways extend, or be conftrued to 
« extend, to any impeachment or other proceeding in par- 
« liamert in any lind whatſiever.” —> The words of the 
laſt clauſe are very general, and ſeem to exclude every 
proceeding in full parliament for the trial of a peer in 
the ordinary courſe of juſtice. But that conſtruction 
was rejected in the cafes of the earls of K:/marnock and 
Cremartie, and of the lord Balmerins, after the late rebel. 
lion. And accordingly all the peets and lords ſpiritual 
were ſummoned. And thoſe lords who appeared having 
taken the oaths appointed by the act, the biſhops upon the 
day the trial came on, aſter making the uſual proteſtation 
withdrew. And the priſoners before their arraignment 
were informed by the high ſteward, that they were in- 
titled to the benefit of this act in its full extent, The 
ſummoning the lords ſpiritual to the trial of thoſe lords 
was (Sir Michael ſays) he apprehends a prudent caution, 
in order to obviate a doubt that might otherwiſe at that 
critical time have atiſen from the words of the ſtatute, 
which (as was before obſerved) are very general. But 
general as they are, he ſays, he doth not conceive that 
they made that meaſure, houph extremely prudent, abſolutely 


and indiſpenſibly neceſſary. ' For general words in a ftatute 


muſt be controuled by the apparent intent of the legifla- 
ture, They muſt in conſtruction be adapted to cafes then 
in contemplation, and to every other proviſion in the ſta- 
tute, ſo as to render the whole one uniform conſiſtent 


rule. And now to apply this obſervation to the 


preſent caſe, The act provideth, that every 3 
ſummoned and appearing ſhall vote in the trial. * 
ing in the trial, muſt (he ſays, as he. apprehends) he 
meant voting throughout the trial, voting as a com 
judge, in every queſtion that ſhall arife during the triat; 
and above all, in the grand queſtion for condemnation of 
10 acquittal. 
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acquittal, Now upon this laſt queſtion the biſhops can- 
not vote. Though it hath been reſolved, and practice hath 
eſtabliſhed the rule, that in a proceeding in full parlia- 
ment in a cafe of blood, they may, if they chuſe it, vote 
upon all previous queſtions, But in a proceeding in the 
court of the high ſteward, which he conceives this clauſe 
of the ſtature had principally in contemplation, and to 
which no mere ſpiritual lord was ever ſummoned or could 
be, no queſtion but for acquittal or condemnation is the 
' ſubjeR of any vote. For in all points of Jaw or practice, 
the high "ſteward gives the rule, as fole judge in the 
court. To conclude this head, the act may (he ſays) 
with propriety enough be ſaid to regulate the proceedin 
in both courts, that of the high ſteward, and that in full 
parliament z but it doth not alter the nature and confti- 
tution of either. Conſequently, it doth not give to the 
lords ſpiritual any right in cafes of blood, which they had 
not before. Fe. Crown. Law. 247. | 
9. Dr. Gibſon ſaith, The lords ſpiritual enjoy the fame whether they 
legal privileges (trial by peers excepted, if they have not ſhall be tried by 
that alſo) that the temporal barons do enjoy; as to have a — — * 
day of grace; hunting in the king's forefts ; and the like. jury. * 
Gibf. . Tr. per pais, 10. 
Sir Vm. Staundforde faith thus: Ducheſſes, counteſſes, 
and batoneſſes ſhall be tried as peers of the realm; but 
ſo ſhall. not biſhops : for none of the ſtatutes relating 
thereunto have been put in ure to extend to biſhops, al- 
beit they enjoy the name of lords of — for they 
have not this name by reaſon of nobility, but by reaſon 
of their office, and have not a place in parliament in 
reſpe& of their nobility, but in reſpe& of their poſſeſſion, 
viz, the ancient baronies annexed to their dignities. 
Slaunf. 153. | | | 
Lord Coke faith; Every lord of parliament, and that 
hath voice in parliament, and is called thereunto by the 
king's writ, ſhall not be tried by his peers, but only ſuch 
as fit there by reaſon of their nobility, as dukes, mar- 
quiſſes, counts, viſcounts, ot barons ; and not ſuch as are 
lords of parliament by reaſon of their baronies which they 
hold in the tight of the church, as archbiſhops and bi- 
ſhops, and in time paſt ſome abbots and priors;z but they 
(hall be tried by the country, that is, by freeholders, for | 
= they are not of the degree of nobility. | 1 If. 31. 
3 . 30. SES | 
Lord Hale, in the manuſcript before quoted, ſays, that 
the biſhops in teſpect of their perſons, ate not barons, nor 
to be tried as barons, | | fr 
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And the late Mr, Madox, in a manuſcript now in the 
Britiſh Muſzum, concerning the Antiquity of paſſing bill. 
in parliament, ſpeaking of this matter of biſhops, ſays, that 
out of parliament, their honour not being inheritable, they 
are to be tried by ordinary freeholders. 
On the other hand, Mr. Hawkins obſerves as follows: 
It is ſaid by Staundforde and Coke, that thoſe who are 
lords of parliament, not in reſpeCt of their nobility, but 
of their baronics which they hold of the crown, as biſhops 
now do, and ſome abbots and priors did formerly, ate 
not within the intent of magna charta, to be tried by the 
peers. And Selden ſeems clear, that this is the only pri. 
vilege which biſhops have not in common with other 
peers. And thoſe who ſeem moſt for the contrary opi- 
nion, admit that the law hath been generally ſo taken, 
Neither do they produce any precedent, where a biſhop 
or abbot hath been tried by the peers upon a commiſſion ; 
but on the contrary admit that there are two precedents 
of their being tried by the country or a jury. And it is 
aid by others, that there are divers precedents of this 
kind; yet Selden, with his utmoſt diligence, ſeems able 
} to produce but two, which clearly and fully come up to 
his point, viz. thoſe of archbiſhop Cranmer and biſhop 
Fiſher. However it ſeems to be agreed, that while the 
parliament is fitting, a biſhop ſhall be tried by the peers, 
2 Haw. 424. 
Finally, lord chief baron Gilbert, in his treatiſe on the 
court of exchequer, page 40, ſays thus: The biſhops 
generally claimed an eccleſiaſtical privilege, to be tried 
only by the archbiſhop as their ordinary ; therefore in the 
caſe of Mark, biſhop of Carliſle, where this challenge 
was made of the liberties of the church, and over-ruled, 
he did not challenge his peerage. And ſo was the caſe 
of Fiſher, biſhop of Rocheſter, in Henry the cighth's 
time. For they would not make any challenge to be 
tried by their peers ; for that would have admitted a tem- 
poral juriſdiction. So by non-uſer of any right of being 
tried by their peers in capital caſes, theſe biſhops who 
held per baromum, and had conſequently a privilege to 
have ſuch a trial, totally loſt the ſame, and are tried by a 
common jury. oi 
— 2 10. Prelates are included by name in the ſtatutes 
ſeandatis mage Which give the actions de ſcandalis magnatum, 2 R. 2. 
natum. Co 5. 12 R. 2. c. 11. 
What courts , 1. None but the king's courts of record, as the court 
dico — of common pleas, the king's bench, juſtices of gaol deli- 
—_— very and the like, can write to the biſhop to certify — 
= | tardy, 


Ae e 


„oe 0 


. Sen 


Biſhops. 


tardy, loyalty of matrimony, and the like eccleſiaſtical 
matter; for it is a rule in law, that none but the king 
can write to the biſhop to certify, and therefore no inferior 
court, as London, Norwich, York, or any other incor- 
poration ; but in thoſe caſes, the plea muſt be. removed 
into the court of common pleas, and the court muſt write 
to the biſhop, and then remand the record. And this was 
done in reſpect of the honour and reverence which the law 
gave to the biſhop, being an eccleſiaſtical judge, and a lord 
of parliament. 1 fl. 134, | 


V. Spiritualiies of biſbopricks in the time of vacation. 


1. When a biſhop dies, or is tranſlated, or is employed 
beyond the ſeas in negotiations for the ſervice of the king 
and kingdom ; the law takes care to provide a guardian as 
to the ſpiritual juriſdiction, during ſuch vacancy of the 
ſee or remote abſence of the biſhop, to whom preſenta- 
tions may be made, and by whom inſtitutions, admiſſions, 
and the like, may be given: And this is that eccleſiaſtical 
officer, whether he be the archbiſhop, or his vicar general, 
or deans and chapters in whomſoever the office relwdes, 


whom we commonly call the guardian of the ſpititualties. 


God. Introd. 9. God. 39. | | 

2. By the canon law, the dean and chapter are guar- 
dians of the ſpiritualties during the vacancy. And it hath 
been allowed, that of common right they are ſo at this day 
in England, and that the archbiſhop hath this privilege 
only by preſcription or compoſition. 2 /. 15. YYoodyb, 1. 
c. 3. Fohnf. 56. me FREY 

And divers deans and chapters do challenge this by an- 
cient charters from the kings of this realm. God. 39. 

But now generally here in England, ducing. the. vacancy 
of any ſee within his province, the archbiſhop is. guardian 
of the ſpiritualties (as hath been ſaid) by preſctiptioa ar 
compoſition; whereby all epiſcopal rights of the dioceſe 
belong unto him, and all eccleſiaſtical juriſdiction is ex- 


erciſed by him or his commiſſioners, for that time, C . 


39. 42. Ayl. Parerg. 125. 49 
But when an archiepiſcopal ſee is vacant, the dean and 
chapter of his dioceſe are guardians of the ſpiritualties; 
that is, the ſpiritual juriſdiction of his province and dioceſe 
is committed to them. Ged. 41. 1 
And by the 25 H. 8. c. 21. when the ſee of the arch- 
biſhoprick of Canterbury is void, the guardian of the ſpi- 
Vol. J. ; titualties 
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ritualties ſhall grant faculties licences and diſpenſations 
(throughout both provinces) as the archbiſhop might have 
done. /. 16. | A 
His powers „The guardian of the ſpiritualties hath all manner 
i of juriſdiction of the courts, as the power of granting 
licences to merry, probate of wills, and adminiftration 
of inteſtates eſtates, during ſuch vacancy ; and alſo of 
granting admiſſions and inſtitutions : but he cannot 
as ſuch conſccrate or ordain or preſent to vacant 
benefices, or confirm a leale. , God, 21. 39. Hood, d. 1, 
Co 3 | 
5 And he ſhall have the perquiſites that happen by the 
execution of ſuch power, until the new elected biſhop 
may by law execute the ſame. Na, c. 40. 
When his power 5. After election and confirmation (and not before) 
n. the biſhop is fully inveſted with a right to exerciſe all 
ſpiritual juriſdiction ; and conſequently, then the power 
of the guardian of ihe (picitualties ceaſcth. ' Gi 114. 


Li 
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And perquifites, 


VI. Temporaliies of biſhopricks in the time of vacation, 


What is meant © 7. A biſhop's temporalties are all ſuch things as the 

by temporalties. biſhops have by livery from the king, as caſties manors 
lands tenements tithes and ſuch other certainties, of 
which the king is anſwered during the vacation, Vl. 
c. 40. | 

Who hath the 2. The cuftody of the temporalties of every arch- 

cuſtody of the hjſhoprick and biſhoprick within the realm, and of ſuch 

Aemporalties, a bbies and - priories, as were of the king's foundation, 
after the ſame became void, belonged to the king during 
the vacation thereof, by his prerogative : for as the ſpi- 
ritualties belonged during that time to the dean and chap- 
ter of common right, or to ſome other eccleſiaſtical per- 
fon by preſcription or compoſition; ſo the temporalties 
came to the king, being patron and proteHor of the 
church, in fo high a prerogative incident to his crown, 
as no ſubject can claim rhe tempotalties of an archbiſhop- 
rick or biſhoprick when they fall, by grant or preſcription, 
2 Iſt. 15. | | 

Who hath the 3. And upon the filling of a void biſhoprick, not the 

profits thereof, © new "biſhop, bur the king by his prerogative, hath the 

3 va temporaltics thereof, from the time that the ſame became 
void, to the time that the new biſhop ſhall receive them 
from the king. alf. c. 40. 
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And by the ſtatute of the 17 Ed. 2. fl. 1. c. 14. The 
ting ſhall have eſcheats of lands of the freehalders of archbiſhops 
und biſhops, when ſuch tenants be attainted for felony in time 
of vacation, whilſt their temporalties were in the king's hands 


to give at his pleaſure, ſaving to ſuch prelates the ſervice that 


thereto is due and accuflomed, 

Accordingly, the temporalties being in queen Eliza- 
beth's hands, a copyholq eſcheated ; which was granted by 
the queen, and it was held to be good. E. 42 El. Covert's 
caſe, Cre. El. 754. 

4- By the 1 Ed. 3. ſt. 2. c. 2. Becauſe before this 
time, in the time of king Edward father to the king that now 
in the king by evil coun/ellors cauſed to be ſeized into his 
hands the temporalties of divers biſhops, with all their goods 
and chattels therein found, without any cauſe, and the ſame 
held in his hands by a long ſeaſon, and continually thereof took 
the profits, to the great damage of the ſame biſhops, waſtes ; 
and defliruttions of all their chattels manors parks and words ; 
the king will and granteth, that from henceforth it ſhall not be 
done. 

By the 14 Ed. 3. ſt. 4. c. 3. Ve will and grant, that 
from henteforth we nor our heirs all not take, nor cauſe to be 
taken into our hands, the temporalties of archbiſhops biſhops ab- 
bets priors or other people of holy church, of what eflate and 
condition they be, without a true and juſt cauſe, according to 
the law of the land, and judgment thereupon given. 

By the 25 Ed. 3. ſt. 3. c. 6, Becauſe the temporalties of 
archbiſhops and biſhops bade been oftentimes taken into the king's 
hands, for contempts done to him upon writs of quare non 
admiſit, and likewiſe for divers other cauſes, whereof the pre- 
lates have prayed the king that no ſuch taking ſhall from hence= 
forth be made; the king willeth and granteth, that the juſtices 
who ſhall give judgment againſt any prelate in ſuch caſe or 
the like, ſhall receive for the contempt ſo judged @ reaſon- 
able fine at the time of the judgment if the party offer the 
ſame, or otherwiſe after the judgment, at what time the party 
will offer himſelf. 
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5. Ranulph, chaplain to king William Rufus, and af- Committing 


terwards by him made biſhop of Durham, was. a factor 
for the king in making merchandize of church livings, 
inaſmuch as when any archbiſhoprick biſhoprick or mo- 
naſtery became void; firft, he perſuaded the king to 
keep them void a long time, and converted the profits 


thereof ſometime by letting, and ſometime by ſale of the 


ſame, whereby the temporalties were exceedingly waſted 


and deltroyed ; ſecondly, after a long time no man was 
128 2 preferred 


waſte, during 


the vacation. 
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n to them by delivery of the ring and ſtaff, by 
ivery of ſeiſin, freely, as the old faſhion was, but by bar. 
gain and ſale from the king, to him that would give moſt; 
by means whereof, the church was ſtuffed with unworthy 
and inſufficient men. 2 In,. 15. 
But by the great charter, 9 H. 3. it is enacted as fol. 
lows: The guardian, fo long as he Hall have the cuflody of 
the land of an heir within age, ſhall krep up the houſes parks 
warrens 'ponds mills and other things pertaining to the ſame 
land, with the iſſues of the ſaid land; and he ſhall deliver to 
the heir when he cometh to his full age, all his land flored with 
ploughs and all other things, at the leaſt as he received it. All 
theſe th.ngs ſhall be abſerved in the cuſlodies of archbiſhopricks 
biſhapricks abbeys priories churches and dignities vacant which 
appertain unto us ; except this, that ſuch cuſtody ſhall nat by 
old. c. 5. | 
i Shall not be ſold] Fleta faith, that the ſame ſhall not be 
ſold nor let to farm; yet the king may commit the tem- 
poralties of them during, the vacation, as by the ſtatute of 
the 14 Ed. 3. (hereafter following) doth appear. 2 In}. 15. 
By the ſtatute of the 3 Ed. 1. c. 21. In right of land: 
of beirs being within age, which be in ward of their lords, it 
is prauided, that the guardian Hall keep and ſuſlain the land, 
without making defirutiion of any thing; and that of ſuch 
manner of wards ſhall be done in all points as is contained in 
the great charter, and that it be ſo uſed from henceforth. And 
in the ſame manner ſhall archbifſhepricks tiſhapricks abbaciei 
churches and all ſpiritual dignities be kept in time of vacation. 
By the 14 Ed. 3. ft. 4. Becauſe that in the petition of the 
prelates and clergy it is contained, that eſcheators and other 
- keepers, in the time of vacaiion of archbiſhopricks biſbopricli 
| and other prelacies, have done great wafle and deftrufiion ; 
. we will and grant, that at all times 2 henceforth, when 
ſuck void ani en ſhall happen, that our eſcheaters and the eſcheatori 
.of our heirs which for the time ſhall be, ſhall enter and cauſe ua br 
tuell kept the ſaid voidances, without doing waſle or deſtrutiim 
in the manirs warrens parks ponds or words ; and that they 
fell no under wood, nor hunt in the parks or warrens ; nor fi 
in ponds nor free fiſhings, nor ſhall rack nor take fines of tht 
tenants, free ner bend; but ſhall keep and ſave as much as 
pertaineth to the ſaid voidances, without doing harm or any 
manner of oppreſſion. And if the dean and chapter of churches, 
cathedral priori ſubpriors prioreſſes ſubprioreſſes and covents 
of prelacics abbies or priaries, whoſe voidance pertaineth 10 ut 
and our heirs, will render to us and our heirs the value of ibe | 
ſaid voidance, as other will reaſonably yield, then the chancellor lay 
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and treaſurer ſhall have power to let to them the ſaid voidances 


by goed and ſufficient ſurety, ſo that they ſhall have the ſame 
before all other, yielding to us the value of them, according 


as ſhall be found by remembrances of the exchequer, er by inqueſt 


to be talen upon the ſame if need be, without making fine. 
And in caſe they will not accord to yield to the value, nor find 

eb ſurety ; then the chancellor and treaſurer /hall cauſe to be 
ordained the good preſervation of fuch voidances by eſtheators or 
other ſufficient keepers to anſwer the king of that to him per- 
taineth reaſonably, without doing waſte or deſtruction, er other 
thing which may turn in difherijon of the churches whereof ſuch 
voidances all happen. c. 4. | 

And we do grant full power to cur ſaid chancellor and trea- 
ſurer, which taking to them other of our council ſuch as to them 
Hall ſeem beſt to be taken, by good information of remembr ances 
of the exchequer and other informations as to them ſhall ſeem 
be ſhall let the vacations of archbiſhopricks biſhopricks ab- 
bacies priories and other hon ſes whoſe voidances pertain unto us, 
to the dean aud chapter prior or ſubprior prioreſs or ſabprioreſi 
and covent, to yield a certain of every voidance by the year 
quarter or month during the vacations, according as to them 
Hall ſeem bet, without making any fine; ſo that no eſcheator 
nor other minifter, in the time of vacation, ſhall have cauſe to 
enter or medale to do any thing, which ſhall be in prejudice 
of the churches, whereof ſuch vogdances ſhall happen : ſaving to 
us and to our heirs, the knights fees, advowfons of churches, 
eſcheats, wards, marriages, reliefs, and ſervices of the ſaid 
fees. c. 5, 3 


6. By the 52 H. 3. c. 28. it is provided, that F any Remedy for the 


wrongs or treſpaſſes be done to abbots priors or ather prelates e 


the church, and they have ſued their right for ſuch wrongs, 7 of his 
and be prevented with death before judgment given therein; predeceſſors 


their ſucceſſors ſhall have their attigns ta demand the goods of 
their church out of the hands of ſuch treſpaſſers, Moreover, 


the ſucceſſors ſhall have like action for ſuch things as were lately 


withdrawn by ſuch violence from their houſe and church, before 
the death of their predeceſſors, though their ſaid predeceſſors 
did not purſue their right during their lives. And if am in- 
trude into the lands or tenements of ſuch religious perſons in the 
time of the wacatien, of which land; their predeceſſors died 
ſeiſed as in the right of their church, the ſucceſſirs ſhall have a 
writ to recover their ſeiſin. And damages ſhall be awarded 
them, as in aſſiſe of novel diſſeiſin is wont to be. 

It is provided) There were two miſchiefs at the common 
law (as many did hold); the firſt, that if goods were 
taken away in the life of the predeceſfor, after his death 
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the ſucceſſor had no remedy for ſuch treſpaſſes; and the 
other miſchief was, that if in time of vacation any in- 
truſion were made, the ſucceſſor had no remedy to te- 
cover the land with damages, though thereof his prede- 
ceſſor died ſeiſed: and both theſe are remedied by this act. 
2 inf. 161. 

Aobats priors or other prelates] The word prelates being 
placed after abbots and priors, who are inferior to arch- 
biſhops and biſhops, lord Coke ſuppoſeth, that theſe laſt 
are not comprehended in this act, and labours to prove 
that they are not. But Fitzberbert is of a contrary opinion, 
and includes archbiſhops and biſhops in the word pre/ates, 
and alſo in the words [f ſuch religious perſons] in the 
latter clauſe ; and ſays, that the biſhop ſhall puniſh a 
treſpaſs done in time of vacation of the biſhoprick, in 
cutting down of trees and the like, for of right the king 
cannot cut ſuch trees; but for hunting in the parks, or 


fiſhing in the piſcaries, it ſeemeth the ing ought to have 


the action for the treſpaſs done in the time of the vacancy; 
But if they do deſtroy all the fiſh within the fiſh- pools, 
or kill all the deer in the parks, in the time of the 
Vacancy ; it ſeemeth reaſonable, that by this ſtatute the 
ſucceſſor. have an action for ſuch treſpaſs. Grb/. 65 5. 

Lately withdrawn] Yet if the taking of the goods were 
long before ſuch death, the ſucceflor thall have an action 
of treſpaſs by this ſtatute. 2 1% 152. 

When a new biſhop is made, he may not de jure 
before his conſecration claim the temporalties of his bi- 
ſhoprick, although that ex gratia the king by his letters pa- 
tents may grant them unto him after his conficmation, and 
before his conſecration, and the grant then made is good : 


but after that he is conſecrated inveſted and inftalled, he 


may ſue for his temporalties out of the king's hands by a 
writ directed to the eſcheator. Yet upon ſuch writ, the 
temporalties are not de jure to be delivered, until the 
metropolitan hath certified the time of his conſecration, 
although that the freehold of the temporalties be in bim by 
the conſecration. Wal. c. 40. 


Il. Archbiſhops juriſdiftion over their provincial 
7. The archbiſhop hath two concurrent juriſdictions, 


one as ordinary or biſhop within his own dioceſe, the 
other as ſuperintendant throughout his whole province .- 
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all eccleſiaſtical matters, to correct and ſupply the deſects 
of other biſhops. 
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2. By a canon of Edmund archbiſhop of Canterbury, Prefentment of 
There ſhall be in every deanry, two or three men, having God he excels of 


before their eyes, who at the command of the archbiſhop or his 
official, ſhall preſent unto them the publick exceſſes of prelates 
and other the clergy. Lind. 277, 

Two or three men] Which office devolved afterwards 
upon the churchwardens. Lind. 277. 

In every deanry] That is, rurel deanry. Ia. 

His official) Who hath the ſame eonfiftory with the 
archbiſhop himſelf, at leaſt in thoſe things which concern 
his metropolitical juriſdiction. Lindw. 277. | 

Publick exceſſes] That is, notorious ; whereof great and 
publick infamy doth ariſe. Ia. 

Of the prelates]) To wit, biſhops; who inaſmuch as 
they are his ſutfragans, are ſubject immediately to the 
archbiſhop and his official; and alfo the officials of the 


ſame biſhops. 7d, 
And other the clergy] viz. Subject to the ſaid ſuffragans. Id. 


If the archbiſhop viſit his inferior biſhop, and inhi- Archbithep's 
dit him during the viſitation; if the biſhop hath a title to viſitation of 


collate to a benefice within his dioceſe by reaſon of lapſe, 
yet the biſhop cannot inſtitute his clerk; but the clerk 
ought to be preſented to the. archbiſhop, and the arch- 
biſhop is to inſtitute him, by reaſon that during the in- 
hibition, the biſh"p's power of juriſdiction is ſuſpended, 


concerning the depoſing or depriving of a biſhop. 
truth is, depoſing is one thing, and depriving is another 
thing very different. Depoſition implies the taking away, 
or putting him from the office itſelf, or degrading him 
from the order of biſhop ; deprivation only rakes from him 
the exerciſe thereof in tuch a particular dioceſe, leaving 
him ftill biſhop as much as he was before, and only va- 
cates his promotion. 

As to the former of theſe, the power of depr/ing, Dr. 
Ayliffe ſays, that by a canon of the council of Lateran, 
biſhops cannot be depoſed by their metropolitans, without 
the pope's leave or licence fo to do; even as a biſhop can- 
not by his power alone depoſe any clerk from his orders, 
though he may by himſelf give a perſon orders, Al. Pa- 


rerg. 124. (a) 
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And Dr, Godolphin ſays, that the conſecration of 3 
biſhop is character indelebilis : infomuch that although it 
ſhould ſo happen, that for ſome juſt cauſe he ſhould be 
deprived or removed from the ſee, or ſuſpended ab officio et 
ben:ficia, both from bis ſpicitual juriſdiction as to the 
exerciſe and execution thereof, and alſo from the tempo- 
ralties and profits of the biſhoprick ; yet he ſtill retains 
the title of a biſhop, for that it is ſuppoſed the order 
_ cannot abſolutely be taken from him, Gad. Rep, 
an. 49. 

But as to deprivation, Dr. Ayliffe ſays, that in England, 
an archbiſhop may deprive a biſhop, if his crime deſerves 
ſo ſevere a puniſhment; and that it is ſaid in the canon 
law, that a biſhop who is unprofitable to his dioceſe ought 
to be deprived, and no coadjutor aſſigned him, nor ſhall 
he be refiored again thereunto. Hi. Par. 124. 

And Dr. Gibſoo delivers it abſolutely. that the arch- 
biſnop has a right to deprive a ſuffragan biſhop ; and for 


the ſame refers to the caſe of Lucy and Dr. Watſon biſhop 


of St. David's, E. 11 V. which was thus: Lucy promoted 
a ſuit ex officio before archbiſhop Teniſon, in a court 
held at Lambeth before the archbiſhop himſelf in perſon 
(who called to his affiſtance ſix other biſhops) for ſimony 


and other offences. And the biſhop of St. David's moved 
the court of king's bench for a prohibition z and the ſug- 


geſtion was : 5 

Firſt, That it doth not appear, that the biſhop of St. 
David's was cited to appear in any court whereof the law 
takes notice; for the citation is, that he ſhould appear 
before the archbiſhop of Canterbury or his vicar general, 


in the hall of Lambeth houſe; which is not any court 


whereof the law takes notice: for the archbiſhop bath 


the ſame power over his ſuffragan biſhops, as every biſhop 


Hath over the clergy of his dioceſe; but no biſhop can 
cite the clergy before himſelf, but in bis court; and 
therefore the citation ought to have been here, to appear 
in the arches, or ſome other court of the archbiſhop. 


But it was anſwered, that without doubt the archbiſhop 


hath juriſdiction over all the clergy, as well biſhops as 
others, within his province: And for that was cited the 


caſe of Dr. Wood biſhop of Litchfield and own who 


in the year 1687 was ſuſpended by archbiſhop Sanctoſt 
for dilapidations, and the profits of the biſhoprick were 


ſequeſtered, and the epiſcopal palace was rebuilt out of 
them, and he died under that ſequeſtration: And there 
was cited alfo the caſe of Marmaduke Middleton * 
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of St. David's, who in the year 1582 was ſuſpended by 
the bigh commiſſioners (who had not any new, or greater 
juriſdiction than the archbiſhop) for miſapplication and 
abuſe of the charity of Brecknock (which was one of the 
crimes of which this preſent biſhop is alſo accuſed). And 
Holt chief juſtice ſaid : The admitting of that point of 
the juriſdiction to be diſputed, would be to admit the 
diſputing of fundamentals, which the counſel of the other 
| fide attempt to ſubvert, not duly conſidering the reſpeR 
due to the primate and metropolitan of England ; for the 
archbiſhop of Canterbury has without doubt provincial 
juriſdition over all his ſuffragan biſhops, which he may 


exerciſe in what place of the province it ſhal! pleaſe him; 


and itys not material to be in the arches, no more than in 
any other place; for the arches is only a peculiar, con- 
ſiting of divers pariſhes in London, exempt from the 
biſhop of London, where the archbiſhop of Canterbury 
exerciſeth his metropolitical juriſdiction, but he is not 
confined to exerciſe it there: And the citation is here to 
appear before the archbiſhop himſelf, or his vicar general, 
" who is an officer of whom the law takes notice; for the 
vicar general in the provinces is of the ſame nature as the 
chancellor in every particular dioceſe ; and the dean of 
the arches is the vicar general of the archbiſhop in all the 
vince. 
; Secondly, It was urged by the counſel of the biſhop 
for the prohibition, that the matters contained in the ar- 
ticles exhibited againſt the biſhop before the archbiſhop 
were of temporal cognizance, and not cognizable before 
the archbiſhop : The firſt of which articles was, that the 
diſhop of St. David's, being incumbent of che church of 
Boroughgreen in the county of Cambridge, covenanted 
with William Brooks for two hundred guineas, to make 
him his curate, and to reſign to him his rectory, when he 
ſhould be requeſted to do it. But by Holt chief juſtice, 
fimony is an offence by the canon law, of which the 
common law doth not take notice to puniſh it ; for there 
is not a word of fimony in the ſtatute of Elizabeth, but of 
buying and ſelling: Then it would be very unjuſt, if 
eceleſiaſtical perſons might offend againſt their eccletiaſtical 
duty in ſuch inſtances, of which the common law cannot 
take notice to puniſh them, and yet the king's bench 
ſhould prohibit the ſpiritual court from infliting puniſh- 
ment according to their law : The clergy are ſubject to a 
law different from that to which laymen are ſubject ; for 


they are ſubject to obey the canons 3 for the ——_— 
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of the clergy may make laws to bind all the clerks, but noy 
the lay people; and if the clergy do not conform them. 
ſelves, it will be cauſe of deprivation. | 

Then the counſel for the biſhop ſaid, that another ar. 
ticle againſt the biſhop was, that he took exceſſive fees, 
for conferring orders, inſtitutions, viſitations, and the 
like; which amounts to extortion ; and therefore is pu- 
niſhable by indictment at the common law; and the ta- 
ther, becauſe they ſhew cuſtom for the ſaid fees, and the 
ſpiritual court cannot try cuſtom or not. But it was 
anſwered, and agreed to by the court : that theſe offences 
in the ſpiritual court, and by the canon law, are ſimony. 
And by Helt chief juſtice ; by the canon law, and of com- 
mon right, no pzrſon ought to take any thing for chriſten- 
ing of children, burials, or the like, but by cuſtom they 
are allowed to take ſomething; and procurations are 
ſuable only in the ſpiritual court, and are merely an ec. 
cleſiaſtical duty; and it is a queſtion, Whether the taking 
more for them than ought to be taken, can be extortion at 
common law? and in the preſent caſe, the matter of cuſtom 
is not in queſtion, for then they ought to have laid a poſi. 
tive cuſtom to take ſuch a ſum, which is not here, but 
only that he took more than the uſual fees; but if the 
cuſtom had been laid, it ſeemed to him that a prohibition 
would not have lain ; becauſe it concerns mere eccleſiaſtical 
perſons” and rights, and therefore may be founded upon 
their eccleſiaſtical conſtitutions. 

Then the counſel for the biſhop ſaid, that another ar- 
ticle againſt him was, that he ordained a man, and did 
not adminiſter to him the oaths according to the 1 W. 
and yet certified under his epiſcopal ſeal that be had taken 
the oaths, whereas he had not taken them; which is 
puniſhable by the ſtatute of the 1 1. at common law, 
being a breach of the ſtatute, But to this it was an- 
ſwered by the court, that the ſtatute hath made it now 
part ef the office of a biſhop, to tender the oaths upon or- 
dination; and then the metropolitan may proceed againſt 
a biſhop, if he doth not obey the ſtatute in this point, for 
proceeding contrary to his office of biſhop. 

Then the counſel for the biſhop: argued, that another 
article againſt him was, that he had ordained a man un- 
der age; that the biſhop made his defence and ſaid, that 
the churchwardens had certified to him that he was of 
full age; to which the promoter anſwered, that the cer- 
tificate was forged, for the ſaid ghurchwardens did not 


certify, and one of them could not write; ſo that = 
article 
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article imports forgery, and therefore examinable and pu · 
niſhable at the common law; and ſince the act of uni- 
ſormity hath altered the law, they ought to proceed on the 
ſaid act, for ordaining under age. But the court faid, 
that the diſtinction which would anſwer almoſt all theſe 
objeAions, was this; that as to what relates to the office 
of biſhop, and is againſt his duty as a biſhop, the ſpiri- 
tual court may proceed againſt him, to deprive him, but 
not puniſh him as for a temporal offence: In Caudrey's 
caſe, 5 Co. upon a ſpecial verdict found it appeared, that 
Caudrey was deprived for preaching againſt the common 
prayer ; and though there was other puniſhment appointed 
by the ſtatute, and not deprivation until the ſecond of- 
fence, yet it was held, that the ſpiritual courr might pro- 
ceed by their own law, and deprive him for the firſt; it 
being againſt the duty of his office as a miniſter, and 
they having power to purge their body of all ſcandalous 
members, 

Another article was, for the abuſe of the charity at 
Brecknock, and for putting out the ſchoolmaſter there, 
and for detaining a deed of exemplification. And a pro- 
hibition was granted as to this article, but denied as to the 
reſt, L. Raym. 447. | 

A prohibition being denied, the archbiſhop went on, 
and many ſcandalous things were proved againſt the bi- 
ſhop of St. David's, to the ſatisfaction of the court. But 
when they were going to give judgment, the biſhop, 
though he had waved the privilege of his peerage, and had 
gone on ſubmitting to the authority of his judge, yet then 
reſumed his privilege. No regard however was had to 
this plea, ſince it was not offered in the firſt inſtance: 
and the archbiſhop pronounced a ſentence of deprivation. 
2 Warn, 656. | 

Upon this, the biſhop of St. David's appealed to the 
delegates: and perceiving that they were of opinion" to 

the ſentence, he moved again for another prohibi- 
tion to be granted to the commiſſioners delegate, to ſtay 
their proceedings in the appeal from the ſentence of the 
archbiſhop; upon a ſuggeſtion, 1. That by the canon lau, 
the archbiſhop alone could not deprive a biſhop, 2: That 
the delegates refuſed to admit his allegations, | 

As to the firſt ; Holt chief juſtice and the reſt held, that 
an archbiſhop hath power over his ſuffragan biſhops, and 
may deprive them; that though there may be a co-ordina- 
tion amongſt the biſhops jure divino, yet there is a ſubordi- 
nation jure ecclgſiaſtico qua bumano z not of neceſſity from the 
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nature of their offices, but for convenience : and for what 
other purpoſe have archbiſhops been inſtituted by eccleſi. 
aſtical conſtitutions? The power of an archbiſhop was 
very great here in England anciently ; and he had the 
ſame juriſdiction of ſupremacy, as the patriarchs of Con- 


ſtantinople and other places. The pope uſed to call him 


alterius orbis papam, and he exerciſed the ſame juriſdic- 
tion with him. Theodore, who was archbiſhop not long 


after Auſtin, deprived Winifred biſhop of York, for the 


ſaid ſee was not then metropolitical, but ſubject to the 
archbiſhop of Canterbury; and yet at the ſame time there 
was a council held, and Beda commends Theodore for 
it, But afterwards, in the time of Henry the firſt and 
king Stephen, the pope uſurped the authority of the 
archbiſhops ; in exchange for which, they became legati 
nati of the pope. And that is the reaſon why this prac- 
tice cannot be found to have been put in uſe for ſo long a 
time. But at this day, by the act of Hen, 8. this juriſ. 
diction is reſtored. It was always admitted that the arch- 
biſhop bad metropolitical juriſdiction, and the biſhops 
ſwear canonical obedience to him; and where there is a 
viſitatorial power, there is no reaſon to queſtion the power 
of deprivation; for the ſame ſuperiority, which gives 
him power to paſs eccleſiaſtical cenſures upon the biſhops, 
will give him power to deprive, it being only a different 
degree of puniſhment for a different degree of offence. 
And to queſtion the authority of the archbiſhop, is to 
queſtion the very foundations of the government. But 
Holt chief juſtice ſaid, that though he was fully ſatisfied 
that the archbiſhop hath ſuch juriſdiftion 3 yet he would 
not make that the ground of denying a prohibition in this 
caſe: The matter of the ſuggeſtion is, that the archbiſhop 
is reſtrained by the canon law, from proceeding without 
the aſſiſtance of others: whether he be ſo or not, is mat- 
ter proper for the conuſance of the delegates upon the ap- 
peal, but is no ground to prohibit them from proceeding; 
and it is without precedent, to grant a prohibition to the 
eccleſiaſtical court, becauſe they proceed there contrary to 
the canons. 


Then it was moved, that the court would grant a man- 


damus to the. delegates, to admit the biſhop's allegations; 
and it was compared to the caſes where they grant manda- 
mus's to compel the granting of probates of wills, or lei- 
ters of adminiſtration. But by Holt chief juſtice; The 
king's bench cannot grant a mandamus to them, to com- 
pel them to proceed accarding to their * man. 
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damus's are grantable to compel probate of wills, becauſe 
it concerns temporal right; and to compel the granting 
of letters of adminiſtration, becauſe the ſtatute directs to 
whom they ſhall be granted. But in the preſent cafe a 
mandamus was not granted, | | 

Upon the whole, a prohibition was denied by the court; 
and they ordered that the ſuggeſtion be entred on re- 
cord, that the court might enter their reaſons of denial. 


L, Raym. 539. 4 
After which denial of the prohibition, the biſhop of 


St. David's petitioned to the lord chancellor Somers, to have 


a writ of error upon this denial of the prohibition, Who 
having ſome doubt, whether it would lie or not, referred 
it to the then attorney general: who certified his opinion 
to be, that a writ of error would lie in this caſe, Upon 
which, the ſuggeſtion was entered upon record, and the de- 
nial of the prohibition z and the writ of error was granted, 
and the whole record brought by the chief juſtice into par- 
liament. And afterwards, upon hearing of his opinion, 
the lords of parliament were of opinion, that a writ of 
error would not lie in this caſe, | 

And lord Raymond ſays, that lord chief juſtice Holt 
told him, if the lords had been of opinion, that the pro- 
hibition ought to have been granted, yet he never would 
have granted it. L. Raym. 545. 

And Dr. Watſon was afterwards excommunicated for 
non-payment of coſts; and in Michaelmas term in the 
1 Au. was brought into the court of king's bench upon an 
habeas corpus directed to the ſheriff of Middleſex, in order 
to be diſcharged. To which writ the ſheriff made a long 
return, in which the /fignificavit and excommunicato captends 
were ſhewn at large ; by which it appeared, that the de- 
fendant was in cuftody of the ſheriff, being arreſted upon 
an excommunicato capiendo, being excommunicate for non- 
payment of coſts, in which he was condemned by the com- 
mifſioners delegate. And the return of the habeas corpus 
being filed (though the defendant was informed that the 
fignificavit was bad, and that by exception taken to it he 
might be diſcharged) his counſel] offered a plea ingtoſſed, 
and ſigned by counſel, that he long before, and at the 
time of the proſecution was, and now is biſhop of Sr. 
David's; that he was ſummoned to parliament in the ſe- 
venth year of king William, and fat there as biſhop, as 
appeareth by the record; and fo concluded in abatement 
becauſe a capias doth not lie againſt a peer. And the in- 


tent of this plea was, to have the judgment of the king's 
| bench 
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bench upon it, and upon the ſame judgment to bring 4 
writ of error in parliament, where he hoped to have judg. 
ment in his favour as to the right of the biſhoprick, of 
which he was deprived by the archbiſhop. And therefore 
his counſel inſiſted, that their plea ſhould be received, and 
that they were ready to try it with the attorney general, 
whether the defendant was biſhop or not; and that if he 
js biſhop, as they ſay he is, then a capias will not lie 
againſt him, becauſe he is a peer of parliament. But the 
court refuſed at-firſt to receive the plea, 1. Becauſe the 
defendant is not in cuſtody of the marſhal ; and therefore 
he cannot plead ſo as he has here. 2. He hath not made 
any concluſion to his plea, and therefore the court doth 
not know what judgment he defires. 3. All the court held, 
that biſhops are ſubject to be excommunicated, and if an 
excommunicats capiends ſhould not lie againſt them, there 
would be a judgment without a power of executing it, 
which is abſurd. 

But afterwards the defendant amended his plea, and 


pleaded as in cuſtody of the ſheriff of Middleſex. And 


upon the importunity of the defendant's counſel, the plea 
was received, and a day given to the queen's attorney ge- 
neral to reply to it, or demur, as he ſhould judge pro- 
per. But the attorney general, not being ready for the 
queen, prayed another day. And afterwards he came and 
declared to the court, that he would not intermeddle in 
the matter, Upon which the court ſaid, that fince it 
appeared to them, that the fgnificavit was ill, becauſe it 
did not appear that theſe colts were adjudged in a cauſe of 
eccleſiaſtical cognizance, they quaſhed the writ of excom- 
municato capiendo, and diſcharged the defendant, and re- 
fuſed to take any notice of the plea. L. Raym. 817. 

But Dr. Watſon having been promoted by king Jams 
the ſecond, that party, though aſhamed of Watſon as 2 
corrupt and vicious prelate, yet continued to ſupport him. 
The archbiſhop's juriſdiction was therefore excepted 


' againſt in the houſe of lords; under a pretence that he 


could not judge a biſhop, but in a ſynod of the biſhops of 
the province, according to the rules of the primitive times. 
In anſwer to which, it was ſhewn, that from the ninth 
century downward, both popes and kings had concurred 
to bring this power ſingly into the hands of the metropo- 
lirans; that it was the conſtant practice in England be- 
fore the reformation ; and by the proviſional clauſe in the 
act of the 25 H. 8. impowering a new body of eccleſi- 
aſtical laws to be drawn, all former laws and cuſtoms were 
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v continue in force till that new code was framed ; which 
confirmed the power the metropolitan was then poſſeſſed 
of, Nor could the archbiſhop erect a new court, or pro- 
ceed in the trial of a biſhop in any other way than in that 
which was warranted by law or precedent. To this no 
anſwer was made (nor could be made) ; but yet the buſi- 
neſs was kept up by the biſhop's friends, and at laſt drop- 
ped, with an intimation that it was hoped the ſee would 
not be filled, till the houſe was better ſatisfied of the arch- 
diſhop's authority. 2 Warn. 656. | 


But it may not be improper to take notice here, that 


according to the ſenſe of the canon law, it is not regular 
to ſubject ſuffragans to the cenſure of the officers of an 
archbiſhop (from that reverence which is due to the epiſ- 
copal office) : And accordingly in the time of archbiſhop 


Cranmer, Nix. biſhop of Nerwich proteſted againſt the 


ings of the archbiſhop's commiſſary in his metro» 
political viſitation ; becauſe it was againſt the dignity of a 
diſhop to be judged or proceeded againſt by a commiſſary. 
Gibſ. 15. 


5. Every biſhop (Dr. Gibſon ſays) whether created or Option, 


tranſlated, is bound, immediately after confirmation, to 
make a legal conveyance to the archbiſhop, of the next 
avoidance of one ſuch dignity or benefice, belonging to 
his ſee, as the ſaid archbiſhop ſhall chuſe and name; 
which is therefore commonly called an option, Of this 
we find early mention in the records of the ſee of Canter- 
bury, among the preſentations, inſtitutions, and colla- 
tions of the archbiſhops ; but with theſe two variations, 
that in ſome places it is ſaid to be due ratione conſecrati- 
onis; and that anciently the perſon to be promoted was 
named to the biſhop, and not the dignity or beneſice he 
was to be promoted to. But ever ſince archbiſhop Cran- 
mer's time at leaſt, the way hath been, to convey the ad- 
vowſon, either of the firſt dignity or benefice that ſhould 
fall, or of ſome one certain, to the archbiſhop, his exe- 
cutors and aſſigns, at firſt for twenty-one years, and af- 
terwards for the next avoidance. But in caſe the biſhop 
dies, or is tranſlated, before the preſent incumbent of the 
promotion choſen by the archbiſhop ſhall die or be re- 
moved, it is generally ſuppoſed, that the option is void g 
inaſmuch as the grantor, ſingly and by himſelf, could 
not convey any right or title beyond the term of his con- 

tinuance in that fee. Gib. 115. 
And if the archbiſhop dies before the avoidance ſhall 
happen, the right of filliog up the vacancy ſhall go to his 
| executors 
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executors or adminiſtrators. As in the caſe of Richar 


againſt Chapman and others, Nov. 21, 1759, which was 


thus : Dr. John Potter, late archbiſhop © Canterbqry, 
being poſſeiſed of or entitled to the next preſentation to, 
or diſpoſition of, ſeveral benefices or dignities in the 
church, called by the name of options, under grants from 
the biſhops of the province, by virtue of-the prerogative 
of the ſee of Canterdury, did by his will, dated Aug, 12, 
1745, bequeath the ſame in the words following, « ] 
give and bequeath to my executors, 'all my options, in 
truſt nevertheleſs, that in diſpoſing of the ſaid options, 
regard» be had, according to their diſcretion, to my eldeſt 
fon Mr. Potter archdeacon of Oxford, to my ſons in law 
the huſbands of my daughters, to my preſent and former 
chaplains and other domeſticks, particularly to Dr. Tun- 
ſtall my chaplain, and to Mr. Hall my librarian; alſo to 
my worthy friends and acquaintance, particularly to the 
reverend Dr. Richardſon of Cambridge, who will, I hope, 
in due time, find ſome opportunity to rectify thoſe miſ- 
takes in his printed accounts of my dear and moſt honoured 


_ patron archbiſhop Teniſon, of which be has been by me 


advertiſed.” And the archbiſhop appointed Dr. Paul, 


Dr. Andrew, and Dr. Chapman his executors. | 


Dr. Andiew died in the life-time of the teſtator. The 
teſtator died in October 1747. And Dr. Paul and Dy, 
Chapman, the ſurviving executors, proved the will. 
Ibe benefices and eſtabliſnments in the church, which 
are called options, are of ſuch nature, that if an option, 
ing to be vacant, be not filled up during the con- 
tinuance of the biſhop in the ſame ſee, upon whoſe pro- 
motion ſuch option aroſe to the archbiſhop, ſuch option 
is gone or loſt ; as it would be alſo, if ſuch option ſhould 
not become vacant before the ſaid biſhop ſhould die or 
be tranſlated: and in thoſe inftances, the archbiſhop who 
made the option, iſ he be living, or his executors, will 
not be entitled to preſent to ſuch options (a). | 
- The ſaid archbiſhop, before or after making his wil, 
had amply provided for his ſaid ſon Dr. John Potter, and 
his ſons in law, and Dr. Tunſtall; and had alſo promoted 
Dr. Chapman to the value of about 600]. a year. 
The firſt option that fell, was the treaſurerſhip of the 
cathedral church of Chicheſter, And thereunto Dr. Paul 


— 
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(a) But the preſentation falls to the crown, per Ld. Hard- 
wicke, Ch. Amb, 98. Dr. Potter v. Dr. Chapman and Dr. Paul. 
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| preſented. bis co-truſtee Dr. Chapman. Whereupon the 


faid Dr. Potter, and the ſons in law of the ſaid archbiſhop, 
filed their bill in chancery; inſiſting, that Dr. Potter as 
being firſt named in the will, and after him the ſons in 
law, were entitled before any others, to be preſented to the 
options as they became vacant, Dr. Paul by his anſwer 
ſaid, that Dr. Chapman having been one of the arch- 
biſnop's chaplains, he the ſaid Dr. Paul taking into con- 
ſideration, that in caſe of his death, the (ole tight of pre- 
ſenting to the options on a vahcancy would veſt ſolely in 
Dr. Chapman, and that Dr. Chapman might by means 
thereof be incapable of any legal preſentation in form to 
any option, as he could not preſent himſelf, and for want 
thereof might be hindered from having any of the options 
for his own benefit, but that the complainants in the ſaid 
ſvit or any of the other objects named in the teſtator's will 
might at any time afterwards be preſented to all the other 
options on a vacancy, ——did therefore preſent Dr. Chap- 
man to the dignity of the treaſurerſhip of Chicheſter ; and 
further ſaid, that he was willing to join in preſenting the 
ſeveral other perſons named or pointed out by the arch- 
biſhop in his will to the options, as the ſame ſhould be- 
come vacant z and did. not intend, in caſe Dr. Chapman 
ſhould be eſtabliſhed in the treaſurerſhip, to preſent him 
to any other of the options. Dr. Chapman likewiſe by 
his anſwer ſaid, that he was willing and defirous, and be- 
lieved Dr. Paul was willing and defirous, from time to 
time, as the other remaining options ſhould become va» 
cant, to preſent thereto the ſeveral perſons named or point- 
ed out by the archbiſhop in his will, according to the beſt 
of their, diſcretion, and according to the truſts repoſed in 
tem. — And Dr. Chapman was eſtabliſhed in the ſaid 
treaſurerſhip (a). | 

The ſecond option that fell, was a rectory with cure of 
ſoulsz of which no further notice is taken in the report, 

After this, Dr. Paul died. 

The third option. (which is the option in queſtion) 
that. became, vacapt, was the precentorſhip of Lincoln. 
Whereupon Dr. Chapman, who was now the only ſur- 
viving executor, waited on the biſhop of Lincoln, de- 
firing to be admitted into the office or dignity of precen- 
tor as patron) of that turn, upon his own prayer, with 


an offer of exchange for it of preferment in his own | 


— 


=” — 


94 | (a) Amb. 98. „51 
7 Vor. I, R poſſe ſſion, 
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poſſeſfon, for the accommodation of ſome other of the 


Biſhops. | 


expectants. The biſhop took time to conſider of it; and 
afterwards wrote to Dr. Chapman, and informed him, 
that if he the ſaid Dr. Chapman had been abſolute patron 
bf that turn, he would have admitted him to the precen- 
torſhip upon his prayer; but that as it appeared he was 
not ſuch patron, but only in truſt, he deſired to fee an 
extract of the archbiſhop's will, and a copy of the order 
of the court of chancery relating to the treaſurerſhip of 
Chichefter, whereupon he might determine whether he could 
properly admit Dr, Chapman to the precentorſhip or not. 
In the mean time, Dr. Chapman took occaſion to ſpeak 
with Mr. Venner, nephew to the wife of archbi 
Potter, of whoſe education the archbiſhop had taken par- 
ticular care, and for whom be had expreſſed a great te- 
„and had promoted him in Kent to a living of 100], 
year, and expreſſed his intention to promote him furs 
ther, Dr. Potter alſo, the archbiſhop's eldeſt ſon, had, 
ſome time after his father's death, applied to the truſtees 
of his options, for ſome favour in them to Mr, Venner, 
And now, upon this vacancy, Dr. Chapman told Mr, 
Venner that he had long intended to ferve him, and that 
an option, the precentorſhip and canonry reſidentiary of 
Lincoln, was at that time vacant, by which he might 
be benefited or fer and aſked him, whether as the 
eanonry itſelf would not perbaps ſuit him, he could not 
like or be ſatisfied with Dr. Chapman's living of Mer- 
ſham, which he knew was commodious to his other 
living. To this Mr. Venner immediately aſſented. And 
the biſhop having, as aforeſaid, ſignified to Dr. Chapman, 
that it was neceflary for him to make a prefentation, Dr, 
Chapman did execute a preſentation of the ſaid Mr. Ven- 
ner to the precentorſhip. And thereupon. Mr, Venner 
ſig ned a certificate to the biſhop, that Dr. Chapman had 
offered to him the ſaid precentorſhip, but that he choſe in 
lieu thereof, and in the way of exchange, certain other 
preferment more ſuitable to him, then in the poſſeſhon of 
the faid Dr. Chapman ; humbly requeſting, that the 
biſhop, inſtead of himſelf, would be pleaſed to admit Dt. 
Chapman to the precentorſhip. [909 UV 
In the mean time, Dr. Richardſon filed his bil 
ainft the ſeveral parties, to wit, Dr. Chapman, Mr. 
ner, Dr. Tunftall, Mr. Hall, Dr. Potter, Dr. Tat 
ner, Dr. Milles, Dr. Sayer, and the biſhop of Lincoln; 
charging the ſeveral matters before ſtated, and that the 
firſt and principal view of Dr. Chapman was, to obtain 
the precentorſhip to himſelf, without reſigning —_— 
| erment; 
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ferment; and when he found a difficulty in ſo doing, he 
then firft reſolved to make uſe of Venner, by way of ex- 
change of other preferment of leſs value; that all the 
rſons particularly named in the archbiſhop's will, had 
either from the archbiſhop in his life time, or fince his 
death by means of his options, received ſome benefit or 
preferment, except him the faid Dr. Richardſon, who 
had, fince the archbiſhop's death, altered his printed 
account' of the life of archbiſhop Teniſon, agreeably to 
the intimation given him by the archbiſhop in his will : 
and all the defendants, except the biſhop of Lincoln, 
were required to ſet forth, whether they claimed to be 
preſented to the ſaid precentorſhip- of Lincoln: and it 
was prayed, that the ſaid biſhop of Lincoln might be re- 
ſtrained by injunction, from doing any act for the indue- 
tion, inſtallation, or eſtabliſhment either of Venner or 
Chapman, or any other perſon to the precentorſhip, till 
the matter ſhould be determined. | | 
To which bill the ſeveral defendants put in their an- 
ſwers. And Chapman and Venner by their anſwers in- 
ſiſted, that Venner was preſented för his own benefit and 
advantage, and without any agreement or promiſe what- 
ſoever fr an exchange. But Chapman by his anſwer 
admitted, that he had for twelve months then laſt paſt 
and upwards, had within himſelf an intention of making 
an exchange with Venner for the ſaid option, in cafe Ven- 
ner, after his being admitted, ſhould be willing to make 
ſuch exchange; and believed that the faid Venner had 
been, and ſhould in ſuch caſe be willing, to make ſuch 
exchange with him the ſaid Chapman ; but that he was 
not abſolutely determined within himſelf, and therefore 
could not ſet forth, in caſe the ſaid Venner ſhould be 
admitted to the vacant option, and ſhould offer to ex- 
change with him for any preferment of his, whether he 
the 10 Chapman ſhould or ſhould not comply with ſuch 
offer; and therefore did not know, nor could form any 
belief, whether ſuch their intentidn was at an end.—And 
the laid defendant Venner by his anſwer ſaid, that in caſe 
he had been inducted into and in the poſſeſſion of the ſaid 
vacant option, upon the preſentation made by Chapman, 
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ill without any obſttuction or impediment attending the [ 
. lame ; he the ſaid defendant Venner, after ſuch induction b 
* ſhould have been willing, and did within himſelf intend, F* 
＋ to exchange the ſame with the defendant Chapman, fot þ 
he his living of Merſham, or ſome other preferment in the | i 
na ſefion of him the faid Chapman, in caſe Chapman a 
. would have conſented thereto; and ſaid, that he was, at 'B 
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the time of putting in his anſwer, inclined to believe, that 
he ſhall and doth intend, after his being inducted into and 
in poſſeſſion of the option, to exchange the ſame with the 
defendant Chapman- for his living of Merſham, in caſe 
the defendant Chapman would conſent thereto.—And the 


defendants Dr. Potter, Dr. Sayer, Dr. Tanner, and Dr. 
Milles, by their anſwers renounced and refigned all right 
or claim of being nominated or preſented to the ſaid pre. 
centorſhip. Aud Dr, Tanner and Dr. Milles ſaid, they 
were the more willingly induced to relinquiſh all right 
or claim thereto, in order to open the way to the plaintiff, 
whom they knew to. be a perſon very much reſpected by 
the late archbiſhop Potter in his life time.- The defen- 
dants Iunſtall and Hall by their anſwers inſiſted on a 
prior right to the plaintiff, under the truſt of the arch. 
biſhop's options, being named next after his ſon and ſons 
in law. But not appearing to the appeal afterwards, they 
relinquiſhed thereby their claim. I he biſhop by his an- 
ſwer ſaid, that he was willing to be reſtrained as aforeſaid, 
until the right ſhould be determined. 

After a full hearing of the cauſe before the lord keeper, 
the 17th, 19th, 2oth, and 21ſt days of November 
1759 ; bis lordſhip, after ſtating the caſe, delivered his 
opinion to the following effect: "The arguing of this 
cauſe hath taken up much time, but the merits of it lie 
in a ſmall compaſs. The whole queſtion is reducible to 
this ſingle conſideration, whether the archbiſhop has ot 
has not given his options, with any imperative words, 
whereby a right is derived to any of the perſons named in 
his will. This is a particular kind of truſt, in which 

reat latitude is left to the judgment of the truſtees, It 
is difficult to ſay, whether any of the perſons named were 
entitled or not to any of theſe options jure remediali, Yet 
I have no doubt to ſay, this court would not have ſuffered 
Dr. Chapman to have abuſed his truſt, by taking any thing 
to himſelf. Nay, I will go farther, and ſay, that if here 


was ſufficient proof, that the deſendant Chapman bad 


made a bargain with Mr. Venner for preſenting him to 
his option, I would ſet aſide ſuch preſentation with indig- 
nation. I own there is ſtrong foundation of ſuſpicion 
and jealouſy, that ſuch was the original of Venner's merit 

ith Chapman: But then it is expreſsly denied both by 
Dr. Chapman and Mr, Venner, in their anſwers to the bill, 
that there was any agreement between them at the time 
of Chapman's preſentation of Mir. Venner; but that it 
was metely a tranſaction to ſerve Mr. Venner. And ! 
muſt. give credit to theſe anſwers upon oath, whateref 
2 may 
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may de my ſuſpicions to the contrary, For it would be 
dangerous, if this court was to make its decrees on jea- 
. and ſuſpicions, and not on facts. It is plain, the 
defendant Chapman meant to take this option at firſt to 
himſelf; but when that was checked by the biſhop of 
Lincoln, then the evidence is, that Chapman preſented 
Venner without any agreement between them for that 
purpoſe. This truſt, in my opinion, is only a perſonal 
confidence, or jus precarium, according to lord Bacon's 
diſtinction and definition: And in the Roman law, the 
fidei ammiſſum was precarious,' ſo late as till Auguſtus's 
time. By the rules of this court, a requeſt in a will at 
this day is imperative: but then there ought to be à parti- 
cular perſon named and pointed out, who' is to take the 
benefit, As to theſe options themſelves, the archbiſhop's 
right to them is not a_right of property, but of preroga- 
tive; and in their very nature they partake of a truſt, to 
be diſpoſed of for publick utility. In my opinion, the 
archbiſhop has communicated his right to his executors, 
as freely as he would have exerciſed it himſelf; directing 
them at the fame time to have a regard to thoſe he him- 
ſelf had a regard to. But ſuppoſing the defendant Ven- 
ner to be excluded from his precentorſhip, who mult 
this court honour with this preferment? There are a 
number of perſons named in the archbiſhop's will: It 
would be impoſſible for this court, to take the perſonal 
merits of each of them into 'confideration, as the arch- 
biſhop and his executors might do, who were perſonally 
acquainted with them, But it has been ſaid, that Venner 
will reſign in favour of Dr. Chapman; and ſo by that 
means he will obtain this preferment at laſt to himſelf: 
But this cannot be done without the intervention of the 
biſhop of Lincoln; and in ſuch caſe Dr, Chapman would 
take this preferment upon the biſhop's preſentation z whoſe 
worth and honour | know ſo well, that | am fure he 
would give no countenance” to any tranſaction that was 
wrong. Upon the whole then, the archbiſhop's will is 
reduced to a dilemma, which neither ſide contends for: 
Firſt, If it is to be taken as a rozation or requeſt made by 
the archbiſhop, then I ſee no reaſon why the perſons 
named in the will might not take as they are named in 
the will in ordine and in ſucceflivn, which is a thing I 
would not chuſe to ſay fitting in this court, —that the 
fruits of this eccleſiaſtical prerogative, truſted to the areh- 
biſhop himſelf for purpoſes of publick utility, ſhould be 
goled out by this court to the huſbands of his daughters, 
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and ſmelling rankly of marriage brocage. Then, Second. 
ly, I muſt ſay, this was a full delegation of the arch. 
biſhop's authority to his executors, and conſequently dif. 
cretionary. In my opinion, Mr, Venner i: the propereſt 
object of this option. Dr, Tunſta l, as bath been proved, 
hath a proviſion of 500/. a E. Mr. Hall has tue 
livings; Dr. Richardſon is maſter of Emanuel college; 
and Mr. Venner, who was a nephew of Mrs. Potter's, 
and adopted by the archbiſhop, has a family and 1004. a 
year. And the bill was diſmiſſed, © _ 
But on appeal to the houſe of lords by Dr. Richardſon, 
Mar. 22. 1760. After a full hearing of three days, the 
lords ordered ſo much of the decree as was plained of 
by the appellant to be reverſed; and that Dr, Chapman 
ſhould preſent Dr. Richardſon to the precentorſhip, and 
pay the ſaid Dr. Richardſon's coſts in the ſaid cauſe in the 
court of chancery. 1 
6. The archbiſhop of the province is entitled to the 
ſeals of a biſhop deceaſed. And this is no more than a 


| juſt and reaſonable proviſion againft their being uſed ta 


ill purpoſes by executors, or others; to ptevent which, 
they are to be broken. Gibf. 133. 


VIII. Of ſuffragan biſhops. 


b 75. 
1. In former times many biſhops bad their ſaffragans, 
who were alſo conſecrated as other- biſhops were. T heſe, 
in the abſence of the biſhops upon embaſſies, or in mul - 


tiplicity of buſineſs, did ſupply their places in matters of 


orders, -but not of juriſdiction. They were anciently call- 
ed chorepiſconi, or biſhops of the country, by way of diſ- 
tindion from the proper biſhops of the city or ſce. They 


were alſo called ſubſidiary biſhops, or biſhops /uffragan 
(from ſaſfragari, to help or aſſiſt); and were titular biſhops, 


conſecrated by the archbiſhop of the province, to execute 


Sees of ſu 
biſhops. 


ſuch power and authority, and to receive ſuch profits, as 
were limited in their commiſſions by the biſhops or dioce- 
ſans whoſe ſuffragans they were, God. 30. Gibſ. 134. 
Wood, b. 1. C. 3. 

Alſo, in a leſs proper ſenſe, all the provincial, biſhops, 
with reſpect to the archbiſhop, are ſometimes called his 
ſuffragans. 


firagas 2. By the 26 H. 8. c. 14. Feraſmuch as no proviſion bi- 
therto hath been made for ſuſfragans, which have been accuſ- 


tomed to be had within this realm, for the mort ſpeedy admi» 
| niſtratin 
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mration of the ſacrements and other good wholeſome and de- 
wout things and lauduble ceremonies, to the increaſe of Gad's 
honour, and for the commodity of good and devout people, it is 


mated tbat the tawns of Thetford, Ipſwich, Colcheſter, 


Dover, Guilford, Southampton, Taunton, Shaftſbury, 
Molton, Marlborough, Bedford, Leiceſter, Gloceſtes, 


Shrewſbury, Briftow, Penteth, Bridgwater, Nottingham, 


Grantham, Hull, Huntingdon, Cambridge, and the tewns 
4 Pereth, and Berwick, St. Germains in Cornwal, and 
the feof Wight, Ani be taken and accepted for ſees of biſbops 
ragans 
yo 2 65s no proviſion hitherto hath been made] That 
is, by act of parliament ; as had been for a 
dilhops by the 25 H. 8. c. 20. 
The towns of I betford, &c.] The ſuifragans have their 
ſees in towns; and not in cities, as the biſhops i in Eng- 
land have. 


3 And#®every archbiſhop and biſhop Pp, being diſpoſed to have Nomination of 
any ſuffragan, /hall name two honeft and diſcreet ſpiritual per- 3 di- 


„ being learned and of good converſation, and preſent them 

40 tbe * by os, 67 under their ſeals, 5 bumble re- 
to his majeſty, to give to one ſuch of the ſaid two 

Lay ire pleaſe bis majeſty, ſuch 5 name flile and 462 

biſhep of ſuch of the ſees above ſpecified, as he ſhall think mai 

convenient. And the king, upon ſuch preſentation, ſhall haue 

to give him the ſlile title and name of @ tuſhop of ſuch 

of the —— aforeſaid, as he. ſhall think convenient ; ſo it be 

within the province whereof the bi/hop that doth name him it. 

And be ball be called biſhop fufragen of the ſame ſee. 


20 H. 8. c. 14. ſ. 1, 2. 


Of ſuch of the ſees aforeſaid as be ſhall think convenient] 
As there are not ſees for ſuffragans appointed in every 
dioceſe, ſo. neither is the king ovliged to give the ſuffra- 
gan a title within the dioceſe of the biſhop who doth te- 
commend him; but he may (without regard to the dioceſę 
wherein they are to officiate) give them any of the titles 
mentioned in this act: nevertheleſs, generally, the titles 
have been — within the 3 they were to aſſiſt in. 


Gibſ. 134 


the archbiſhop of the province, requiring him to conſecrate the 
faig perſon, and to give him ſuch other benedidtions and cere- 


munigs, 4s ts the degree . W Ar 


— C. 14. 933 
2 "Py > 


Hal praſent him by bis letters patents under the great yy to conſecration. 


nene 4X2 
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248 Biſhops, 
To the archbiſtop of the province] By the canon law, the 
« conſecration was to be by the n aſſiſted * two 
neighbouring biſhops. Gb/. 135. 
Confeeration f 5. And the biſhop that ſhall nominate the Ann or the 
a ſuffragan bi- ſuffragan himſelf that ſhall be nominate,” ſhall provide two 
ſhop, biſh2ps or ſuffragans to conſecrate him with the archbi 
and fhail bear their reaſonable cots. 26 Hl. 8. c. 14 f. 5. 
And the archbiſhop having no lawful impediment, ſhall con- 
tſecrate ſuch ſuffragan, within three months next 10 N l- 
ters patents ſhall come to his hands. ſ. 5. 
His power. 6. And the perſon ſo conſecrated, fpall have fuch auh 
"power autbority and reputation, concerning the execution of ſuch 
commiſſion a by any ef the ſaid archbiſhops" or biſbeps within 
their dioceſe ſhall be given to the jaid ſuſfragans, as to'ſuffra- 
gam of | this realm — bath been 3 and enn 
26 H. 8. c. 14. ſ. 4. 
Heretofore hath been uſed and accuſtomed] Thevs is no 
doubt. but the perſons received to be ſuffragan biſhops in 
England, before the making of this act, were confined 
to the exerciſe of ſuch powers only, as they had commiſ- 
ſion for from time to time; ſuppoſing the proper biſhop 
not to be wholly diſabled by infirmities of body or mind; 
and therefore the limiting them to - ſuch © commiſſions 
here, was only a continuance of them in their former 
Cate: - Gibſ. 135. 
And their office ufually was, to confirm, dein, de- 
Dia churches, and the like; that is, to execute thoſe 
things which pertain to the epiſcopal office : as to jwrif- 
| 2 and temporalties, theſe (in cafe of the infirmities 
a biſhop in body or mind) were put under the ma- 
SID of a coadjuter, conſtituted by the archbiſion, 
Gi. 134. 
. — by the ſaid ſtatute of the 26 H. 8. c. 14. it is 
provided, that no ſuch ſuffragan ſhall take any profits of the 
places and ſees where:f they ſhall be named, ner have or uſe 
any juriſdiction er epiſcopal authority within the ſaid ſers, nor 
within any disceſe or place, but only ſuch profits juriſdictiun 
and authority 'as ſhall be licenſed and limited 10 them by any 
archbifhop or biſhop within their dicceſe to whom they Hall 
be ſuffi agans, by cemmiſfion under their ſeals; and every arch- 
biſbop and biſhop for their cwn particular aivceſe, may give 
ſuch commiſſien to ſuch ſuffragan as hath been \ accuſtomed, 
er as ſhall by them be thought requiſite reaſonable and con- 
-wenient: and no ſuſſrogan Hall uſe any juriſdittion or- 
| 3 er epiſcopal power," otherwiſe, nor longer time 41 


ſhall be Fimited by ſuch commiſſion ; on pain of a præmiuire. 
l. 6. A | 
7. And the reſidence of him that ſhall be ſuffragan over thr His reſidence, 
dioceſe where he ſhall have commiſſiun, ſhall ſerve him for his 
r:ſidence as ſufficiently as if he were reſident upon any other his 
binefice. 20 H. 8. c. 14. f. 7. 
8. And ſuch e, exerciſing the ſaid office by ſuch com- 144, hold two 
miſſion as aforeſaid, for the better maintenance of bis dignity, living, 
may have two benefices with cure. 26 H. 8. c. 14. ſ. 8. 
9. Suffragans have been now diſuſed for many years $uf;agans d- 
und indeed they are not now ſo neceſſary, as they were ales. 
in the times of popery; the biſhops then having much 
more employment, in the matter of benedictions, conſe- 
crations, and the like: nevertheleſs, ſuffragans may ſtill 
be of great uſe, eſpecially ſometimes in the article of 
confirmation z where the dioceſes are very large, and the 
dioceſan perhaps very infirm. 
In king Charles the ſecond's declaration touching eccle- 
ſiaſtical affairs; immediately before his reſtoration, one 
head is as follows: — Becauſe the dioceſes, eſpecially 
ſome of them, are thought to be of too large extent; we 
will appoint” ſuch number of fuffragan biſhops in every 
dioceſe, as ſhall be ſufficient for the due performance of 


their work. Gb}. 134. 
N. Of coadjutors. 


It was an ancient cuſtom in the church, that when 2 
biſhop grew. very aged, or otherwiſe unfit to diſcharge 
the epiſcopal office, a condjutor was taken by him or given 
to him; at firſt, in order to ſucceed him, but in later 
times only to be an affiſtant during life; in matters chiefly 
of juriſdiction, 2s in collating to benefices, granting in- 
ſlitutions, diſpenſations, and the like: and in this caſe 
it was not neceſſary that ſuch coadjutor ſhould be epiſ- 
copally ordained. But thegduties merely epiſcopal, as 
the conferring orders, confirmation, and conſecrations of 
divers kinds, were in ſuch caſe committed to the ſuffra- 
gan biſhop, as hath been ſaid. And this was the practice 
here in England eſpecially: The two ends, of orders, and 
of juriſdiction voluntary, in caſe of the inability of a bi- 
ſhop, wete anſwered by two ſeveral perſons ;* the firſt 
under the name of ſuffragan, and the ſecond under the 
name of coadjutor. Gib. 137. 

In the canon law, direction is given for a; coadjutor alſo 


to an archdeacon ;, and in our eccleſiaſtical records, there 
are 
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Voltage. 


are many inſtances, modern as well as ancient, of coad.. 
Jutors given to other dignitaries, and alſo to incumbents 
of benefices. Gib/. 137. (a) 1 bor 


| Blaſphemy. See Prafaneneſs. 
Bon notabilia. See Wills, 
Bond of reſignation. See Simonp,, _ 
Books belonging to the church. See Churth, 


Books belonging to parochial libraries. See 


Library, 


— —— 


a Boſcage, 


DPOSCAGE (perhaps from Booxw, to feed) ſeemeth to 
| be that food which wood and trees do yield unto cat- 
tle, as of the leaves and croppings ; and herein differeth 
from pannage, which conſiſteth of the fruit of ſuch trees, 
as Acorns, Crabs, or maſt; which, as yielding a tithe, arc 
treated of under the title Tithes. „ 


Boundaries of pariſnes. See Pariſh, 
Brawling in the church or church-yard. See 
— „ Church, 


—— — ä nach. = & — 
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(a) Innocent III. to the archbiſhop of Arles; ** You have 
ſtated to me that the biſhop of Orange having laboured under 
a ſevere and incurable diſeaſe for nearly four years, ſo that be 
eannot by any means diſcharge his paſtoral duty, the prince 


of the country, and the inhabitants of the city, have unremit- 


tingly — you as their metropolitan to take their caſe 
into conſideration; but fince you cannot, and indeed ooght 
not to com pel him to yield vp his charge, and inſtead of 
adding to his atfliction, ought to pity bis misfortunes; for be 
was a good man, and wholeſomely governed the church com- 
mitted to him; we, willing to provide as well for the biſhop 
as the church, decree, that you ſhall aſſociate to bim as coad- 
Jutor, a provident and honeſt man, who may ad with advan- 

e bo for the biſhop and the people,” I. 3. 6. 5. Ses 

ſo tit. Coadjutoz. | | 


Briefs. 
„ * the 4; An, c. 14. When letters patents, cache 


monly called briefs, ſhall be iſſued out of chan- 
cery, copies thereof to the number required by the pe · 


' titioners, and no more, ſhall be printed by the printer of 


the queen, her heirs, or ſucceſſors, at the uſual rates for 

inting. ner 4% 

Nin Phe printer ſhall deliver the ſame to ſuch perſons 
only, as ſhall by the conſent of a majority of, the petitioners 
undectake the laying or diſpoling of them. 

The undertaker ſhall give to the printer a receipt for 
the ſame, expreſſing therein the number of copies; which 
printer ſhall forthwith deliver the receipt, or an atteſted 
copy thereof, to the regiſter of the court of chancery, to 
be filed there. | 1 Lf 

4+ Tbe undettaker ſhall next cauſe all the printed co- 

ies to be indorſed, or marked, in ſome convenient part, 
with the name of one truſtee (or more), written with his 
own hand, and the time of figning, | | 

5. And he ſhall alſo cauſe them to be ſtamped with u 
proper ſtamp, to be made for that purpoſe, and kept by 
the regiſter of the court of chancery, And if any perſon 
ſhall counterfeit the amp, he ſhall be ſet in the pillory 
for an hour. d 1 f 

6. This done, be ſhall with all convenient ſpeed ſend 
or deliver them to the churchwardens or chapel wardens, 
and to the teachers and preachers of every ſeparate congre- 
gation, and to any perſon who hath taught or preached 
among quakers. 

7. Which perſons, immediately after receipt, ſhall in- 
dorſe the time of receiving, and ſet their names. 

8. Then the churchwardens or chapelwardens ſhall 
forthwith deliver them to the miniſter, 

9. And the miniſters, on receipt, ſhall indorſe the time, 
and ſet their names. 

10. Then the miniſters (and teachers reſpectively), in 
two months after receipt, ſhall on ſome ſunday, imme- 
diately before ſermon, openly read or cauſe them to be 
read to the congregation, | 

Ii. Then the churchwardens and chapelwardens {and 
teachers and others to whom they were delivered) ſhall 
collect the money chat ſhall be freely given, either in the 
aſſembly, or by going from houſe to houſe, as the briefs 


vire, | 
4 13 12. Next; 
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Briefs. 


12. Next; the ſum collected, the place where, and 
time when, ſhall be indorſed - fairly written in words at 
length, according to the form to be printed on the back 
of each brief, and ſigned by the miniſter and churchwar. 
dens, or by the teacher 2nd two elders or two other ſub. 
ſtantial perſons of ſuch ſeparate congregation. | 
13. Afterwards, on requeſt of the undertaker (or other 
perſon by him lawfully authorized), which he is required 
to make within fix months after the briefs were firſt deli. 
vered\into the reſpective pariſhes, on pain of 201, to be 
recovered; by action at law, —the churchwardens and 


teachers ſhall deliver to him the briefs ſo indorſed, and the 


money thereon collected, taking his receipt for the fame 
in ſome book to be kept for that purpoſe, 

14. Every miniſter, curate, teacher, preacher, church. 
warden, chapelwarden, and quaker, refuſing, or negle&- 
ing to do any thing above required, ſhall forfeit 20. ; to 
be recovered by action of debt, bill, plaint, or information, 

15. And in every pariſh or chapelry, and ſeparate 
congregation, a regiſter ſhall be kept by the miniſter or 
teacher, of all monies collected by virtue of ſuch briefs; 
therein allo inſerting the occaſion of the brief, and the 
time when collected; to which all perſons at all times 
may refort without ſee. | L 

16. And the undertaker ſhall enter in a book the num- 
ber of briefs ; when ſigned, and ſent, and whither, and 
when received back. WOT 1 

17. And the briefs ſo received back ſhall be depoſited 
by him with the regiſter of the court of chancery. And 
if the whole number ſhall not be returned, the under- 
taker for every one not returned (through default of him 
or his agents) ſhall forfeit 501. ; unleſs he ſhall prove that 
it was loft or deſtroyed by inevitable accident; and ſhall 
pay the money collected thereon, 

18, And the undertaker in two months after be has 
received the money, and after notice thereof to the ſuf- 
ferers, ſhall account before a maſter in chancery ; and 
ſhall be allowed all juſt charges. 

19. And if any That purchaſe or-farm charity money 


on briefs; ſuch contra*t ſhall be void, and the purchaſer 


ſhall forfeit 5001. to be recovered by action at law; the 
ſame to be applied (as alſo the other penalties) to the ule 


of the ſufferers. 


The uſual charges of ſuing out a brief, with the col- 
lections thereupou, may be beſt underſtood from an in- 
ſtance given. | — 1 

or 


Bruera. 


For the pariſh church of Ravenſtondale in the county of 
Weſtmorland, : 
nn. 


Lodging the certificates — 0 76 
Fiat and figning — 19 42 
Letters patent — 21 18 2 
Printing and paper — — 16 0 Oo 
Teller and porter — oO 5 o 
Stamping —— — 13 12 6 
Copy of the brief — 0 5 o 
Portage to and from the ſtampets E27 
Matte, &c. for packing — oO 40 
Portage to the waggons — 0 40 
Carriage to the undertaker at Stafford 1 11 6 
Poſtage of letters and certificate 0 48 
Clerks fees — — 2 2 0 
I. 8. d. 


Total of the patent charges — 76 3 6 
Salary for 9986 briefs at 6d. each —— 249 13 © 


Additional ſalary for London — 5 00 
The whole charges 330 16 6 
. 8. . 


Collected on 9986 briefs — 614 12'9 
Charges — 330 16 6 


Clear colletion — 283 16 3 


Total number of briefs 10489 


f === 
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Bruera. 


BRUERHA, in the French bruyere, in domeſday-book 

called brueria, is an unprofitable kind of ground, 
but not wholly barren ; for thereon ſheep and beaſts will 
brawſe: and ſome poor people apply the flags and turfs 
thereof for fewel. And this kind of heath ground can- 


not without great ſkill, charge, and induſtry be converted 
| I to 
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What it is, 


Buggery. 


to tillage; and therefore by the ſtatute of the 4 & 
Ed. 6. c. 13. it is diſcharged from the payment of hay 
and corn tithes for ſeven years after the improvement, 
It ſendeth a, flower in autumn (when all others. ceaſe 
which bees do exceedingly covet, Some fay it is a kind 
of wild tamariſk. And in Lincolnſhire, a religious bouſe 
was called Temple bruer ; becauſe it was ſeated in the 
heath. 

And this is no other than what in the northern parts of 
England is called /ing. | 


Buggery. 


1. BYGGERY is 2 deteſtable and abominable in, 

committed by carnal knowledge againſt the ordi- 
nance of the creator and order of nature, by mankind with 
mankind or with brute beaſt, or by womankind with brute 
beaſt. 3.1nft. 58. | 

2. By the 25 H. 8. c. 6. Foraſmuch as there is not 

et ſufficient and condign puniſhment appointed by the 

las of this realm, for the deteſtable and abominable 
vice of buggery committed with mankind or beaſt; it is 
enacted, that the ſame offence ſhall be felony without 
benefit of clergy: and the juſtices of the peace hall have 
power to hear and determine the ſame, as in caſes of other 
felonies. : 

3. If the party buggered be within the age of di- 
cretion, it is no felony in him, but in the agent oaly. 
3 Inft, 59- Top 

4. The ſtatute making it felony generally, there may 
be acceſſaries both before and after. 1 H. H. 650. , 

But thoſe that are preſent, aiding, and abetting, are all 
principals. Id. | 

And although none of the priacipals are admitted to 
their clergy, yet acceſſaries both before and aſter are not 


- 


excluded from clergy. Id. 

5. By the 22 C. 2. c. 33. Art. 29. If any perſon in 
the fleet ſhall commit the annatural and deteſtable fin 
of buggery or fodomy with man or beaſt; he ſhall 
be puniſhed with death, by the ſentence of à court 
martial; | $1122.08 1013100 70 
1 | ; 6. Ia 
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6. In the caſe of Higgon and Coppinger, T. 9 C. where prohivition, 
the defamation, for which ſuit was depending in the 
ſpiritual court, was. buggery, and prohibition prayed z 

the court granted it, by reaſon that the offence was 

made felony: and there being no faving in the act for 

the ſpiritual juriſdiction, the ſpiritual court could not 

have cognizance of the principal offence, nor by con- 

ſequence of the defamation ariſing from it, V. Fones, 

320. Gib /. 1080. . 


10 ne 
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Bull. 


ULL, bulla, was a brief or mandate of the pope or 

biſhop of Rome; ſo called from the ſeal of lead, or 
ſometimes of gold, affixed to it, To procure, publiſh, 
or put in ure any of theſe, is by act of parliament made 
high treaſon (a). 


2 0 
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Burial. 


I. AS to the original of burying places, many writers Original of bus 
bave obſerved, that at the firſt erection of ryiog places. 
churches, no part of the adjacent ground was allotted for 
interment of the dead, but ſome place for this purpoſe was 
appointed at a farther diſtance. Eſpecially in cities and 
populous towns, where agreeable to the old Roman law 
of the twelve tables, the place of inhumation was with- 
out the walls, firſt indefinitively by the way ſide, thea 
in ſome peculiar incloſure aſſigned to that uſe. There» 
fore the Roman pontifical, amongſt other inventions, is 


—_— _ 
— 


1 


(a) Bulls is (aid by ſome to mean a little bladder, whence 
it was applied to any tumor, as the boſs of à nail and a but- 
ton or ornament to unite the different parts of a garment, and 
thence transferred to that ſeal which was affixed in a ſome- 
what ſimilar ſhape to theſe mandates of the popes. God. Can. 
Eq. 341. Others with greater probability derive the word 
nom the Greek TW, concilium, Spelm. in Verb, 
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and relations as often as they come to theſe ſacred places, 


Burtal. 


in this matter convicted of error, that it makes pope Mar- 
cellus under the tyrant Maxentius appoint twenty-five 
churches in Rome to bury martyrs in; when at that time 
laws and cuſtoms did forbid all buriai within the city, 
Hence the Auguſtine monaſtery was built without the 
walls of Canterbury (as Ethelbert and Auguſtine in both 
their charters intimate) that it might be a dormitory to them 
and their ſucceſſors the kings and archbiſhops for ever, 
This practice of remoter burials continued to the age of 
Gregory the great, when the monks and prieſts begin. 
ning to offer for ſouls departed, procured leave for their 

eater eaſe and profit, that a liberty of ſepulture might 

in churches, or in places adjoining to them. This mer. 
cenary reaſon ſeems to be acknowledged by pope Gregory 
himſelf, whilſt he allows, that when the parties decealing 
are not burthened with heavy fins, it may then be a benefit 
to them to be buried in churches, becauſe their friends 


ſeeing their graves, may remember them, and pray to 
God for them. After this, Cuthbert archbiſhop of Can- 
terbury brought over from Rome this practice into Eng- 
land about the year 750, from which time they date the 
original of churchyards in this iſland. This was a ſuffi- 
cient argument of the learned Sir Henry Spelman, to 
prove an inſcription at Glaſtenbury to be a later forgery, 
becauſe it pretends dominus eccleſiam ipſam cum cœmiteris 
dedicarat, whereas there was no camitery in England 
till above 700 years after the date of that fiction. The 
practices of burying within the churches, did indeed (though 
more rarely) obtain before the uſe of churchyards, but 
was by authority reſtrained when churchyards were 
frequent and appropriated to that uſe. For among thoſe 
canons which ſeem to have been made before Edward the 
confeſſor, the ninth bears this title, De non ſepeliends in 
ecclefits, and begins with a confeſſion that ſuch a cuſtom 
had prevailed, but muſt be now reformed, and no ſuch 
liberty allowed for the future; unleſs the perſon be a 
prieſt or ſome holy man, who by the merits of his paſt 
life might deſerve ſuch a peculiar favour. However, a 
the firſt it was the nave or body of the church, that was 
permitted to be a repoſitory of the dead, and chiefly under 
arches by the fide of the walls. Lanfranc archbiſhop of 
Canterbury ſeems to have been the firſt who brought up 
the practice of vaults in chancels, and under the very 
altars, when he had rebuilt the church of Canterbury 
about the year 1075. Ken. Par, Ant. 592, 593 · N 
2. No 
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2. No perſon may be buried in the church, or in any Burying in the 


ſome of the foreign canons, it is ſaid, without conſent of 
biſhop and incumbent ; in others, without conſent of bi- 

or incumbent, But our common law hath given 
this privilege to the parſon only, exclufive of the biſhop, 
in a reſolution in the caſe of Frances and Ley, H. 12 Fa. 
(Cre. Ja. 367: ) that neither the ordinary himſelf, nor the 
churchwardens, can grant licence of burying to any within 
the church, but the parſon only; becauſe the foil and free- 
hold of the church is only in the parſon, and in none 
other. Which right of giving leave will appear to be- 
long to the parſon, not as having the freehold (at leaft 
not in that reſpeR alone), but in his general capacity of 
incumbent, and as the perſon whom the eccleſiaſtical 
laws appointed the judge of the fitneſs or unfitneſs of 
this or that perſon, to have the favour of being buried in 
the church. For anciently (as was ſaid) the burying not 
only in temples and churches, but even in cities, was 
expreſsly prohibited. And afterwards when the burying 
in churches came to be allowed and practiſed, the canon 
law directeth, that none but perſons of extraordinary 
merit ſhall be buried there; of which merit (and by 
conſequence, of the reaſonableneſs of granting or deny- 
ing that indulgence) the incumbent was in reaſon the 
moſt proper judge, and was accordingly ſo conſtituted by 
the laws of the church, without any regard to the com- 
mon law notion of the freehold's being in him, which if 
it proves any thing in the preſent caſe, proves too much ; 
that neither without the like leave, may they bury in the 


churchyard, becauſe the freehold of that is alſo declared to - 


be in him. Gib/. 453. 

Upon the like foundation of freehold, the common law 
hath one exception to this neceſſity of the leave of the 
parſon : namely, where a burying place within the church 
is preſcribed for as belonging to a manor houſe, the free- 
hold of which they ſay is in the owner of that houſe, and 
that by conſequence he hath a good action at law, if he is 
hindred to bury there. Gib. 453. 

Vet nevertheleſs, the churchwardens alſo by cuſtom may 
have a fee for every burial within the church; by reaſon 
the pariſh is at the charge of repairing the floor. Vatſ. c. 39. 

But there is good reaſon, that any pariſhioner, at his 
diſcretion, ſhall. not have the liberty of burying there : 
— account of the health of the inhabitants 
to be bled there for religious worſhip, | 
90 Voi. J. 8 3 The 


zart of it, without the conſent of the incumbent. In church. 
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3 (Tbs reaſon. given. by Gregory, the, great, why it 
— wore profitable to, be buried within the 3 of 


| the,church,. than at a diſtance, was, becauſe their oeighs 


de as, ofieg 26. ahey coom_to_thela lord, places 46 
m-mbrjng.. thoſe whote ſepulchres they behold, do put 
forth -prayers for them unto God, Which reaſon, waz 
aſterwards transferred into the body of the canon law, 
Aud. this ſuperftition. of praying for the dead, ſeems to 
have been the true original of .churchyards, as encom- 
paſſing. or adjoining to the church. Which being laid 
©4u4,and incluſed for the common burial places of the ie 
ſpeclive paliſtioners, every pariſhioner bath and a 
had a,tipht to be huried in them. Gig. 453. (a) 

For by the cuſtem of England, awy.perfon may be 


« » 
* 


| buried in the churchyard of the (pariſh where be dies 


3 payiog any thing for breaking the foil. Dagge, 
. 1. c. 12. () | RTE 
But dada it ſeemeth, that a perſon may not be 
buried in the churchyard of another . pariſh than that 
Wwhetein he died, at leaſt without the conſent of the 
etiſhioners or churchwardens, whoſe, parochial right of 

urial is invaded thereby, and perhaps alſo of the in- 
cumbent whole ſoil is broken: as in the caſe of the 
churchwardens of Harrew on the Hill, it is ſaid, that 
upon a proceſs againſt them ſome years ago, for ſuffering 
i'rangers to be buried in their churchyard, and their ap- 
pear:ng and conſeſſing the charge, they were admoniſhed 
10 the eccleſiaſlical judge, not to ſuffer the ſame for the 
uture, 

But where a pariſhioner dieth in his journey, or other- 


wiſe, out of the pariſh, perhaps it may be otherwiſe; 


Whether burial 
may be binored 
tor dedt, 


a dead body to be arreſted for debt, although a famous law of 


as it feemeth to be, where there is a N vault or bury» 
ing place, in the ehurch, or chancel, or ile thereof, 

4. By the civil law, dead bodies ought not to be hindred 
fiom burial for debt, as vulgarly ſuppoſed z which ſeemed 
to be allowed by the law of the twelve tables. Mud 
Civ. L. 143, 144. 2 Dimat, 628. (c) 2 


by 


— 


(A) Conternirg churchyards, ſee tit. Church, V. 
(6) Bot s fee may be due by preſeription, or imme moriil 
cuſtom, Vid infra, 9. 
(e) No law 6t the twelve tables handed down to us allows 


the chird table gave to creditors, according to moſt interpre- 
2 de 78, 


ww TT 1,e 


Bartal. 


Aud Lind wood ſays, heretofore the Id% was; that the 


burial of a dead might de delayed for debt; but 
—_—_ a? 1201 h eic 35 8 125 
22 RE Wi 
lers, A of cutting into pieces the body of a 


iving debtor, who, after a certain proceſs, refuſed to pay. 

n the contrary, the tenth table- preſcribes 8 
various ſolemnities which were to be obſerved in the burial of 

e dead; and a law of the Digeſt protects from citation even 
perſbds Who are employed in performing the funeral rites. 
Dig. 2. 4. 2. That this, however, had been attempted iu 
liter times, probably (to uſe the expreſſion of lord Mansfteld 
on avother ſubjet®) in order to rue the compuſſion "of 
friends, is apparent ſrom the reſcript of the emperor Juſtin, 
which enacts, that obligations entered iato on that account 
ſhall be void, and ioflicts a penalty on thoſe who exact them. 
Cad. g. 19. 6. cum Authen, add Nov. 60. (which renders. the 
creditors infamous), with the Expoſition of Cujacius, tom. 3. 
But Huber, although he is clear that a dead body cannot be 
kept from burial, thinks that creditors may, by an arreſt, płe- 
vent the relations of the deceaſed from carrying the corps to a 
diſtant family monument. His words are Haenus relipio tenbt 
ne ſepultura impediatar; quo minus autem fi cognati alio cant 
2 monumenti/que avitis inferre velint id arreſts impediantr 
aibil ob/tare widetur,, neque non fit aligquando. Prealett ad H. 
Lib, 2. Tit. 2. de Arrefto perſonali, 6, The funeral of Sir 
Barnard Turner, in 1784, proceeding from London to Hert- 
fordſhire, was ſaid to have been ſtopped by an arreſt of his 
body, till his friends entered into engagements for his debts. 
But whether this could be done legally may well be doubted ; 
for that ſuch an arreſt cannot be made on "me/ae proctſs to 
conipel an appearance, is clear from the nature of the thing 
itſelf, and from the ſtatute of Geo. 2. quoted by dur author; 
and that a dead body cannot be taken in execarion oss a 
capiar ad ſatis/atiend#m ſhould appear from this, that though 
the writ, direQs the ſheriff to have the body of tbe debtor at 
Wellminſler on the day of the return, without ſpecifying 
whether he be dead or living, yet it ſtates the reaſon to be, 
in order to /atiify the plaintiff for, his debt, But, by the death 


of the debtor, all his property is veſted in others, namely, 


his heir and perſonal fepreſentatives; he cannot, thefefofe, 
ſativſy the 'creditor out of His property, and that his body 
after death can be no ſatis faction, ſeems to de the opfuion of 
the legiſlature in the ſtat. 21 Ja. 1. c. 24. which provides, that 
if a debtor die in execution, the perſons at a hoſe; ſoĩt he 
ds charged may ſue out bew execution; agaioſt his lands 

and goods, Extravsgance, however, in the funeral expences 
may amounz to a devaſtation of the ſubltaoce cf the degeaſed, 
for which the executors or adminiſtrators will be aloe auſwer- 
able. 2 B. Com. 508. | | 
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this was afterwards aboliſhed; for death diſſolveth all 
things; and albeit a man in his life-time may in ſome 
caſes be impriſoned for debt, yet his dead body ſhall not be 
diſturbed. Lind. 278. 

And this ſeemeth to be implied in the ſtatute of the 
32 G. 2. c. 28. which requires the 'bailiff arreſting any 
perſon for debt, not to carry him to any alehouſe or other 
ſuch place without his free conſent; and requires the 


bailiff to deliver to the perſon arreſted, a copy of the 


clauſes in the ſaid act relating to arreſts; and many other 
ſuch particulars: none of which are in any reſpect appli- 


cable to a dead perſon. Ws, 


But although the interment of a dead perſon may not be 
'hindred for debt, yet after attainder for treaſon or felony, 
and before execution, a perſon, though in fome reſpeQs he 
is ſaid to be eiviliter mortuus, yet is liable to be charged at 


the ſuit of his creditors. As was the caſe of £Zneas Mac- 


donald, attainted of treaſun committed by bim in the year 


1745. Upon which occaſion Sir Michael Fofler obſerves, 
that the perſon of a man under attainder is not abſolutely 


at the diſpoſal of the crown. It is ſo for the ends of pub- 


lick juſtice, but for no other purpoſe. The king may 


order execution to be done upon him according to law, 
notwithſtanding he may be charged in caſtody at the ſuit 
of creditors. Bue till execution is done, his creditors 


' have an intereſt in his perſon for ſecuring their debts, 


And he himſelf, as long as he liveth, is under the protec- 


tion of the law. To kill him without warrant of law is 


murder; for which the murderer is liable to a proſecu- 
tion at the ſuit of the crown, and likewiſe to an appeal 
at the ſuit of the widow. For though his heir is barred by 
the attainder, which corrupteth his blood, and diſfolveth 
all relations grounded on conſanguinity, yet the relation 
rounded on 'the matrimonial contract continueth till 
th. And if a perſon under an attainder be beat or maim- 


' ed, or a woman in the like circumſtances raviſhed, they 
may, after a pardon, maintain an action or appeal, 2 
their caſes reſpectively may require. And though before 
a pardon, they are diſabled to ſue in their own names, 
- there ſeems to be no doubt but that they are entitled to 
| proſecute, according to the nature of their reſpeflire 


caſes, in the name of the king; who will do equal right 


to all his ſubjects. ' Fofter's Crown Law, 62. 


In the ſame year 1745, à remarkable cafe happened 
after the rebel aſſizes at Carliſle, where ſome of the rebels 
died after their attainder, and befoxe execution. hs 
queſtion 


TI 82282 


E 
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Mr, 


Burial. 
was, Whether they ſhould be admitted to chriſ- 
tian burial? And the then lord biſhop of the dioceſe re- 
queſted the” opinion of a very learned gentleman; who 
made the following remarks and extracts for his lordſhip's 
confideration : © | | 
It is certain, that after execution, the bodies being at 
the king's diſpoſal, are, for the publick example, and for 
the greater terror unto others, never admitted to chriſtian ' 
burial; and this ſeemeth to have been the law of the 
church of England from two ancient canons, by the for- 
mer of which it · is ordained as follows: Concerning thoſe 
who by any fault inſficb death upon themſelves, let there be no" 
commeinoration of them in the "oblation, as likewiſe for them 
who are puniſhed” for their crimes; nor ſhall their corpſes be 
carried unto the grave with pſalms, By the latter any 
Hall voluntarily kill himſelf by arms,” or by any infligation of 
the devil, it is not permitted 2 ch a perſom any ma 
be ſung, nor ſhall bus body be put into the ground with any 
figing of "a pfalm, nor ſhall be bi buried in pure ſcpulture. 
The Jame ſhall be dome to him, who for bis guilt endeth his 
life by torments, as 4 thief, murderrr, and betrayer of bis 
hrd. Canones editi fub Edgaro' tege: Wilk. Concil. 
V. 1. p. 225. 232. Jobnſ. A. D. 749. No. 96. and 
A. D. 963. No. 24. n 
But before execution, the caſe ſeemeth to be different. 
Mr. Hatotint ſays, that judgment in high treaſon is, that 
he ſhall de carried back to the place from whence he 
eame, and from thence be drawn to the place of execu- 
tion, and be there hanged by the neck, and cut down 
alive, and that his entrails be taken out and burnt before 
his face, and his head cut off, and his body divided 
into four quarters and giſpoſed of at the king's pleaſure, 
2 Haw. 443. e RY 
And lord Coke ſays; Albeit judgment be given againſt 
a man in caſe of treaſon or felony, yet his body is not 


' forfeited to the king, but until execution remameth his own ; 


and therefore before execution; if he be lain without 
authority of law, his wife ſhall have an appeal; for not- 
withſtanding the attainder he remained her huſband,” 3 12%. 
N. Je pram oy e 

So if a man commit treaſon, and after judgment be- 
come of non ſane memory, he ſhall not be executed; for 
it cannot be example to others. 3 Taft. 4. 

So if the gaoler keep à priſoner more ſtraightly than he 
ought of right, whereof the prifoner dieth, this is felony 


In the gaoler by the common law and this is the wr” 
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that if ay die in priſons, che cotoner aught de dt 


Wet —— Ing. oh the church admitteth ſuch perſons. 
ian, becial, ſecrpeth. ſomewhat evidept, in that ſhe, 
mits them to the receiving of the holy Communion, 
and other rites, of the church, during the time of their 
e and approves of the miniſters of the church 
5 gland attending them to the laſt extremity, ——— And, 
rebels; were admitted to chriſtian burials. |. 
By the 30 C. 2. fl. 1. c. 3. For the; encoufagewent 
JH w 


golien, manuſactures, and, prevention of the, ex; 
tation, of money for. the. importing of linen, it is en- 
, that no corps of any period ſhall, be, buried in any, 
re mitt theet or ſuroud os apy, thing mhacloer er made 
Be ey demp flk.. baic,.gold. or. luer, ar-ig. 
Wir or thi TY u what is was. af. hows, 
0 in of N. h 
2 lane 10 om —— deans, perſona, dee 
gur ates, wider ubſtitutes, {ball take an account 
KEEP, 4.1 
_ HOY 


— perſon buriscl Within theit 
, FAA ſuch commeg buxial places as 
255 OW pati 15 iſhiogers are ey = —8 — 
the pa aſed, ot © e 
per b Mel | 5 — . — next Alter the — 
bring. anafßidaxit ip. writing undet the bands and. ſeals, of 
HR 0c PARY witgeſſes, and under the hand of he magſ- 
tate, or. o bing Gal whom, the, lame. was ſwofn fon 
yok ON all be paid] to the miniſſet or. parſeas 
& (aid gerſon was not, put in wWragt or wound. up r 
it apy, {birt, ſhift.(heet; or ſatoud, made; og, mi 
p my hair gold or ſilver, or other, than, wha 
8 gep's wool * on in any coſin lined: ot 
face with any cloth ſtuff or any other ps: made or 
9 wit $95 25D filk bair gold ox flyers os any 
e ſheep;s. wog] only: And iſ no relation 
War buried or other en hs, brigg; an affidavit 
p che gar — g. miniſter within the time afare; 
= Bet J eee of the, pargy (deceaſed 
1 0 he laid. fouteigurer of 5.1, to; be, levied; by 
way of 0 rels and fale thereof, by warrant of the chi 
E ig 2, tom corporate, or any juſtice ol Ihe 
paper, of in, defpylt, thereof, by liks diltreſs, and; (ale of 
the goods of the, per x. 9. che party died, f 
7 bad pa putting ſucb,perion into an) ir 
e ud. og coffin contrary, to, this 


* ww 


2, ar did; order 
ilpal — == thereof ; e perſon. were 


a ſervant, 


9 


ſerrant, and. died. ĩn the · f mity / ofthis maſſer o miſtreſs, 


. thes of ſuch matter or 
miſtreſs ;\ and) if ſuch per ſon die ln the / ſamily oi his- fa- 
lber or mother, then the ſame:to be levied. on the. bf 

ke vied- 


ſach fathet or mother: which: ſajdcforfeit ure. hai 
paid. and allowed out of the eſtate of the derr aſodiperſos 
before any myo 2 debe legacy: or _ _— 

The ſaid a davie is be made 0 or taken before-4 ag: — 
the peace, or maſtes- of chancery, mayor or other c Hef of- 
ficer of the city county borough corporation, o mai hog 
wwn, where: the party: was buried ;/ why fal- adriunider 
the ſaid-oath, and! aiteſt the. fame under tho ir bands wow 
ſuch afſidav it gratis: And if no! fuch 2fhlavit/ Mall he 
drought to the miniſter here tho pay was buried within 
eight days, ſuch miaiſter ſnall fatth with. give ar- ole 
notice thereof to be given in wricing- unde r his hard 0 
the chuschwardens or overſeers of the: poor, ofiſuich<pa- 
rh; who. ſhall within. eight days after ſuch not co fe- 
pair to the chief magiſtrate in a town corporate, if ſachs 
party was buried. there, or elſe'rocany juſtice of the prace, 
who upon the certificate. there from fuch miniſtut, {M141} 


—— — a warrant . foo levying the! fotfeiture : 
farteitures ſhall} be, to the poor of they 


— — the- party ſnall be buried, and! halt 10 hm. 
thati ſhall:ſue for the ſame; to be recufeodi by warrantob 
the chief: magiſtrate: or: any juſtice of the peace in the 
city. town cosporate ot county whate fach org may as 
tied. 8 ; 15H1n mb 
2 any miniſter ſhall neglect — ede 
churchwardens or overſeets of the poor as aforeſaid, or 
= give unto them a note or certificate under his band 
fying that. ſugh- dav ceg a not brought 
to ele) the 5 Tel Fi js eh Wha bt hwardens 
or overſeers of the poor ſhall not within eight days? alter 
ide receipt of ſuch certificate; repair t 020 chief m 
ate or juſtice vf be peace wih foch certificate, ang 
the fame to hint, - and demand hig warrant tvercupo 
for tevying the ſorfeirure ; and if fact chief a gittracẽ or 
—— on the peace Haft neglect he duty in not i 
warrant ſor levying the ſame: he (Wall: for fett: ꝙ fr 


be recovered by bia that (hall fue; with fall cbt, "fo 2s 
the ſuit be commenged within ax months; 3 ohe fourth to. 
king, \two- fourths to the poor of the parith vchete the 
der hdbOwelty and one fourth to him all ſue; 
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ſuch affidavit ſhall be brought to bim within ſuch time, be 


Burial. 


And the miniſter of every pariſh ſhall keep a regiſter, 
in a book to be provided at the charge of the pariſh, mh 
make a true entry of all burials within his pariſh, and of 
all affidavits brought to him as aforeſaid ;, and where no 


ſhall enter a memorial thereof in the ſaid regiſtry, againſt 
the name of the party interred, and of the time when he 
notified the ſame to the churchw udens os oyerſeers of the 
poor. , 7. * | 3d 17 3ivpbits dic) T 
And when the overſeers do give up their accounts to 
the juſtices, they ſhall give an account of, the name and 
quality of every perſon interred within the pariſh from the 
time of their former account, 2 of ſuch certificates as 
came to their hands from the miniſter of the ſaid patiſh, 
and of their levying the penalties, and of the diſpoſal 
thereof; on pain of 51. by warrant of diſtreſs by the ſaid 
Juſtices or two of them: and no account of the ſaid over - 
ſeers of the poor ſhall be allowed, until they ſhall therein 
account for the burials within their reſpective-pariſhes as is 
before directed. . 8.  » den aids $1 „ wag 
Provided, that no penalty ſhall be incurred by reaſon of 
any perſon that died of the plague.” , . 
And by the 32 C. 2. c. 1. Where no juſtice of ibe 
ſhall refide or be to be found in any pariſh where any 
perſon ſhall be interred ; the parſons. vicars and curates in 
every pariſh or chapel of eaſe, within the county where 
any party ſhall be interred (except only the perſon vicar 
and curate of the pariſh or chapel of caſe where the party 
is interred); ſhall adminifter the ſaid oaths or affidavits, and 
atteſt the ſame under their hands gratis. % 3. 


11 


Form of the aforeſaid affidavit. 


1 


Weſtmorland. g E it remembred, that on tht ——— day of 
, A.W. —— yeoman, and 
B. W. if yeoman, being two credible perſens,, db 
make oath, That A. D. late of —— in the pariſb / 
in the county aforeſaid, on the ——— day of this preſent month 
7 was not put in, wrapt or wound p, or buriod 


in am ſhirt, ſhift, ſheet, or ſhroud, | made or mingled with 
flax, bemp, fill, hair, gold, or ſilver, or ather than what 


it made of ſheep's wool only, or in any coffin lined or faced with 


@ny clath, Auf, or any other thing , 


. 
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Burial. 
el pe lune ili, luir, e. op why mo. 


Wen W ee d A. W. 
B. W. 


Soori ly ed is King oy bit maj * 
"Juris 1 of the ptace fer o 6 ſaid 225 

Lor, car of —— i the ſaid caun- 
BY there being no juſtice of the peace re- 
"ding (or to be found) in the ſaid pas © 

hb of ==] the day and year above- 8 
A. 3 JW bnd ( N J. P. | 
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Form of the Miininter!t notice of ths affidavit not 


w 0 . being brought. Wan I 
1 To, the churchwardens and overſeers of 


che. poor, of rene 
ſaid county. { | 


va 


[ht infer. of the paryb 2 afereſaid, in the 


count oforejaid \ do hereby give you notice, that on the — 
4% 0 — be bedy of, A. D. was, buricd within the ſaid 


gary and that no perſon whatſoever hath brought to me any 


affidavit purſuant to the fatute made for burying in i 
2 iP nes the Trey of Tem: X 


6. Gan. 68 N. Her ſhall re uſe or delay, 8 
corps. that 15 brought 17 church ohh or ba, 4 (convenient refuſe burial. 


warning being given him thereof before) in ſuch manner and 
farm as. is preſeribed in the boot of common prayer. And if he 
fall refuſe do, except 1ht pariy deceaſed were denounced,ex- 
communicated, majori excommunicatione, for ſome grievous and 
antorious crime, and no man able to teflify 7 his repentance; he 
ſhall be ſuſpended by the biſhyp of the pu from his miniſtry, 
h the ſpace. of three months, 

Were denounced excommunicated] But by the rubrick be- 
fore the office for burial of the dead, the ſaid office like- 


wiſe ſhall not be uſed for any that die unbaptized, - or that 


ave. laid. violent hands upon themſelves, , 

And no. man able to teflify of his repentance] But where 
Db evidence did appear to the biſhop of ſuch por 
ſon's repentance; commiſſions have been granted, both 
before. and fince the reformation, not only to bury perſons 
who did excommunicate, but in ſome caſes to abſolve 


them, in order to chriſtian burial, Gb}, 450. 
wo 4 There 


Ee ett ear © Mong 


4 
4 
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here were anon other cauſes of refuſaÞ of dirial 4 
partigplagly of hereticks, againſt whom there was art eſpecin 
proviſiog in the canon law, that if they rr - 


their By they ſhould. not have a py 
which we have a remarkable. inſtance a ſi 2 
. 


reformation in the caſe of one Tracy 4 

lickly accuſed in conyocation of having, exp 

cal tenets in his will; and being found. guilty, 4 cm- 

miſſion was iſſued to. dig vp. bis body, which Wa Acrard- 

ingly done. 

Alſo perſons net FE the holy ſacrament, at feaſt at 
Eafter, were excluded from chriſtian burial by a decree of 
the. fourth. Lateray Sauce, which became afterwards 3 
law of the Engliſh church. 

In like manner, perſons killed in * tilts, or tourna- 

nts. 

” But at this ga) jt ſeemeth, that theſe prohihitiong wg 

reftrained tothe thee nſtances before-megtioried' 1 bf yer 

ſons excommunicate, unbaptrzed; and that have laid vio- 
lent bands upon themſelues. 

And of this laſt Tort are to be underffq6d, not alt whp 
aye procured death unts. themſelves, but who have done 
voluntarily, and eder have died in the commiſa 

Hon of a mortal ſin; an not iFots, unaticks, of preſets 

otherwiſe of iofanie mind; " * 
The firſt eccleſtallicaf rule which occurreth 2 to thi 

matter,, is the, 34th canon, of the, firſt coyncil, of Prago, in a 

ole, 


die year Ja which forbids anz burial ſervice fe 


— N . of fn erunt mortim.” But in 155 
Evuncils, V „the fifth chapter of che 2d 
a book of the Fenin zt of W. archbiſop of Tir, 
written about the year 750 (bich chapter is plai 
taken from the canon of Braga) adds this limitation, 
they di it by.the in/#gation of the davil. * "Ang - pe 2 £50 
Fteenth of the canons pobliſhed in king 555 
abut the year 960, adds a further ſimittati 5 
| ef Allie by the infligation. of "the dtvil. 
authorities, NL the ly on the common pro qu E 
Johnſon's collection, to prove, that our old ec = 
laws make go Ae in fayour of thoſe who ki 


10 75 in. W But th prove, even as they 
in 1 no compn rehended under t | 
AWS. ty te 16 ac Peg um of koi re; ar 


20, Qadſ. 2 3 0 + 7 inherun 

Braga, adds e And whe, aa the there 1 ty ys, fon 

f ber. ſurereme tune non imputurctur. N 
ow 


Burial. 


Now. we ſhould not, without neceſſity, underſtand our 
own rubrick to be ſo much ſeverer, than the preceding 
conſtitotions, as to place mad people in the ſame rank 
with en communicate and unbaptized perſons, and to 
punilh ; a poor creature for what in him indeed” was no 
crimes 

The proper jpeg whether perſons who died by their 
own hands 'were 'out of their ſenſes are, doubtleſs, the 
coroner's jury Oy The minifter of the pariſh hath no au- 
thority to be preſent at vie win the body, or to ſummon 
or examine witneſſes. © And therefore he is neither enti- 
ted," nor able to judge in the affair; but may well ac- 
quieſee in the publick determination, without making any 
private inquiry. Indeed; were he to make one, the opi- 
nion which he might form from thence,” could uſually be 

nded only on common diſcourſe and bare aſſeriion. 
16 it cannot de juſtiftable to act u n theſe, in contra- 
dion to the geddes of a jury after hearing witne ſſes 
upon oath. And though there may be reaſon to ſuppoſe, 
that the coroner's 10 ry are frequently favourable in their 
judgment, in conſideration” of the - circumftances of th 
deceaſed's family with reſpect to the forfeiture; and thei! 
verdict is in its o nature traverſable (6): Vet the tia 
may not be delayed; until that matter upon trial ſhall 
finally be determined. But on acquittal of the crime of 
fell murder by the coroner's jury, the body in tbat caſe 
not being demanded by the law ; it ſermeth that a cler- 
gyman wy and ought to admir that body” to chriſtian 
birial,”' 


7. By the rubrick ; The priefts and clerks meeting the Office of burial, 


corps at the entrance '6f the churchyard, and going before 
it either into the church, or towards the grave, ſhall ſay 
as is there appointed. 
By which'it ſeemeth to be diſcretionary in the miniſter, 
whether the corps ſhalt be Carried into the church or not. 


—__ — 


Mun Ann 4 * Drinnen 


2) Or if che body cannot, be viewed, the juſtices i in | ſea 
ma 0 uire of ths elony., 3 Inft. 55. But their finding is 
traverſable. / 

(5) The Inquiſition of the coroner, upon view of the wy 
is not traverſable by the executors or adminiſtrators of the de- 
. but evidence. hall be heard by him to prove. the. de- 
ceaſed, non compos, W which, if be refuſe, the inquifition may be 


* 55. 1 H. P. C. 415. * 


Waſhed by the King's Bench, wha arg glories EQronerss 


| 
2 
| 4 
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And there may be good reaſon for this, eſpecially in caſes 
of infection. | 


8. Can, 67. After the party's death, there ſhall be tung 


no more but one ſhort peal, and one before the burial, and 
one other after the burial. 


9. Langton. Ve do ly injoin, that burial ſhall not be 


denied to any one, upon the account of any ſum of money : be- 


cauſe if any thing hath been accuſlomed to be given by the pious 


devotion of the faithful, we will that juſtice be done thereupon 
to the churches by the ordinary of the place afterwards, 
Shall not be denied} Or delayed. Lind. 278. | 
Upon the account of any ſum of money] For burial ought 


not to be ſold ; but albeit the clergy may not demand any 


thing for burial, yet the laity may be compelled to ob- 


ſerve pious and laudable cuſtoms. But in ſuch caſe, the 


clerk muſt not demand any thing for the ground, or for 


the office; but if he ſhall allege, that for every dead 
perſon ſo much bath been accuſtomed to be given to the, 
miniſter or to the church, he ſhall tecover it. Lind, 
278. rb 1 A 2441 6 

Hath been accuſtomed 10 be. given] That is, of old, and 


for ſo long time as will create a preſcription, although at 


firſt given volvuatarily.' Fot they Who have paid ſo long, 
are preſumed at firſt to have bound themſelves voluntarily 
thereunto.. Lind. 279.-(a). n ̃ 

T. 15 Ja. Tepſal and Ferrers. Edward Topſal, clerk, 
parſon of St. Botolph's without Alderſgate, London, and 
the churchwardens of the ſame, libelled in the eccleſiaſli - 
cal court againſt Sir John Ferrers, and alleged, that there 
was a cuſtom within the city of London, and eſpecially 
within that pariſh, that if any perſon being man or wo- 
man die within that pariſh, and be carried out of the 
pariſh to be buried elſewhere, in ſuch caſe there ought to 
be paid to the parſon of this pariſh if he or ſhe be buried 
ellewhere in the chancel ſo much, and to the church- 
wardens ſo much, being the ſums that they alleged were 
by cuſtom payable unto them, for ſuch as were buried in 
their own chancel; and then alleging, that the wife of 
Sir John Ferrers died within the pariſh, and was carried 
away and buried in the chancel of another church, and 


— 


—_ 


— 


(a) Sir Simon Degge ſays, that the accuſtomed fee to the 
parſon for breaking the foil in the church- yard, is for the 
moſt part * 4d. and for breaking the floor in the chancet 


ſo 


65, 8d. 146. 
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ſo demanded of him the ſaid ſum. Whereupon for Sir 
John Ferrers a prohibition was prayed, and upon debate 
it was granted, for this cuſtom is againſt reaſon, that he 
that is no pariſhioner, but may paſs through the pariſh, or 
lie in an inn for that night, ſhould if he then die be forced 
to be buried there, or to pay as if he were, and ſo upon 
the matter to pay twice for his burial. Hob. 175. 
But Dr. Gibſon faith, a fee for burial belongs to the 
miniſter of the pariſh in which the party deceaſed heard 
divine ſervice, and received ſacraments, whereſoever the 
corps be buried, And this, he obſerves, is agreeable to 
the tule of the canon law, which ſays, that every one, 
after the manner of the-patriarchs, 'ſhall be buried in the 
ſepulchre of his fathers ; nevertheleſs, that if any one 
defires to be buried elſewhere, the ſame ſhall not be hin- 
dred, provided that the accuſtomed fee be paid to the mi- 
niſter of the pariſh where he died, or at leaft a third part 
of what ſhall be given to the place where he ſhall be 
buried. For th*-underſtanding of which it is to be noted, 
that anciently all perſons in their wills, made a ſpecial 
.oblation or bequeſt to the church at which they were to 
be [interred ; and the people in thoſe days depending 
much upon the prayers of the living for the good of theic 
ſouls after death, thoſe of better condition coveted often- 
times to be buried in religious houſes, with a view to 
greater aſſiſtances which they hoped to receive from the 
temn and conſtant devotions there: alſo, where the 
oblations were like to be plentiful, the religious were led 
by that proſpect to deſire and promote it. By which 
means parochial miniſters would have been deprived of 
what belonged of common right to them, and to no other; 
if the laws which indulged the ſuperſtitious conceit of 
being buried in religious houſes, had not at the ſame time 


provided for the ancient parochial rights; which ſome- 


times was the. third, ſometimes the fourth part (according 
to the cuſtoms of different places) of what was given to 
the religious houſes: the laws probably preſuming, that 
the oblations to thoſe houſes would be much Jarger, than 
what was uſually given to the parochial miniſters, Gib. 
452. | 

And this was called the canonical portion; and the 
oblation grew by cuſtom into a fixed right of the pariſh 
miniſter. / And hence it is, that in diſpenſations for bury- 
ing elſewhere, reſervations have been made of the rights 
of thoſe churches where the parties die. And (to take 


off the weight in ſome meaſure of the (aid caſe of 'T _ 
| an 
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great abatement from that allowance that the temporal 


heads, a-prohibition-was.granted, in the caſe of Andrews 
and Symſen, MH. 27 C. 2. in which, two, grounds were 
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and Ferrers) he faith, that this tight was got denied, but 
ſeemingly acknowledged, by the temporal court in the 
aforefaid caſe; where the ſuit, by the iector and church. 
wardens of St. Botolph's Alderſgate, was for the cuſtomary 
fee of buying in the chance] there, becauſe the perſon 
died in their pariſh, and was buried in the -cbance! elſe- 
where. For though a prohibition was granted becauſe the 
cuſtom was unreaſonable, yet that unreaſonableneſs (be 
ſays) was grounded upon the per ſon's being only a ſtranget, 
and happening to die in the pariſh, For ſo the report it- 
ſelf expreſles the ground. of the prohibition. Tbis euſ- 
tom is againſt reaſon, that he who is no pariſhioner, 
£5. but may paſs throogh the pariſh, or lie in an inn for a 
& night, ſhould be forced to be buried there, or pay as 
<. if be were. Which is in effect a recognition of the 
right, in caſe the party deceaſed hath dwelling in the pa- 
riſh, and is a pariſhioner. Gi, 452. [But this dom 
not ſo well comport with the laſt words of the tecited 
caſe, which ſuppoſeth it to be unreaſonaþkk for a man to 
-pay,, twice for his burial.] _ | 6 Jails 
The proportion of fees due for the burial of perſons, 
whether to the incumbent or churehwardens, whether for 
burying in or out of the patiſh, depends upon the pari- 
cular uſage and cuſtom of each, pariſh reſpectively. For 
as to the incumbent. for. burying,” the foundation of the 
fee was vuluctary, and the obligation or neceflity of pay- 
ing ariſes from cuſtom; which is the ground of what is 
before obſerved out of Lindwood. But although the tale 
of the canon law is, that in caſe of denial of the cuſtomary 
fee, juſtice is to be done by the ordinary; and though the 
books of the common law allow this to be, in its nature, 
a matter properly of ſpiritual cognizance, yet it is a very 


courts reſerve to themſelves the right of determiniog, firit, 
Whether there is ſuch a cuſtom, in caſe that is denied; 
and, fecondly, Whether it is a reaſonable cuſtom, in caſe 
the cuſtom itſelf is acknowledged. Upon the firſt of theſe 


Lid down of granting prohibitions ; for defe& of jurifdic- 
tion, and for defect of trial: and the prohibition/granted 
on this occaſion was ranked under the ſecond head, and 
compared to the caſe of -a modus decimandi, which may 
be demanded in the fpicitual court, but if the euſtom be 
denied, a- prohibition will lie; becauſe the rule of pre- 
ſcription is different in the ſpiritual court, from that in the 
| 4 temporal, 
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tempoml. And on the like denials, we find othet prohi- 
bitions alſo granted 3 as where the church of Weſtminſter, 
ſor burying in the abbey, demanded 501. and the cathedrat 
of York 51. over and above the common fees. Upon the 
ſecond of theſe two heads, viz; the unreaſonableneſs of the 
cuſtom, à prohibition was granted in the forementiohed 
caſe of Top/al and Ferrers, where the ſame ſees were elaimed 
the rectors and churchwardens of the pariſh out of 
which the corps was carried, that were uſually paid there 
for the place in which the corps ſhould be buried elſe where. 
But though ſuch demand was reckoned a hardſhip upon a 
franger or traveller who ſhould happen to die there; no 
fault was found with the rule or proportion of the fee, in 
caſe the p_ deceaſed had been a fixed patiſhioner. Grbf, 
55 2 Ab. 778. 3 Keb. 523 | 
here it is to be obſerved, that in the foregoing caſe 
of Andrews and Symſon, the demand was a fee of four 
nobles for a pariſhioner, and of four marks for a-ſtranger'd 
which proportion and difference were not excepted againſt 
by the court as unreaſonable, but (as hath been faid) the 
prohibition went only becauſe the cuſtom was denied. 
645 453. | | | 
10, Funeral expences, according to the degree and Funeral chargent - 
quality of the deceaſed, are to be allowed of the goods of 
the'deceaſed, before any debt or duty whatſoever. 3 nf. 


202, 
11. The carcaſe that is buried belongeth to no one; Stealing ſhroud» [ 
but is ſubject to eccleſiaſtical cognizance; if abuſed or \ 


removed. 3 {n/?. 203. (a) 

And a corps once buried, cannot be taken up, or re- 
moved, without licence from the ordinary. Gib/. 454. 

That is, to be buried in another place; or the like; 
but in the caſe of a violent death, the coroner may take 
up the body for his inſpection, if it is interred before he 
comes to view it, 20 Jud 

In the lent aſſizes holden at Leiceſter, 11 & 12 J. 
the caſe was, one William Haines had digged up the ſe- 
veral graves of three men and one woman in the night, 


A— 


(a) Though, as lord Coke ſays, a corps is zullius in benis ; 
yet taking up a dead body, though for the purpoſe of diſ- 
ſection, is an indictable offence at law, as an act highly indecent | f 
and contra bones mores, Lynn's caſe, 2 Term Rep, 733. The 25 
1 J. 1. c. 12. made it felony to ſteal dead bodies for the 
purpoſes of witchcraft, but is repealed by 9 Ge, 2. c. 5. 1 

and H 


2urtal. 


and had taken their winding ſheets from their bodies, 
and buried them again; and it was reſolved by the juſtices 
at ſerjeants-inn in fleet-ſtreet, that the property of the 
ſheets remained the owner's, that is, in him who bad the 
property therein, when the dead body was wrapped there- 
with; for the dead body is not capable of it; and that the 
taking thereof was felony. 12 Co. 113. | 
12. Lord Cote ſays, concerning the building or erecting 
of tombs. ſepulchres, or monuments for the deceaſed, in 
church, chancel, common chapel, or churchyard, in con- 
venient manner, it is lawful; for it is the laſt work of cha« 
rity that can be done for the deceaſed, who whilſt he lived 
was a lively temple of the Holy Ghoſt, with a reverend re. 
gard and chriſtian hope of a joyful reſurrection. And the 
facing of them is puniſhable by the common law ; as it 
appeareth in the book of the g Ed. 4. 14. (the lady Miche 
caſe, wife of Sir Hugh Wiche;) and ſo it was agreed by 
_ the whole court, M. 10 Fo. in the common pleas, be- 
tween Corven and Pym, And for the defacing thereof, 
they that build or erect the ſame ſhall have the action du- 
ring their lives (as the Lady Wiche had in the caſe of the 
9 Ed. 4.); and after their deceaſes, the heir of the deceaſed 
ſhall have the action. But the building or erecting of the 
ſepulchre, tomb, or other monument, ought not to be to 
the hindrance of the celebration of divine ſervice. 3 /nft, 


202, | 


And again, he'fays, if a nobleman, knight, eſquite, 
or other, be buried in a church, and have his coat armour 
and pennions with his arms, and ſuch other enſigns of 
honour as belong to his degree or order, ſet up in the 
church; or if a grave ſtone or tomb be laid or made for a 
monument of him: in this caſe, although the freehold of 
the church be in the parſon, and that theſe be annexed to 
the freehold ;- yet cannot the par ſon or any other take them 
or deface them, but he is ſubject to an action to the heir 
and his heirs in the honour and memory of whoſe anceſtor 
they were ſet-up. 1 nf. 18. | 

But Dr. Hatſon ſays, this is to be underſtood of ſuch 
monuments only, as are ſet up in the jles belonging to 
particular perfons ; or if they are ſet up in any other part 
of the church, he ſuppoſeth it to be underſtood, that 
they were placed there with the incumbent's conſent 
Matſ. c. 39. e ibgt de 

And Dr. Gibſon obſerviog there upon ſaith thus: Monu- 
ments, coat armour, and other enſigus of honour, ſet up 
in memory of the deceaſed, may not be removed at the 

13 pleaſure 
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pleaſure of the ordinary or incumbent. On the contrary, 
if either they or any other perſon ſhall take away or de- 
face them, the perſon who ſer them up ſhall have an action 
againſt them during his life, and after his death the heir 
of the deceaſed ſhall have the ſame, who (as they ſay) is 
inheritable to arms and the like, as to heir-looms; and it 
avails not, that they are annexed to the freehold, though 
that is in the parſon. But this, be ſays (as he conceiveth), 
is to be underſtood with one limitation, If they were firſt 
ſet up with conſent of the ordinary; for though (as my lord 
Coke ſays) tombs ſepulchres or monuments may be erected 
for the deceaſed in church or chance] in convenient 
manner, the ordinary muſt be allowed the proper judge 
of that conveniency; inaſmuch as ſuch erecting (for ſo 
he adds) ought not to be to the hindrance of the celebra- 
tion of divine ſervice; and if they are erected without 
conſent, and upon inquiry and inſpection be found to the 
hindrance of divine ſervice, it will not (he ſuppoſeth) be 
denied, that in ſuch caſe the ordinary hath ſufficient au- 
thority to decree a removal, without any danger of an 
action at law. Gib/. 453, 454- 
Whether a fee is due to the incumbent for erecting a 
ve ſtone or monument in the churchyard, hath been 
queſtioned by ſome; and no caſe hath occurred wherein 
the ſame hath received a judicial determination. It ſeem- 
eth to be an argument in favour of the incumbent, that 
although it is neceſſary to bury the dead, yet it is not neceſ- 
ſary to eret monuments: and after the ſoil hath been 
broken for interring the dead, the graſs will grow again, 
and continue beneficial to the incumbent; but after the 
erection of a monument, there ceaſeth to be any further 
produce of the ſoil in that place, And if the incumbent's 
leave is neceſſary for the erecting a monument, it ſeemeth 
that he may preſcribe his own reaſonable terms; or if an 
accuſtomed fee hath been paid, that ſuch cuſtom ought to 


be obſerved. 


13. By the 3 J. c. 5. If any popiſh recuſant, man or po 


woman, not being excommunicate, ſhall be buried in any 
place, other than in the church or churchyard, or not ac- 
cording to the eccleſiaſtical laws of this realm; the execu- 
tors or adminiſtrators of ſuch perſon buried, knowing the 
ſame, or the party that cauſeth him to be ſo buried, ſhall 
forfeit 201. one-third to the king, one-third to him that 
ſhall ſue in any of the king's courts of record, and onę- 
third to the poor of the pariſh where ſuch perſon died, 


Vor. I. T ; 
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piſh burial, 


Calendar. See Kalendar, 
Calumny. (Oath of.) See Paths. 
Cambridge, Sce Colleges, 


Canon, 


Fork the office of canons, in cathedral or collegiate 
churches ; ſee Deans and Chapters. 


- 0 
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C45 the cope, was one of the prieſt's veſtments; h 
called, as it is ſaid, @ cabiendo, becauſe it containeth 
or covereth him all over. Lind. 252. 


Carthuſians. See Ponalterie3, 
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Caſula, 


C* SUL 4, the che/i:ls, was a garment worn by the 
- prieſt, next under the cope; and js ſaid to have been 
ſo called, as being a kind of cottage (as it were) or little 
houſe, covering him. Lind. 252. 


Catechiſm. 


xr. DY Can. 59. Every parſon vicar or curate, upon 
every ſunday and holiday before evening prayer, 


ſhall for half an hour or more, examine and inſtruct * 
you! 


prayer 
and b 
for th 
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outh and ignorant perſons of his pariſh, in the ten com- 
mandments, the articles of the belicf, and in the Lord's 
prayer; and ſhall diligently hear inſtruct and teach them 
the catechiſm ſet forth in the book of common prayer. 
Ard all fathers, mothers, maſters, and miſtreſſes ſhall 
cauſe their children, ſervants, and apprentices, which 
have not learned the catechiſm, to come to the church at 
the time appointed, obediently to hear, and to be ordered 
by the miniſter until they have learned the ſame, And if 
2ny miniſter neglect his duty herein, let him be ſharply 
reproved upon the firſt complaint, and true notice thereof 
given,to the biſhop or ordinary of the place. If after ſub- 
mitting himſelf, be ſhall willingly offend therein again; 
let bim be ſuſpended, If fo the third time, there being 


little hope that he will be therein reformed ; then excom- 


'municated, and ſo remain until he be reformed, And 
likewiſe if any of the ſaid fathers, mothers, maſters, or 
miſtreſſes, children, ſervants, or apprentices, ſhall negle & 
their duties, as the one fort in not cauſing them to come, 
and the other in refuſing to learn, as aforeſaid ; let them 
be ſuſpended by their ordinaries (if they be not children), 
and if they ſo perſiſt by the ſpace of a month, then let 
them be excommunicated. WEE 

2. And by the rubrick : The curate of every pariſh ſhall 
diligently upon ſundays and holidays, after the ſecond 
leſſon at evening prayer, openly in the church inſtruct 
and examine ſo many chiidren of his pariſh ſent unto him, 
as he ſhal! think convenient, in ſome part of the cate- 
chiſm. | | 

And all fathers and mothers, maſters and dames, ſhall 
cauſe their children ſervants and apprentices (which have 
not learned their catechiſm) to come to the church at the 
time appointed, and obediently to hear, and be ordered by 
the curate, until ſuch time as they have learned all th 
therein is appointed for them to learn. 

3. That part of the church catechiſm which treats of 


* , the ſacraments, is not in the 2d nor 6th of Ed. 6. but was 


added in the beginning of the reign of king James the firſt, 
upon the conference at Hampton court. Grbſe 37 5. 

4. In the office of publick baptiſm; the miniſter di- 
recteth the godfathers and godmothers to take care, that 
the child be brought to the biſhop to be confirmed by 
him, ſo ſoon as he or ſhe can ſay the creed, the Lord's 
Prayer, and the ten commandments in the vulgar tongue, 


! 


T 2 


and be further inſtructed in the church catechiſm ſet forth 


for that purpoſe, 
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2 1. AF TER the converſion of Conſtantine the em. 


Difference be- 


peror, the other converts in thoſe days, and in the 
following times, who were many of them governors and 
nobles, ſettled great and large demeſne lands on thoſe 
who converted them, and the firſt oratories or places of 
- publick worſhip are ſaid to have been built upon thoſe 
lands: which firſt oratories were called cathedre, ſede; 
cathedrals, or ſeats ; from the clergy's conftant reſidence 

thereon. Gad. 347. 
2. The diſtinction between cathedral, conventual, and 


tween cathedra), collegiate churches, perhaps may be beſt underſtood, from 


conventual, and 


churches, 


Cathedral 
churches to be 
In citics. 


the deſcription given by. Lindwood of the ſeveral names: 
properly ſpeaking, ſays he, a chapter is ſpoken in reſpet 
of a cathedral church; a convent, in reſpect of a church 
of regulars; a college, in reſpect of an inferior church, 
where there are collected together perſons living in common, 
Gib. 172. | | 

3. The ſees of biſhops eught regularly to be fixed in ſuch towns 
only as are noted and pepulcus. When this was made a rule 
of the church by a canon of the council of Sardica, the 
only deſign ſeems. to have been, to prevent the needleſs 
multiplication of biſhops ſces; inaſmuch as that canon, 
_ deſcribing ſuch a ſmall city, as within which a biſhop's 
ſee ſhould not be eſtabliſhed, calls it ſuch a one as a ſingle 
preſbyter might be ſufficient for, in point of numbers, 
But it was afterwards underſtood by the canon law, that 
of what extent, or bow populous ſoever, the dioceſe ar 
juriſdiction of a biſhop might be, it was moſt agreeable to 
the epiſcopal dignity, to place the ſee or cathedral church 
in ſame large and conſiderable town. Purſuant to which, 
with expreſs reference to the aforeſaid council, and to the 
decrees of pope Leo and pope Damaſus, it was decreed 
in 2 council under archbiſhop Lanfrank, that certain epil- 
copal ſees which before had been in ſmall towns and vil- 
lages, ſhould be ſettled in the moſt noted places; and ſe- 
veral were accordingly removed, as Dorcheſter to Lin- 
coln, Selſey to Chicheſter, Kirton to Exeter: which rule 


was alſo obſerves in fixing the ſees of the five new biſhop- 


Ticks erected by king Henry the eighth, Gib/, 171. 


And every town which hath a fee of a biſhop placed in 
it, is thereby entitled to the honour of a city. Grb/. 7 70 
* > n 
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And lord Coke defineth a city thus: A city (ſaith he) 
is a borough incorporate, which hath, or hath had, a 
biſhop; and though the biſhoprick be diſſolved, yet the city 5 
remaineth. 1 /nff. 109. i 

But this extendeth not to the cathedral churches in 
Wales; divers of which are eſtabliſhed in ſmall villages. 
| 4+ Beſides the proper revenues of cathedral churches, Certain forfei. 
to de applied towards the repair thereof, there are divers den = the re- 
forfeitures by ſeveral canons of archbiſhop Stratford, to ale. „ 
de diſpoſed of to the ſame purpoſe; to wit, for the unfaith- 
ful execution of wills; for extorting undue fees for the 

bate of wills; for undue commutation of penance z 
and half the forfeitures for exceſſive fees at the admiſſion 
of a curate, 
5. Every ſee or cathedral (as ſuch) is exempt from ar- Cathedral en- 
chidiaconal juriſdiction. Thus a biſhop's ſee having been ce — 
newly erected within the limits of a certain archdeaconry, juriſdiction. 
it was repreſented, that the archdeacon had preſumed to 
exerciſe his juriſdiction over the biſhop there conſecrated, 
and the church : and Gregory the ninth decreed thereupon, 
that this ſhould no more be done, but that the biſhop 
ſhould be exempt from the archidiaconal juriſdiction :; 
which decretal epiſtle became part of the body of the 
canon law. Gi 171. (a) 

6. For the freedom of elections in general, it was thus Elections in 
provided by the ſtatute of the 3 Ed. f. c. 5, Becauſe elec - **bedrals. 
tions ought to be free, the king commandeth upon great forfeiture, - 
that no man by force of arms, ner by malice, or menacing, ſhall 
diſturb any to mate free election. 

Which ſtatute, being general, did evidently include ec- 
cleſiaſtical elections as well as others: but ſome doubt 
having probably been made, whether they were included, 
it was adjudged adviſable to move the king for a ſpecial de- 
claration to that purpoſe, in the articuli cleri, 9 Ed. 2. 

c. 14. If any dignity be vacant, where election is to be made, it 
1s moved that the electors may freely make their election, with- 
out fear of any temporal power, and all prayers and oppreſſions 
ſhall in. this behalf ceaſe. The anſwer ; they ſhall be made 
free according to the form of ſiatutes and ordinances : that is, 
according to the ſ-id ſtatute of the 3 Ed. 1. c. 75 which 
alſo was but declaratory of the common law. 2 nfl. 169. 
632, Gig. 175. 5 
And by the 31 Eliz. c. 6. it is thus enacted: JYhereas 
by the intent of the founders of cathedral and collegiate chunches, 


1 = a. * 
” * a - 


(a) X. 1. 33+ 16. | EY 
. and 


. feunders, and the ſaid good flatutes and ordinances, and to tie 


Alſo, that bribery is a crime indictable at common law, inde» 
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and by the flatutes and good orders of the ſame, the elections pre. 
ſentations and nominations of officers and other perſons to have 
room or place in the ſame, are to be had and made of the fitf 
and meſl meet perſens, being capable of the ſame elections pre. 

tations and nominations, freely, with:ut any reward gift or 
thing given or taken for the ſame; and for the true performance 
whereof, ſome el:fors preſentors and nominators in the ſame, 
have or ſbould take a corporal oath to make their elections pre. 
fentations arid nominatiins accordingly; yet notwith/landing, it 
is ſound by experience, that the ſaid elections preſentations and 
nominations be many times wrought and brought to paſs with 
money gifts and rewards, whereby the filte/l perſens to be elictel 
prefented or nominated, wanting money er friends, are ſellom or 
not at all preferred, contrary to the good meaning of the ſaid 


great prejudice of learning, and the commanwealth and eſlale if 
the reaint: For remedy whereof it is enacted, that if any perſon 
or perjons or bodies politich or corporate, which have election 
Preſentation or nomination, or voice or aſſent in the choice 
election preſentation or nomination of any perſon to have rom vr 
2 im any of the ſaid cathedral or c:llegiate churches, hall 

rective or tate, or ſhall accept any promiſe agreement cive- 
namt bond or other aſſurance to receive or have, any money fee 
reward or any other profit, directiy or indirefly, either to him- 
elf or themſelves, or 19 any other of his or their friends, for hi; 
ar their voice or aſſent, in ſuch election preſentation or nom- 
nation a aforeſaid; then and from thenceforth the place rom 
or office whith ſuch perſen ſo offending ſhall then have in any 
of the ſaid churches Mall be vaid, and the fame may be dijp:Jed 
in fuch manner as if ſuch perſon ſo offending were naturaily 
dead, ſ. 1, 2. (a) . 

And if any officer of any of the ſaid churches, or other perſon 
having reom or place in the ſame, fhail directiy or indiretily 
take or receive, or by any way device or means contract or ag. et 
to have or receive any money reward er profit whatſoever, for 


ii actos: — 
— 


1 


(a) On the ſabject of bribery it has been decided, that if a 
voter take a bride, it is immaterjal whether he perform his 
promiſe, or break it by voting for the oppoſite party. 3 Bur. 
1236. Sulfton and Norton, and Bnjh and Rawlins, there cited. 


pen den tiy of acts of parliament. © 3 Bar. 1335. But that an 
action of debt 20 * a penalty on the 28 2. c. 24. for 
bribery at elections, is a civil ſuit, and therefore that in ſuch 
aktion a guater may give evidence on affirmation, Arche/on 
and Everitt, Cowp. 384 

Oo Cs the 
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the leaving or reſigning up of the ſame his roam or place, for 
any other to be placed in the ſame ; every perſon ſa taking or con- 
trafting ſhall forfeit double the ſum of money, or value of the 
thing /e received or agreed to be received or talen; and every 
perſon by whom or for whom any money gift or reward as 
aforeſaid ſhall be given or agreed to be paid, ſhall be uncapable 
ef that place or room for that time or turn, and ſhall not be had 
ner taken to be a lawſul :fficer or to have ſuch roam or place 
there, but they to whom it ſhall appertain ſhall appoint another 
as if ſuch perſon were dead or had reſigned, ſ 3. 

And for the more ſincere election preſintation and nomination 
of officers and other perſons ta have room or place in any of the 
ſaid churches ; at the time of every ſuch eleftion preſentation or 
n:mination, as well this preſent att, as the orders and flatutes 
of ſuch place concerning ſuch election preſentation or nomination 


{2 be had, ſhall then and there be public read; upon pain that 
every perſon in whom default thereof ſhall be, ſhall forfeit 401. 


ſ. 4. 

VT which for feitures ſpall be, half to him or them that will 
ſue for the ſame in any of the queen's courts of record, and haif to 
the uſe of ſuch cathedral or collegiate church where ſuch offence 
ſhall be committed. ſ. 4. | 

As to the methods of proceeding in elections, they de- 
pend in a great meaſure upon the local ſtatutes and cuſ- 
roms of each cathedral and collegiate body, and therefore 
cannot be brought under the rules which the ancient canon 
law hath laid down. Nevertheleſs, it may be of uſe, in 
caſes which the ſtatutes have left doubtful, or not clearly 
determined, to ſet down here ſome rules relating to 
elections, which lie diſperſed in the body of the canon 
law (a). As, | 

(1) Concerning the time for election, this the canon 
law determines that it ſhall not exceed the ſpace of three 
months from the vacancy, and if it be deferred longer 
(without lawful impediment) the electors ſhall for that 
turn loſe their right of election, and the ſame ſhall devolve 
upon thoſe who have the next right, who alſo ſhall fill up 
the vacancy within other three months, on pain of canon- 


—— 
— 


— — 
* — 


(a) Elections are ſaid by the canon law to be made ia 
three ways; per in/pirationem, when all the electors, as if by 
ioſpiration, agree in the choice of one perſon ; per /crutinium, 
when three ſcrutineers are appointed to takes the votes; and 
fer compromiſſum, when certain ſit perſons are deputed, to whom 
the power of eleting is transferred. Ia. J. C. 1.6: 
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ical cenſures (a). And after the election they ſhall no. 


tify the ſame to the perſon elected, ſo ſoon as they rea. 


ſonably can; who ſhall aſſent thereunto within the ſpace 
of one month, and within three months afterwards ſhall 


procure confirmation thereof, otherwiſe the election (if 


there be no lawful impediment intervening) ſhall be 
void (5). But the election, or any citation or proceſs 
relating thereto, ought not to be before the interment of 


the deceaſed (c). 


(2) Concerning the manner of proceeding to the elec. 
tion, it is ordained, that when canons or prebendaries are 


- wanted, or benefices to be diſpoſed of, the canons abſent 


are to be cited, if conveniently it may be, unleſs there be 
a cuſtom to the contrary ; otherwiſe what is done in their 


abſence ſhall be of no effect (4). 


. (3) And no perſon ſhall conſtitute a proxy in the buſi- 
neſs of election, unleſs he be abſent in a place from 
whence he ought to be cited (and not in a foreign country, 
or the like) and hindered by juſt impediment from attend- 
ing, of which he ſhall cauſe proof to be made upon 
oath if required. In ſuch caſe, if he will, he may con- 


ſtitute one of the chapter or collegiate body to be his 


proxy (e). 
But if none of the chapter will be his proxy, he cannot 
depute any other without conſent of the chapter, nor give 
his vote by letter, which ought not to be given before the 
meeting for the election, but only at that time (/). 

And if one of the chapter be conſtituted proxy generally, 
if he nominate one perſon upon his own account, and ano- 


2 


(a) X. 1 De elefione et electi poteftate. 


41, 
6. #S 
(e) 16. 1 36. 

(4) 6 3. 4. 33. See enim reſcriptum eff, magis bac in 
re wnius obeſe contemptum quam mullorum contradidiontm. 
If. J. C. 1. 6. So an election of a vicar by truſtees was de- 
clared void for want of zotice of the meeting; for per lord 
Hardwicke, ** It is ſo in all corporate bodies; whether the elec- 
tion be by the corporation at large, or by a ſelect number, 
notice is required, unſeſs the election is to be on the charter, 
or a particular day, in which caſe evety body is obliged to 
take notice of it.” ihn v. Denniſon, Amb. 82. And this 
being a perſonal truſt, to be exerciſed according to the diſcre- 


tion of the truſtees, they, were not allowed to vote by proxies. 


46. a | 10 
3 . 6 . , * . * 
2 6 1. 6. 40. 3 47-8 
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ther in the name of his conſtituent, it ſhall paſs for nothing; 
but if he hath a ſpecial proxy, to chuſe ſuch a perſon by 
name, then he may lawfully conſent to the election of one 
in his own name, and to the election of another in the 
name of his conſtituent (a). 

(4) When the election is to be made, and all ate pre- 
ſent who ought, and will, and can conveniently attend; 
three of the ſociety ſhall take the votes of every one, ſe- 
cre:ly and ſeverally, and put the fame in writing, and then 
immediately publiſh the ſame amongſt them all; and on 
calling up the votes, he ſhall be elected, who has the ma- 
jority of legal votes (6). 

And they cannot vary after the notes are publiſhed ; for 
then they ought to proceed to caſt up the votes, and de- 
clare the election (c). 

(5) By the majority is meant, the majority of the whole 
number of electors; therefore if there are 7 electors, and 
2 of them chuſe one perſon, and 2 another, and 3 another, 
he who has the three votes ſhall not be duly elected, as 
not being choſen by a majority of the electots (4). 

(6) By the majurity of legal votes (the major et ſanior 
fart) are excluded thoſe who are admitted upon proteſta- 
tion, that their votes ſhall not be good, if it ſhall appear 
that they have not a legal right to vote, and it ſhall after- 
wards be made appear upon appeal or otherwiſe that they 


„ ._—_— — 


(a) ( x, 6 465. 

(6) T. 1. 6. 42. It is a corollary to this rule that the conſent of 
the electors mult be given mu ef ſemel, or in ene place and at one 
time.” © Davis Rep. 48. 

(e) T. 1. 6 58. | 

(d) A ſimilar taſe is decided in the decretal of Gregory, x. 6. 50. 
If certain perſons who voted under proteſt had a right to vote: there 
were 55 eleftors; but 23 only voted for one candidate, and 22 for 
the other. If thoſe perſons were excluded, 21 had a right to vote; 


dur the numbers in that caſe were only 10 and 8, and the election 
. was declared void: becauſe, according to another text, licet majorem 


pertem facerent partium camparatione minerum, non tamen ad majorem partem ca- 
firuli pervenerunt, Ib. 1. 6. 48. But an exception to this rule took 
place, if he who had the majority of voices was ineligible from his 
order, age, or learning, and his ineligibility was notorious or made 
known to the eleftors; for then his election was to be ſet afide, and 
he who had the feweſt voices confirmed. Ib. cap. 22. Where an in- 
integral part of a corporation, compoſed of a definite number, is fe- 
quired to vote at an election, a majority of ſuch integral definite part 
mult attend. Rex v. Belilringer, 4 T. R. $10. Rex v. Miller, 6 T. Rep. 
268, But a charter, and, in the abſence of a charter, preſcription, 
which is evidence of a charter, may — our law give the right of 
election to the majority of thoſe preſent of a definite number, al 
the number preſent ſhould not conſlitute a majority of the full corpo- 
ration. Rex v. Hoyte, C T. Rep. 430. 
Vox. 1, T 5 have 
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have no legal right. Now perſons may be diſqualified ſe- 
veral ways: as by euſtom; or by their own crime, where 
they have committed any offence which renders them in- 
capable. So perſons under ſuſpenſion, or under the greater 


excommunication, can neither be elefors, nor be them- thi 
ſelves elected (a). . tic 

But if a member be in poſſeſſion, although not of right, otl 
he may be an eleAor, and ſuch election is valid, provided ele 
he be in quict poſſeſſion, becauſe he believeth that he hath Ti 
right (5). But if from the firſt, before, the. election is chi 
made, it ſhall be denied that he hath ſuch right, and he is the 
admitted under proteſtation, that his voice ſhall be valid if ad 
indeed it ought to be valid, and that it ſhall not be valid ſuc 


unleſs it ſhall appear that he hath ſuch right; in ſuch caſe 
his poſſeſſion ſhall not avail, 
(7) Where the votes are equal, one who is an electot 
being choſen, ſhall have the preference before one who is 
| not an elector: As for inſtance, if there are 7 voters, and 
3 of them chuſe one of the ſeven, and other 3 chuſe ano- 
ther who is not of the ſeven; he of the ſeven who is 
| choſen ſhall have the preference, provided he himſelf con- 
| ſent and agree to his election, and there be no canonical 
| impediment (c). 
| Ig) If the leſſer number of the elefors, proceed preci- 
| pitateiy to make election before the reſt who ought to be 
| preſent are come in, ſuch election is void, although the 


major part of the whole number ſhou'd aſſent to it after- 
wards, But if after ſuch undue election made, and divers 
of the electors are gone home, they who remain ſhall pro- 
| ceed to another election, ſuch other election is alſo void; 
- for they ought to appeal (4). 
| (9) A pre-eleftion into a place not vacant; is void. And 
| do it was declared iff the court of king's bench. E. 34 
| C. 2. in the caſe of Stainboe and Owen; Dr. Owen was 
| elected prebendary in the church of St. David's, where ſuch 
eleclions bad been uſual, when ell the prebends were full; 


but upon a vacancy Dr. Stainhre was admitted, and the 
"court would not grant a mandamus to admit Dr. Owen, 
. becauſe (as is there faid) it was a ridiculous cuſtom to 
(elect where no prebend was vacant, for that there can- 


te le 8 


* 8 * 


| - 8 | 
| (a) 77 75 RT, (8) = 6. 24. 


= 5 (e) 6. 33. The. dean bas no caſting voice, r 
| - numbers are equal. See Deans and Chapters, IV. 10. 5- | 
and Hoſpitals, 4. del 
(%) 46.46. 29. i 5 
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not be an election but into a void place, (2 T. Janes. 
199.) La] 5 

It is true, there may be a pre- election; and upon a death, 

the perſon may atterwards be admitted: but ſuch pre- elec- 
tion binds not the body, ſo as that they may not elect any 
other when the vacancy happens ; eſpecially, where the 
electors are the patrons, and are alſo the perſons to admit. 
The caution given in this caſe by the canon law is, not-to 
chuſe to the place which ſhall be next vacant; but if 
they chuſe a man to be a brother or fellow of the ſociety, 
and promiſe to confer upon him the next vacant benefice, 
ſuch election is good. Gi. 176, 7, 8. (a) 

7. Where the dean or other chief governor of any cathedral How the firſt 
or collegiate church, hath a certain portion of the poſſeſſions alone - — ord —_— 
kmited to bis office ; and every prebendary, vicar, petty canon, call be charged, 
and other miniſter ſpiritual hath another alone and diftintly li- | 
mited 10 his reſpective office : they fhall be rated for their firft 
fruits ſeparately and not jrintly, 26 H. 8. c. 3. 1. 25. 

8. The cathedral church is the pariſh church of the Cathedral the 
whole dioceſe (which dioceſe was therefare commonly ogra vin 
called parochia in ancient times, till the application of ihis —_ 
name to the leſſer branches into which it was divided, 
made it for diſtinction's ſake to be called only by the name 
of dioceſe): and it hath been affirmed, with great proba- 


bility, that if one reſort to the cathedral church to hear di- 


[a] This caſe ſeems to be ſomewhat miſreported : The pre- 
bends at St. David's are in the gift of the biſhop, and there- 
fore the election could not be to a prebend. But there are in that 
church ſix re/{dientiariſhips; and to one of theſe it ſeemeth 
the pre- election was made. Three of the reſidentiaries are 
named by the biſhop, viz. the chantorgehancellor, and trea - 
ſurer. The other three are elective out of the body of the 
prebendaries. The cuſtom had prevailed for ſome time, for 
the ſix to agree to elect a ſeventh ſypernomerary ; who ſhould, | 
in return of the obligation, keep reſidence, and do the bu- 
ſineſs of his electors; and ſhould ſucceed to the next vacancy 
io the chapter by election. It ſeemeth from the abovemen- 
tioned report, that Dr. Owen having been thus pre- elected, 
was refuſed to be admitted. Upon which he moved for a 
mandamus; but the court would not grant the ſame, ſuch 
pre- election being merely void. This cuſtom at St. David's, 
after ſome endeavours to be continued, hath now (it is ſaid) 
intirely ceaſed. 
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vine ſervice, it is a reſorting to the pariſh church, within 2 

the natural ſenſe and meaning of the ſtatute. Gig.. 171. fy 

Upon which account it is ordained by a canon of Simon tot 

Mepham archbiſhop of Canterbury, that in certain caſes, G 

they who cannot be cited perſonally, nor in their dwellin in 

houſe, may be cited in their pariſh church; and if they fti 

have no pariſh church, or that doth not appear, then they * 

ſhall be cited in the cathedral. Gib/. 1003. | dit 

And by Can. 65. Excommunicates ſhall be denounced tut 

every ſix months, as well in the pariſh church, as in the lat 

cathedral church of the dioceſe, pet 

Acknowledg- 9. In honour of the cathedral church, and in token of ch 
ment paid there ſubjection to it, as the biſhop's ſee; every parochial mini- evi 
— that fer within the dioceſe, pays to the biſhop an annual pen- En 
| fion, called anciently cathedraticum. This acknowledg- | 
ment is ſuppoſed to have taken riſe from the eſtabliſhment fro 

of diſtin pariſhes, with certain revenues, and thereby the tia 

ſeparating of thoſe diſtricts from the immediate relation reſ 

they had borne to the cathedral church. By a canon of 2 

the council of Bracara, this penſion is called honor cathe- the 

are epiſcopalis, and reſtrained (if it was not limited before) fea 

to two ſhillings each church: which canon became after. ſon 

wards part of the canon law of the church, with this gloſs pre 

upon the words two ſhillings (viz. at moſt ; for ſometimes ane 

leſs is given); and hath been received in England, as in acc 

other churches, under the name ef Hynodaticum, or ſynodals, ye 

becauſe generally paid at the biſhop's ſynod at Eaſter, cor 

Gib. 171. 0 ſuc 

_ Biſhop's refi- 10. Langton, Biſhops ſhall be at their cathedrals, on pra 
eeace there. ſome of the greater feaſts, and at leaſt in ſome part of lent, fri 
Lind. 130. | ma! 

Otbo. Biſhops ſhall reſide at their cathedral churches, ber 

and officiate there on the chief feſtivals, on the Lord's days, all 

and in lent, and in advent. Athon. 55, fou 

Othobon. Biſhops ſhall be perſonally reſident to take : 

care of their flock, and for the comfort of the churches ven 

eſpouſed to them; eſpecially on ſolemn days, in lent and coll 

advent: unleſs their abſence be required by their ſupe- "Io 

riors, or for other juſt cauſe. Athon, 118. cuff 
Dean and chaps II. Can. 42. Gary dean maſter or warden or chief ſub 
den ene povernor of any cathedral or collegiate church, ſhall be by! 
N reſident there fourſcore and ten days, conjundtim or divi- chu 
ſim, in every year at the leaſt, and then ſhall continue ply 
there in preaching the word of God, and keeping good ſho 
hoſpitality ; except he ſhall be otherwiſe let with weighty chu 


and urgent cauſes to be approved by the biſhop, or in — 
other 
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other lawful ſart diſpenſed with. And when he is preſent, 
he with the reſt of the canons or prebendaries reſident, 
ſhall take ſpecial care, that the ſtatutes and laudable cuſ- 
toms of their church (not being contrary to the word of 
God or prerogative royal), the ſtatutes of this realm being 
in force concerning eccleſiaſtical order, and all other con- 
flitutions now ſet forth and confirmed by his majeſty's 
authority, and ſuch as ſhall be lawfully enjoined by the 
biſhop of the dioceſe in his viſitation according to the ſta- 
tutes. and cuſtoms of the ſame church or the ecclefiaſtical 
laws of this realm, be diligently obſerved ; and that the 
petty canons, vicars choral, and other miniſters of their 
church, be urged to the ſtudy of the holy ſcriptures; and 
every one of them to have the new teſtament not only in 
Engliſh, but alſo in Latin. 

Can. 44. Prebeadaries, at large, ſhall not be abſent 
from their cures above a month in the year; and reſiden- 
tiaries ſhall divide the year among them, and when their 
reſidence is over, ſhall repair to their benefices, 


12. Can. 24. In all cathedral and collegiate churches, aaminitration o 
the holy communion ſhall be adminiſtred upon principal of the holy com- 


feaſt days, ſometimes by the biſhop (if he be preſent), and union there. 


ſometimes by the dean, and at ſome times by a canon or 
prebendary : the principal miniſter ufing a decent cope, 
and being aſſiſted with the goſpeller and epiſtler agreeably 
according to the advertiſements publiſhed in the ſeventh 
year of queen Elizabeth (hereafter following), The ſaid 
communion to be adminiſtred at ſuch times, and with 
ſuch limitation, as is ſpecified in the book of common 
prayer. Provided that no ſuch limitation by any con- 
ſtruction ſhall be allowed of, but that all deans, wardens, 
maſters, or heads of cathedral and collegiate churches, pre- 
bendaries, canons, vicars, petty canons, ſinging men, and 
all others of the foundation, ſhall receive the communion 
four times yearly at the leaſt. 


13. Can. 43. The dean maſter warden or chief go- Preaching, 


vernor, prebendaries and canons in every cathedral. and 
collegiate church, ſhall preach there in their own perſons, 
ſo often as they are bound by law ſtatute ordinance or 
cuftom ; and if they be ſick, or lawfully abſent, they ſhall 
ſubſtitute ſuch licenſed preachers to ſupply their turns, as 
- by the biſhop ſhall be thought meet to preach in cathedral 
churches, And if any otherwiſe neglect or omit to ſup- 
Ply his courſe, the offender ſhall be puniſhed by the bi- 
ſhop, or by him or them to whom the juriſdiction of that 
church appertaineth, according to the quality of the * 
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And by Can. 51. The deans preſidents and reſiden- 
tiaries of any cathedral or collegiate church, ſhall ſuffer 
no ſtranger to preach unto the people in their churches, 
Except they be allowed by the archbiſhop of the province, 
or by the biſhop of the ſame dioceſe, or by either of the 
univerſities. And if any in his ſermon ſhall publiſh any 
doctrine either ſtrange, or diſagreeing from the word of 
God, or from any of the thirty-nine articles, or from the 
book of common ptayer; the dean or the reſidents ſhall 
by their letters, ſubſcribed with ſome of their hands that 
heard him, ſo ſoon as may be, give notice of the ſame to 
the biſhop of the dioceſe, that he may determine the mat- 
ter, and take ſuch order therein as he ſhall think conve- 
nient. | | 

Lecturer: 14. By the 13 & 14 C. 2. c. 4. A licturer being chiſen 
in a cathedral or collegiate church, need not to read the common 
prayer, as other perſons admitted to eccleſiaſtical offices ; but it 
Hall be ſufficient openly to declare his aſſent and conſent 19 all 
things therein contamed. ſ. 20. | 

Habits tobe 15. The advertiſements publiſhed in the ſeventh yeaf 

—c queen Elizabeth, and referred to in Can. 24. aforego- 
ing, are as follows: Item, In the miniſtration of the holy 
communion in cathedral and collegiate churches, the 
principal minifter ſhall uſe a cope, with goſpeller and 
epiſtler-agreeably ; and at all other prayers to be faid at 
the communion table, to uſe no copes but ſurplices, 
Item, That the dean and prebendaries wear a ſurplice, 
with a filk hood, in the quire; and when they preach in 
the cathedral or collegiate church, to wear a hood. 


And at the end of the ſervice book in the ſecond year 


of Edward the fixth, it is ordered, that in all cathedral 
churches, the archdeacons, deans, and prebendaries, be- 
ing graduates, may uſe in the quire, beſide their ſur- 
plices, ſuch hoods as pertaineth to their feveral degrees, 
which they have taken in any univerſity within this 
| realm, | 

Vibtationthere- 16, Churches collegiate and conventual were always viſita- 

of, ble by the biſbop of the dioceſe ; if no ſpecial exemption 
was made by the founder thereof. Hughes, c. 28. 

And the viſitation of cathedral churches doth belong 
unto the metropolitan of the province; and to the king, 
when the archbiſhoprick is vacant. Id. | 

Ornaments to ko 17. The ſee of a biſhop is entitled to the ornaments of 
to the ſueceſſor. the chapel at his death. This was declared in the biſhop 
of Carliſle's caſe, 21 Ed. 3. and is pleaded by lord Coke 


in the caſe of Corven and Pym, as good lay ; that al- 
though 
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Mough other chattels belong to the executors of the de- 
ceaſed, and ſhall not go in ſucceſſion, yet the ornaments 
of a chapeb of a preceding biſhop, are merely in ſucceſſion. 
Gibſ. 171. 


18. Concerning the cathedral churches of the new Cathedrals of 
foundation, it is enacted by the 31 H. 8. c. 9. that the be ae foundes 


tion 


ting ſhall have power to declare and nominate by letters patents 
gr other writing under the great ſeal, ſuch number of biſhops, 
fuch number of cities (ſees for biſhops ), cathedral churches, and 
dioceſes, by metes and bounds, as ſhall appertain; aud (out 
of the revenues of the diſſolved monaſteries) ts end:w them, 
with ſuch prſſeſſions, after ſuch manner and condition, as be 
ſoall think neceſſary and convenient. 

And it appears by a ſcheme for new cathedrals and bi- 
ſhopricks, under the hand of king Hen. 8. that his deſign 
was, to erect many more (purſuant to the powers given by 
this act) than were erected. 1 Burnet, 262. 

By the charters of foundation of the new cathedral and 
collegiate churches erected by the ſaid king, it is ordered 
that they ſhould be ruled and governed by ſtatutes to 
de ſpecified in certain indentures then after to be made 
by him: which ſtatutes were accordingly made and de- 
livered to the ſaid churches, but not indented, Where= 
upon the act of the 1 Mar. fe. 3. c. . alerting the ſaid 
ſtatutes to be therefore void, gave power to the ſaid queen, 
to ordain ſuch ſtatutes and ordinances for the ſame; 'as 
ſhould ſeem good unto ber: but ſhe died, before much 
was done. Afterwards the ſame power was given to 
queen Elizabeth, by the 1 EI. c. 22. during her life; 
who gave power to the eccleſiaſtical commiſſioners to pre- 


pare new ſtatutes for the ſame, which accordingly were 


prepared and finiſhed in the month of July 1572, ready 
for the royal confirmation; but this (for what reaſon, 
or by what accident, appears not) was never obtained, 
Gib/. 181, 

But by the 6 An. c. 21. in order to ſettle the diſputes 
which had ariſen concerning the validity of ſuch ſtatutes, 
it is enacted, that in all cathedral and collegiate churches 
founded by king Henry the eighth, ſuch flatutes as have been 
uſually received and practiſed in the government of the 
Jame reſpeclively fince the re/foration of king Charles the ſecond, 
and to the obſervance whereof the deans and prebendaries and 
other members of the ſaid churches from the" ſuid time have 
uſed to be ſworn at their inſtalments er admiſſions, ſhall be 
good and valid, and be taken and adjulged to be the'flatutes 
of the faid churches reſpectiuely: nevertheleſs fo far forth only, 

as 


Caveat. 
as the ſame or any of them are in no manner repugnant 
inconſiſlent with the conſlitution of the church of England a; 
the ſame is now by law eſtabliſhed, or the laws of the land, 
Which act, together with the caſes that have happened 


thereupon, falleth in more properly under the title Dean; 
and Chapters. 


— _— 


Cathedraticum. 


C4 THEDRATICUM hath been treated of under the 
title next aforegoing. 


* 
_ 
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Caveat. 


-A Caveat is a caution ent ted in the ſpiritual court, to 
+ ſtop probates, adminiſtrations, licences, diſpenſa- 
tions, faculties, inſtitutions, and ſuch like, from being 
granted without the knowledge of the party that en- 


ters it. 
And a caveat is of ſuch validity by the canon law, that 


if an inſtitution, adminiſtration, or the like, be granted 
pending ſuch caveat, the ſame is void. Al. Par. 145, 6. 
1 Lev. 157. Owen. 50. | 

But not ſo by the common law. For by the common 
law, an admiſſion, inſtitution, probate, adminiſtration, 
or the like, contrary to a caveat entred, ſhall ſtand good; 
in the eye of which law, the caveat is ſaid to be only 2 
caution for the information of the court (like a caveat 
entred in chancery againſt the paſling of a patent, or in 
the common pleas againſt the levying of a fine) ; but that 


| it doth not preſerve the right untouched, ſo as to null all 


ſubſequent proceedings, becauſe it doth not come from 
any ſuperior; nor hath it ever been determined, that 2 
biſhop became a diſturber, by giving inſtitution without 
regard to a caveat; on the contrary, it was ſaid by Coke 
and Doderidge, in the caſe of Hutchins and Glover, H. 
14 Fa. that they have nothing to do with a caveat in the 
common law. Gibſ. 778. 2 Bac, Abr. 404. Ayl. Par. 


145 6. 
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Ceſſion. See Aboidance, 
Chancel. See Church. 
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1. T HE word chancellor is not mentioned in the com- Chancellor, 


miſſion, and but rarely in our ancient records; 
but ſeemeth to have grown into uſe in imitation of the like 
title in the ſtate z inaſmuch as the proper office of a chan- 
cellor as ſuch, was, to be keeper of the ſeals of the arch- 
biſhop or biſhop, as appears from divers entries in the re- 
gitry of the archbiſhops of Canterbury.  Gibſe 986. 


2. This office (as it is now underſtood) includeth in it Official princi- 
two other offices, which are diſtinguiſhed in the commiſ- — vicar 


ſion by the titles of official principal and vicar general, 
The proper work of an official is, to hear cauſes between 
darty and party, concerning wills, legacies, marriages, 
and the like, which: ate matters of temporal cognizance, 
but have been granted to the eccleſiaſtical courts by the 
conceſſions of princes. The proper work of a vicar ge- 
neral is, the exerciſe and adminiſtration of juriſdiction 
purely ſpiritual, by the authority and under the direction 
of the biſhop, as viſitation, cottection of manners, grant- 
ing inſtitutions, and the like, with a general inſpection 
of men and things, in order to the preſerving of diſcipline 
and good government in the church. G16/ Intrad., 22. 
Gibſon's Traci, 108. i ‚ r 

And although theſe two offices have been ordinarily 


| grafited together; yet we find in the acts and records of 


the ſeveral ſees frequent appointments of vicars general 
ſeparately, upon occaſional abſences of the archbiſtiops 
or biſhops. Gib/en's Tratts, 110. 

For the vicar general was an officer occaſionally con- 
ſtituted, when the biſhop was called out of the dioceſe, 
by foreign embaſſies, ct attendances. in parliament, or 
other affairs whether publick or private; and, being the 


tepreſentative of the biſhop for that time, his commiſſion 
contained in it all that power and juriſdiction which fill 
reſted in the biſhop notwithſtanding the appointment of 
an official, that is, the 177 adminiſtration except the 


Vor. I. 


hearing 
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hearing of cauſes in the conſiſtory court, Gi. Intra. 


23. | 0 
Sad Dr, Gibſon. takes occaſion to wiſh, that theſe r 
offices might be kept ſeparate ſtill ; the office of vicar ge. b 
neral to be veſted in the hands of ſome grave and prudent n 
clergyman, uſually reſident within the dioceſe; and that 0 
of official (as being converſant about temporal matters) ti 
in the hands of a layman, well ſkilled in the civil law. ti 
Gib/. 990. hi 
Commiſſary- 3. Commiſſary is he that is limited by the biſhop to if 
_ ſome certain place of the dioceſe, to aſſiſt him; and in be 
\ moſt caſes hath the authority of official principal and ab 
vicar general within his limits. Terms of the law, Tit, 8. 
Commiſſary. 4 fl. 338. | be 
The chancellor is not confined to any place of the dio- G 

ceſe, nor limited to ſome certain cauſes only of juriſdic- 
tion; but every where throughout the whole dioceſe he da 
ſupplieth the biſhop's abſence, in all matters and cauſes pt. 
eceleſiaſtical within his dioceſe, But the authority of an 
commiſſaries, as it is reſtrained. to ſome certain place of ec 
the dioceſe, ſo is it alſo reſtrained to ſome certain cauſes the 
of juriſdiction, limited unto them by the biſhops : for an 
which reaſon the law calls them Fcialès foranci, as le- JI. 
ſtrained cuidam foro only of the dioceſe. Gad. 81. 4 
9 — 4. And what is ſaid of commiſſaries may be allo ap- ch: 
official, plied to the officials of ſuch archdeacons as have a con- Sti 
Current juriſdiction with their biſhop. GiB, Tra#. 114, 2 
Qualification, . 5. By Can. 127. No man ſhall be admitted a chan- ord 
cellor, commiſſary, or official, to exerciſe any eccleſi- cor 
aſtical juriſdiction, except be be of the full age of fix and cha 
twenty years at the leaſt and one that is learned in the in 
civil and eccleſiaſtical laws, and is at the leaſt a maſter of tho 
arts, or batchelor of law, and is reaſonably well practiſed ſo 1 
in the courſe thereof, as likewiſe well affected and zes. whi 
louſly bent to religion, touching whoſe life and man- the 
ners no evil example is had, and except before he enter rior 
into or execute any ſuch office, he ſhall take the oath of pow 
the king's ſupremacy. in the preſence of the biſhop, ot not 
in the open court, and ſhall ſubſcribe to the thirty-nive whi 
articles, and ſhall alſo ſwear that he will to the uttermoſt is © 

of his. ungerftanding deal uprightly and juftly in bis 
office, without reſpect of favour or reward; the aid pars” 
oaths and fubſcription to be recorded by a regiſter then (a 
preſent, be Mr ina 
And they are alſo to take the oaths at the feſſions, 23 part) 


In 


* 


other perſons qualifying for offices, | of a 
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In the ſecond year of king Charles the firſt, Dr. Sutton, 
chancellor of Glouceſter, was ſued before the high com- 
miſſioners, for that he being a divine, and having never 
been. brought up in the ſcience of the civil or canon laws, 
nor having any underſtanding therein, took upon him the 
office of chancellor, contrary to the canons and conſtitu- 
tions of the church, Whereupon he prayed a prohibi- 
tion in the common pleas, ſuggeſting that he had a free- 
hold in the chancellorſhip, and ought to enjoy the ſame 
for life: hut the court would not grant the prohibition ; 
becauſe it belonged to the ſpiritual courts to examine the 
abilities of ſpiritual officers ; and ſo, though a Jay perſon 
gaſos a freehold by his admiſſion to a benefice, yet he may 
be ſued in the ſpiritual court, and deprived for that cauſe. 
Gif, s. . 8196 

ot of later days, when Dr. Jones, chancellor of Lan- 
daff, was, Ubelled againſt for ignorance, prohibition was 


prayed, and alſo obtained upon this foot of. freehold ; 


and when conſultation was prayed, as in a caſe of mete 
eccleſiaſtical cognizance, and the prayer was ſupported by 
the precedent of Dr. Sutton, the court inclined againſt it, 
and denied Sutton's caſe to be law. G71. 987, 4 Mad 
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31. (a) 1 * | 
6. EO) the nature and extent of the power of jurigiaica, 


chancellors, as that name is undetſtood at preſent, biſhop 
Stillingfleet ſaith as follows : 


There is a difference in law and reaſon, between, an 


ordinar power depending on an ancient preſcription and 
compo tion, (a8 it is in ſeveral places in the deans and 
chapters within their precincts,] and an, ordinat) power 
in a ſubſtitute, as a chancellor or vicar gegeral, For al- 
though ſuch; an officer hath the ſame court with the biſh6p, 
ſo that che legal acts of court are the biſhop's acts b 

whoſe authority he fits there, ſo that no appeal lies from 
the biſhop's officer to the biſhop himſelf, but to the ſupe- 
rior ; and although a commiſſary be allowed to have the 
power of the ordinary in teſtamenitary cauſes, , which were 
not originally of eccleſiaſtical jutiſdiction: yet in as 
which are of ſpititval and voluntary juriſdidion, the caſe 
is otherwiſe, For the biſhop, by appointing. a chancel- 


. 21 
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(a) By a conſtitution of Otho, judges ignorant of the law, 
in a doubtful caſe, from which g prejudice may ariſe to either 
party, may, at the expence of both parties, call in the counſel 
of a learned affeflor. 4th. 72. | 
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tween party and party.' "Ay rae 318. 
wi 
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lor, deth not diveſt himſelf of his own ordinary power; 
but he may delegate ſome parts of it by commiſſion to 
others, which goes no farther than is expreſſed in it. For 
it is a very great miſtake in any to think, that ſuch who 
act by a delegated power, can have any more power than 
is given to them, here a ſpecial commiſſion is required 
for the exerciſe of it, For by the general commiſſion no 
other authority paſſeth, bur that of hearing cauſes : but 
all acts of voluntary juriſdiction require a ſpecial com- 
miſſion, which the biſhop may reſtrain as he ſees cauſe, 
For, as Lindwood faith, nothing paſſes by virtue of the 
office but the hearing of cauſes; ſo that other acts depend 
upon the biſhop's particular grant for that purpoſe. And 
the law no where determines the bounds of a chancellor's 
power as to ſuch acts; nor can it be ſuppoſed ſo to do, 
ſince it is but a delegated power, and it is in the right of 
him that deputes to circumſcribe and limit it. Neither 
can uſe or cuſtom enlarge ſuch a power, which depends 
upon another's will. And however by modern practice 


the patents for ſuch places have paſſed for the life of the 


rſon to whom they were firſt granted ; yet it was not 
fo by the ancient eccleſiaſtical law of England. For 
Lindwood affirms, that a grant of juriſdiction ceaſeth by 
the death of him who gave it; or otherwiſe it could never 
paſs into the dean and chapter ſds vacante, or to the guar- 
dian of the ſpiritualties. And he gives a. good reaſon for 
it, that the biſbop may not have an official againſt his 
will, perhaps difagreeable to him. It is true, that by 
the ſtatute of the 37 H. 8. c. 17. mere doctors of laws are 
made capable of exerciſing all manner of eccleſiaſtical ju- 
riſdiction; but it doth not aſſign the extent of their juriſ- 
diction, but leaves it to the biſhops themſelves, from 
whom their authority is derived. And the law ftill dif- 
tinguiſheth between ordinary and delegated power; for the 
former ſuppoſeth a perſon to act in his own right, and not 
by a deputation, which no chencellor or official doth pre- 
tend unto, 1 Sill. 330. 

Note, voluntary jurildiction is exerciſed in matters which 
require no judicial proceeding, as in granting probate of 
wills, letters of adminiſtration, ſequeſtration of vacant 
benefices, inſtitution, and fuch like; contentious juriſdic- 


tion is, where there is an action or judicial proceſs, and 


conſiſteth in the hearing and determining of cauſes be- 


And the diftinion which biſhop Stillingfleet here 
lap eth down, between contentious and voluntary juriſdic- 
F | * tion, 
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Chancellors, &c. 


tion, as the one is ſuppoſed to be conveyed to the official, 
and the other to remam in the biſhop, is ſupported, as to 
the contentious juriſdiction, by the books of common law; 
which affirm, that a biſhop may well ſue for a penſion or 
other right before his own chancellor; and ſay, that the 
archbiſhop having conſtituted an official principal (as the 
dean of the arches) to receive appeals, cannot afterwards 
come into that court, and execute the office himſelf, Add 
to this, what is generally ſaid, that if a biſhop doth not 
conſtitute a chancellor, he may be obliged to do it by the 
archbiſhop of the province. Gib/ 926. 

But as to the other branch, to wit, voluntary juriſdio- 
tion, as viſitation, inſtitution, licences, and the like; all 
this doth remain in the archbiſhop or biſhop, notwith- 
ſtanding the general grant of all and all manner of juriſ- 


didion to the official. And therefore in our ancient ec- 


cleſiaſtical records, we find ſpecial commiſſions to hear 
and determine matters found and detected in the viſitation, 
granted by the viſitors to ſuch perſons whoſe zeal and in- 
tegrity they could confide in, for the effectual proſecution 
of the crimes and vices detected. In like manner inſtitu- 
tions, licences, and the like, can belong to chancellors 
no otherwiſe, than as the right of granting is conveyed to 
them diſtindly and in expreſs terms: And all that is here 
ſaid of chancellors, holds equally in the caſe of commiſſa- 
ries and officials, according to the reſpedtive powers dele- 
gated to them. Gib/. 987. 

Under the appellation of delegated juriſdiction, in a 
large ſenſe, may be comprehended the juriſdiction of 
archdeacons, who exerciſe ſuch branches of epiſcopal 
power (in ſubordination to the biſhops) as bave been an- 
ciently affigned to them, eſpecially the holding of viſita- 
tions: and of deans, deans and chapters, and prebenda- 
ries, who exerciſe epiſcopal juriſdiction of all kinds, inde- 
pendent from the biſhops, though no juriſdiction at all 
could accrue to them otherwiſe than by grant from the bi- 
ſhops, or by the arbitrary and overruling power of the 
popes. Both of theſe, however originally delegated, have 
long obtained the ſtyle of ordinary juriſdiction, as belong- 
ing of courle and without any expreſs commiſſion, to the 
ſeveral offices before-mentioned, Gb. Introd. 22. 

But the power which we properly call delegated, is the 
power of chancellors, commiſſaries, and officials; which 
they exerciſe by expreſs commiſſion from the reſpective 
ordinaries, to whoſe ſtations or offices ſuch powers are 


annexed, 7d, 
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Continuance. 


Elizabeth; and in the next reign we find it à queſtion in 


which was granted for life, it is to be obſerved. that that 


| taken far clear law, in the cafe of biſhops and other ordi- 


deceſſor, whether judicial or miniſterial, if it be confirmed 


Chancellors, Ke, 


7. As the biſhop may bound commiſſions in point of 

wer, ſo he may alſo bound them in point of duration. 
he commiſſion of official, for hearing of cauſes, is the 
only one which the biſhop is pretended to be under an 
obligation to grant, and he (as official) bath leſs ſhare 
than any other in the ſpiritual adminiſtration 3 and yet 
even in this the rule of the law is, that the power of of- 
| ials ceaſeth, not only by revocation, but by the death of 
him who deputed them. And the reaſon given for it is, 
oat otherwiſe upon the death of the biſhop the guardian 
of the ſpiritualties (and the ſame holds good of the ſuc- 
ceſſors alſo) might have an unacceptable perſon intailed 
pon him. Accordingly, before the reformation, and for 
ſome time after, we find new commiſſions for offices of 
all kinds generally granted together, after the conſecra- 
tion or tranſlation of a new biſhop ; and thoſe grants 
uſually either to continue during pleaſure in expreſs words, 
or without any mention of the continuance for life or 
other term, and fo equally revocable at the pleaſure of 
the biſhop. The ſame ſeemeth to have continued, at leaſt 
the common ſtyle, for ſome years in the reign of queen 


the caſe of the prebend of Haicherley, whether any con- 
firmation could bind the ſueceſſor; and though in the caſe 
of Dr. Barker, in the twenty-firſt, year of king James, the 
court were of opinion, that the biſhop had no right to 
take from him his office of commiſſary and vicar general, 


grant had been made by deed from the biſhop himſelf, 
who therefore was bound by his own act, and could not 
undo it at pleaſure; but in the next reign, 3 Cha. in 
Sutton's caſe, it is mentioned again as a doubtful point, 
whether the grant of the predeceſſor (however confirmed) 
could bind the ſucceſſor. Gil}. [ntrod. 25, | 

And it ſhould ſeem that the grantees themſelves doubted 
their title for life, in the known way of commiſſions, 
reite to the eccleſſaſtical method; and therefore for 
greazer ſecurity (no doubt by the advice of common lau- 
yers). they obtained the offices by way of letters patents, 
with the habendum and other attendants on temporal 
grants: in which way they ſtill continue. And it is now 


naries, that the grant of an office for le by the pre- 


by the dean and chapter, is binding to the ſucceſſor. But 
it is to be remembered, that this'is an allowance, and not 
a com- 


Thaatry, 


a command ; the law declares ſuch. grants good when 
made, but doth not direct them to be made; in this the 
biſhop is at his own liberty as much as ever, no reſtraint 
therein being laid upon him by any law of this realm, Id. 

The ſame holds much more ſtrongly, in the caſe of 
grants for more lives, and grants in reverſion. In favour 
of a grant for one life, it may be alleged that the grantee, 
under the uncertainty of the life of the grantor, would 
have no encouragement to ſequeſter him from all other 
buſineſs, and turn bis thoughts wholly to the execution 
of that office; and that by the time he hath attained a 
competent knowledge of perſons and things relating to it, 
he may be removed: but theſe cannot be pleaded in fa- 
your of grants for more lives, and grants in reverſion. 
It is true, the temporal courts do ſo far reflrain ſuch 
grants, as to declare them void, unleſs warranted by pre- 
cedents before the 1 Eliz, in the caſe of biſhops, and be- 
fore the 13 Eliz. in the caſe of others (in which years the 
two ſtatutes were made againſt the laying theſe and the 
like unreaſonable burdens upon ſucceſſors); and they 
alſo do declare them void, unleſs they be granted freely 
and without reward, and unleſs the grantee (ſuppoſing 
him of full age) appear to have ſufficient knowledge for 
the work, But they have allowed them to be good, upon 
the foundation of precedents ſubſequent to the x Elix. on 
preſumption that there might be precedents before; and 
they have alſo allowed grants to minors to be good, on 
preſumption that in due time they will qualify themſelves 
for the offices, and that until ſuch time as they ſhall 
come of age they may ſupply the places by deputies. G4, 
{atrad. 26. 


eee K ; . * 
Chantry. 
CHANTRY, cantaria, was commonly a little chapel, 
or particular altar, in ſome cathedral or parochial 
church; endowed with lands or revenues, for the main- 
tenance of a prieſt, to pray for the ſouls'of the founder and 
bis friends, wth 0 | 
A man might make a chantry by licence of the king, 
without the ordinary; for the ordinary hath nothing to do 
therewith, | | 
* v4 The 


5 


Private chapels, 


Chapel; 


The main uſe and intent of theſe chantries was, for 
prayers for ſouls departed, on a ſuppoſition of Purgatory, 
and of being releaſed from thence by maſſes fatisfaQory ; 
And prayer for ſuch ſouls was the general matter of all 
obits, anniverſaries, and the like, which were but ſeve 
forms of prayer for ſouls. God. 329, | 

Theſe chantrics were diſſolved by the ſtatute of the 


1 Ed. 6. c. 14. 
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Chapel. 


Chape!, whence 1. W E have ſoftened in Engliſh the conentiation of 
ſo called, 


the initial letters of this word, as we have done 
in many ather like inftances, for it is evidently the ſame 
with the Latin word capella the Daniſh word is 4apel, 
the Belgic capelle, the Spaniſh capilla. But from whence 
they have their derivation, ſeemeth not to have been ſa- 
tisfactorily accounted for. Perhaps the ſame may be a 
diminutive of the word capa, which hath been adopted to 
ſignify one of the prieſts veſtments, ſo called (ſaith Lind- 
—— a capiendo, from its containing or covering the 
whole back and ſhoulders. For chapels at firſt were only 
tents or tabernacles, ſometimes called field churches, be- 
ing nothing more than a covering from the inclemency of 
the ſeaſons. And the metaphor is transferred with our 
Engliſh word cope, which is uſed to denaminate the ſame 
veſtment, and ſignifieth alſo a canopy or other vaulted 
covering. So cppe denoteth the round top of a hill. 80 
we ſay the cape of a wall; the cape of a coat; cape, a pro- 
montory, or other extremity ; cap, a covering for the 
head ; and other ſuch like. 

2. Private chapels are fuch as noblemen and other re- 
ligious and worthy perſons have at their own private 
charge, built in or near their own houſes, for them and 
their families to perform religious duties in. Theſe pris 
vate chapels and their ornaments are maintained at thoſe 

rſons charge to whom they belong ; and chaplains pro- 
vided for them by themſelves, with honourable penfions : 


and theſe anciently were all conſecrated by the biſhop of 
the dioceſe, and ovght to be ſo ſtill. Degge, P. 1. c. 12. 


Stratford. He. ds decree, that whoſoever againſt the pro- 


bibitton of the canons ſtall celebrate maſs in oratories, chapels, 


houſes, 


Chapel, 

houſes, or other places, not conſecrated, without having obtained 
the licence of the dioceſan, ſhall be ſuſpended from the celebra- 
tion of divine ſervice for the ſpace of a month. And all licences 
granted by the biſhops, for celebrating maſs in places not conſe- 
rated, other than to noblemen or other great men of the realm, 
living at a conſiderable diflance from the church, or*notoriouſly 
weak or infirm, ſhall be void. Nevertheleſs the heads, gover- 
nors, and canons of cathedral churches, and others of the clergy, 
may celebrate maſs in their oratories of ancient erection, as hath 
been accuſtomed. Moreover, the prieſls who ſhall celebrate maſs 
in oratories. or «hapels built by the kings or queens of England, 
ir thur children, ſhall nat incur 2 pain. Lind. 233. 

In oratories] An oratory differs from a church: for in a 
church there is appointed a certain endowment for the 
miniſter and others; but an oratory is that which is nat 
built for ſaying maſs, nor endowed, but ordained for 
prayer. Lind. 233. 


Or other places] As ſuppoſe, in a tent, or in the open 


air. Lind. 233. 

Without having obtained the licence of the diaceſan] Such 
oratory any one may build, without the conſent of the bi- 
ſhop ; but without the licence of the biſhop, divine ſer- 
vice may not be performed there. And this licence he 
ſhall not grant, for divine ſervice there to be performed, 
upon the greater feſtivals, Lind. 233. 

Abundance of ſuch licences both before and fince the 
reformation, remain in our eccleſiaſtical records; not only 
for prayers and ſermons, but in ſome inſtances for ſacra- 
ments alſo, But the law is (as Lindwood hath it in his 
gloſs on the ſaid canon) that ſuch licence be granted ſpar- 
ingly. And theſe reſtrictions were laid on private ora- 
tories, out of a juſt regard to places of publick worſhip ; 
that while the laws of the church provided for great infir- 
mities, or great diſtance, ſuch indulgence might not be 
abuſed to an unneceſſary neglect of publick or parochial 
communion, Gib/. 212. | 

And in the ſaid oratories, a bell might not be put up 
without the biſhop's authority. Lind. 233. 

At a conſiderable difiance) As ſuppoſe, a mile or more; 
and in ſuch caſe and not otherwiſe (faith Lindwood), 
2 ought to permit ſervice to be performed there. 

233. 

By the 2& 3E4.6. c. 1. J 1. and 1 El. c. 2. , 4 

Open prayer in and throughout thoſe acts, is explained 


thereby to be, that prayer which is for others to come unto 
or 
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Oratories. 


Chapel. 


or hear, either in common churches, or private chapels or 

the 23 El. c. 1. Every perſon which uſually on the 
ſunday hall have in his houſe divine ſervice Which is eſba- 
bliſhed by the law of this realm, and be thereat himſelf 
uſually preſent, and ſhall not obſtinately refuſe to come 
to church ; and ſhall alſo four times in the year at leaſt be 


- preſent at the divine ſervice in the church of the pariſh 


where he ſhall be reſident, or in ſome other common 
church or chapel of eaſe ; ſhall not incur the penalty of 201, 
a month limited by the ſaid ad, for not repairing to 
church. ſ. 12. 5 

By Can. 71. No miniſter ſhall preach or adminiſter the 
holy communion in any private houſe, except it be in times 
of neceſſity, when any being either ſo pans) as they can- 
not go to the church, or very dangerouſly ſick, are defiroys 
to. be partakers of the holy ſacrament; upon pain of ſuf. 
penſion for the firſt offence, and excommunication for the 
ſecond, Provided, that houſes are here reputed for private 
houſes, wherein are no chapels dedicated and allowed by 
the eccleſiaſtical laws of this realm. And provided alſo, 
under the pain before expreſſed, that no chaplains do 
preach or adminifter the communion in any other places, 
but in the chapels of the ſaid houſes ; and that alſo they 
do the ſame very ſeldom upon ſundays and holidays: fo 
that both the lords and maſters of the ſaid houfes, and 
their families, ſhall at other times reſort to their own pa- 
riſh churches, and there receive the holy communion at 


te leaſt once every year. 
3. The diſtinctionof free chapels, is grounded on their free- 


dom or exemption from all ordinary juriſdiction. Gibf. 210. 
Sir Simon Degge ſays, it is agreed on all hands, that 
the king may erect a free chapel, and exempt it from the 
juriſdiction of the ordinary, or may licence a ſubject ſo to 
do. Degee, P. 1. c. 12. | 
And Dr. Godolphin ſays, the king may licenſe a ſubjedt 


to found a chapel, and by his charter exempt it from the 


viſitation of the ordinary. God. 145. 

But Dr. Gibſon obſerves nevertheleſs, that no inſtances 
are produced in confirmation hereof ; it is true, he ſays, 
that many free chapels have been in the hands of ſubjeds ; 
but it doth not therefore follow, that thoſe were not oci- 


ginally of royal foundation. G1b/. 211. 


By a conſtitution of archbiſhop Stratford, as before 
mentioned, miniſlers which officiate in oratories or chapels 
I tat | Baits a8 Sg ered 


20 


ciſeth 
fary, 


Chapel, 


4 by the lings or queens of England, or their childr 
2 to — fs rk - 94m et * 
Or their children) Which word children extendeth not 
further than to grandchildren ; after theſe, they are called 
erity. Lind. 234. 
All free chapels, together with the chantries, were 
iven to the king in the” firſt year of king Edward the 
xth: except ſome few that are excepted in the acts of 
tliament by which they were given; or ſuch as are 
founded by the king, or his licence, ſince the diſſolution. 
Degge, P. I. c. 12. , 
And the king himſelf viſits his free chapels and hoſ- 
pitals, and not the ordinary: which office of viſitation is 
executed for the King, by the lord bigh chancellor. Gad. 


17 II ET 
tee chapels may continue ſuch, in point of exemption 
from ordinary viſitation ; though the head or members dg 
receive inſtitution from the ordinary, Gb}. 211. 

In ſhort, the ſum of all is this: Free chapels (ſays the 
learned and accurate biſhop Tanner) were places of reli- 

ious worſhip, exempt from all ordinary juriſdiction, ſave 
only, that the incumbents were generally inſtituted by the 
bilbop, and inducted by the archdeacon of the place, 
Moſt of theſe chapels were built upon the manors and an- 
cient demeſnes of the crown, whilſt in the king's hands, 
for the uſe of himſelf and retinue when he came to reſide 
there, And when the crown parted with thoſe eſtates, 
the chapels went along with them, and retained their firſt 


freedom; but ſome lords having had free chapels in ma- 


nors that do not appear to have been ancient demeſne of 
the crown, ſuch are thought to have been built and pri- 
vileged by grants from the crown. Tanner's Natit. Monafl, 


Pref, 28. 


4. Of chapels ſubject to a mother church, ſome are Chapels of caſe 
der a mother 


merely chapels of eaſe, others chapels of caſe and parochial, — 


6Gilſ. 209. 
A chapel merely of eaſe, is that which was not allowed 


a font at its inſtitution, and which is uſed only for the 
eaſe of the pariſhioners in prayers and preaching, (ſacra- 
ments and burials being received and performed at the 
mother church,) and- commonly where the curate is re- 
moveable at the pleaſure of the parochial miniſter ; accord- 
ing to what Lindwood faith, where the miniſter of the 
mother church hath the cure of them both, yet he exer- 
ciſeth the cure there by a vicar not perpetual, but tempoy 


taty, and remoyeable at pleaſure; though in this caſe, 
Lind» 


urch. 
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Their endow - 
ment and de- 


peadeace, 


Chapel, 


Lindwood obſerves elſewhere, that there may be io other 


reſpects the rights of a parochial chapel] by cuſtom, But 
where a chapel is inſtituted, though with parochial right, 
there is uſually (if not always) a reſervation, of repairing 
to the mother church, on a certain day or days, in order 
to preſerve the ſubordination. Gib/. 209. 

A parochial chapel is that which hath the parochial 
rights of chriſtening and burying ; and this differeth in no- 
thing from a church, but in the want of a rectory and en- 
dowment. Degge, P. 1. c. 12. 

For the privileges of adminiſtring the ſacraments (eſpe. 
cially that of baptiſm) and the office of burial, are the pro. 
per rites and juriſdiction that make it no longer a depend. 
ing chapel of eaſe, but a ſeparate parochial chapel. For 
the liberties of baptiſm and ſepulture, are the true diſtin 
parochial rites. And if any new oratory hath acquired 
and enjoyed this immunity, then it differeth not from 2 
pariſh church, but (ſays Mr. Selden) may be ftiled capella 
parochialis. And till the year 1300, in all trials of the 
rights of particular churches, if it could be proved that 
any chapel had a cuſtom for free baptiſm and burial, ſuch 
place was adjugcged to be a parochial church. Hence at 
the firſt erection of theſe chapels, while they were deſign- 


ed to continue in ſubjection to the mother church, expreſs 


Care was taken at the ordination of them, that there ſhould 
be no allowance of font or bells, or any thing that might 
be to the prejudice of the old church (a). And when any 
ſubordinate chapel did aſſume the liberty of burial, it was 
always judged an uſurpation upon the rights of the mother 
church, to which the dead bodies cf all inhabitants ought 
to be duly brought, and there alone interred. And if any 
doubt aroſe, whether a village were within the bounds of 


| ſuch apariſh; no argument could more directly prove the 


affirmative, than evidence given, that the inhabitants of 
that village did bury their dead in the churchyard of the 
ſaid pariſh, Aen. Par. Ant. 590, 591. 

5. When by long uſe and cuſtom parochial bounds 
became fixed and ſettled, many of the pariſhes were fill 
ſo large, that fome of the remote hamlets found it very 
inconvenient to be at ſo great a diſtance from the church; 
and therefore for the relief and eaſe of ſuch inhabitants, 
this new method was practiſed of building private oratorics 


\ 


* 


(a) Nulla ecclea eft in præjudicum allerius conftruenda. 
X. 5. 32. 1. | d 
of 
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Chapel. 


or chapels in any ſuch remote hamlet in which a capel- 
lane was ſometimes endowed by the lord of the manor, 
or ſome other benefactor, but generally maintained by a 
gipend from the pariſh prieſt, to whom all the rights and 
dyes were entirely preſerved. Ken, Par. Ant. 587. | 

But in order to authorize the erecting of a chapel of eaſe, 
the Joint conſent of the dioceſan, the patron, and the 
incumbent. (if the church was full) were ſand as it 


ſeemeth ſtill are] all required. Ken. Par. Ant. 585, 


$6. 
: By a conſtitution of Othobon ; When a private per 


2fireth to have a chapel of his own, and the biſhop for juft 


cauſe hath granted the ſame, the ſaid biſhop hath always pro- 
vided, that this be done without prejudice to the right of any 
uber; agreeably whereunto we do injoin, that the chaplains 
miniſtring in ſuch chapels, which have been granted ſaving the 
right far mother church, ſhall render to the rector of the 
ad church all oblations and other things, which, if the ſaid 

lains did not receive them, ought to actrue to tbe ſaid 
mother church”: and if am Hall neglect or refuſe fo to db, 
he ſhall incur the pain of ſuſpenſion until he ſhall conform. 
Athon. 112. | | 

But this is to be underſtood, unleſs a fpecial privilege 
or ancient cuſtom do allow the contrary ;* or unleſs 
by compoſition with the rector of the mother church, he 
do retain yearly the fruits ariſing within the chapelry, pay- 
ing for the ſame ſomething in certain to the ſaid rector, 
Atbon. 112. wor | 1 
For a chapel may preſcribe for tithes againſt the mother 
church, Thus in the caſe of Sayer and Bland, (4 Leon. 
24.) when the parſon libelled for tithes againſt an inhabit- 
ant of a hamlet where was a chapel of eaſe, and it was 
ſhewed on the other fide, that time out of mind the ſaid 
hamlet had found a clerk tb do divine ſervice in the faid 
chapel with part of their tithes, and (what was an uſual 
compoſition upon the erection of a chapel) paid a certain 
ſum of money to the parſon and his predeceſſors for all 
tithes; the preſcription was held to be good, and a pro- 
hibition was granted. Gr 209. 4 

And at the conſectation of a chapel, there was often 
ſome ſixed endowment given to it, for its more light and 
eaſy dependence on the mother church: in ſome places 
being endowed with lands or tithes, and in fome places by 
voluntary contributions. Degge, P. f. c. 12. 

Yet nevertheleſs, at the firſt there were very many ſigns 
of the dependence of chapels on the mother church; of 
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which the prime and moſt effeAual was the payment 
of tithes and offerings and all profits whatſoever to the in. 
cumbent of the mother church, And therefore when ſuch 
chapels were firſt allowed, a particular reſerve was alway, 
made, that ſuch. a new. foundation ſhould be no prejudice 
to the pariſh. prieſt and church, The, conſtitutions of 
Egbert archbiſhop of York in the year 750, do take care 
that churches of ancient inſtitution ſhould not be deprived 
of tithes or any other rights, by giving or allotting any 
part to new. oratories. The ſame was alſo. provided in 
council under king Ethelred,, by the advice of his two 


+ archbiſhops Alpheg and Wulſtan. Which conſtitution 


is alſp fqund in an elder council of Mentz; and in the 
imperial capitularies. And by the laws of king Edgar 
made about the year 970, it was ordained, that every 
man ſhould pay his tithes. to the caldan myn/ire, to the 
elder. or mother church: Only if a thain or lord ſhould 
have, within his own fee a_church with a burial place 
(that, is, a parochial chapel); be might give. a. third pan 
of his tithes to it; but if it had no privilege; of burial 
(that is, if it were a bare appendant chapel) then the lau 
Was, to maintain the prieſt out of his nine parts, that is, 
purely at his own charge, without laying any part of the 
burden on the prieſt of the pariſh. church. Aen. Par, Au. 
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Another mark of dependence on the mother church 
was this: The inhabitants of the village which was thus 
accommodated with a chapel, were upon ſome feſtiyals to 
repair to the mother church, as an expreſſion of duty and 
obedience to it. This practice was enjoined by the z1f 
canon of the council of Agatha, and recommended by 2 
decree of Gratian,, and obtained as a cuſtom in this king- 
Jom. Vea, when chapels: were firſt allowed to our col- 
eges in Oxford, it was generally provided, that ſuch li- 
berty ſhould be no prejudice to the pariſh, church; and 
that the ſcholars of every ſuch houſe ſhould frequent the 
ſaid, parochial church in the greater. ſolemnities of the 
year, Which cuſtom doth ſtill prevail'at Lincoln college, 
where the rector and fellows on Michaelmas day go in 
their reſpective habits to the church of St. Michael, and 
on the day of all ſaints to the church of All-hallows, In. 


Par. Ant. 595. 


Nor did the inhabitants of any village ſo privileged 


with a chapel barely viſit the mother church, and joio in 


the divine ſervice ; but as a farther ſign of ſubjection, they 


made their oblations, and paid ſome accuſtomed _ * 
[ 


2 
* 


thoſe ſolemn ſeaſons, This was ſometimes done upon 
every, one of the three greater feſtivals of chriſtmas, eaſter, 
and whitſunday, Sometimes thoſe offerings were made 
only on the day of the dedication of the mother church. 
At other times and places, theſe ſolemn oblations were 
made only at whitſuntide, and this chiefly in cathedral 
and conventual churches, where, among all pariſh church- 
es that were appropriated to them, or of their patronage, 
the prieſts and people came in ſolemn proceſſion within 
the week of penticoſt, and brought their uſual offerings; 
Whereupon we may fairly preſume, that this old cuſt 
aye birth and name to the pentecaſlals or whitſun-contri- 
4. that were allotted to the biſhops, and are ſtill paid 
in ſome few dioceſes, Ken. Par. Ant. 596, 5 97. 

It was a farther honour done to mother churches, that 
all the hamlets and diſtant villages of a large pariſh, made 
one of their annual proceſſions to the parochial church, 
with flags and ſtreamers, and other enſigns of joy and tri- 
vmph, This cuſtom might poſſibly after the conqueſt . 
introduced by the Normans; for among the eccleſiaſfic⸗ 
conſtitutions made in Normandy in the year 1080, it is 
decreed, that once in a year about pentecoſt, the prieſts 
and capellanes ſhould come with their people in a full pro- 
c:fon to the mother church, and for every houſe ſhould 
offer on, the altar a wax taper to enlighten the church, or 
fomething of like value. Ken, Par. Ant. 598. 

Moreover, the capellane or curate of a chapel was to be 
bound by an oath of due reverence and obedience to the 
rector or vicar of the mother church, This act of ſub- 
miſſion is enjoined by a conſtitution of archbiſhop Win- 
chelſea, And the oath was this: That to the parochial 
church and the rectar and vicar of it, they would do no manner 
Burt or prejudice in their «blations, portions, and all accuſ- 
tomed dues ; but as much as lay in their power, would defend 
and ſecure them in all reſpetts : that they would by no means 


raiſe, uphold, or any way abet any grudges, quarrels, differ- ' 
ence, or contention, between the ſaid rector or vicar and his 


pariſhioners ; but as far as in thems lay, would promote and 
maintain prace and charity between them. And it was or- 
dained that all ſtipendiary prieſts and capellanes ſhould 
make ſuch oath before the rector or vicar or their deputy, 
on the firſt ſunday or feſtival after their admiſſion; and 
ſhould not preſume to celebrate divine ſervice before ſuch 
oath was actually taken (a lealt if the rector or vicar did. 
inſiſt upon it) on penalty of incurring irregularity, and 
fuch other puniſhments as the canons did infli on _ 
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any capellane renounced this obedience, and preſumed to 


205. | 
| The inhabitants of a precinct where there is a chapel, 


Chapel. 
that violated the conſtitutions of holy church. And if 
the ſaid capellanes, after ſuch oath taken, ſhould be cog. 
victed of the breach of it, or if ſuſpected, ſhould not be 


able to purge themſelves, that then they ſhould be turned 
out and proceeded againſt as perjured perſons, And if 


act in contempt of the mother church and the incumbent 
of it; a judicial proceſs was formed againſt him, of which 
the iſſue was to eject and ſuſpend him. Nen. Par, Ant. 
, 600. 

593 Dr. Kennet ſays, this canon remaineth till in its 
full force. Ken, Par, Ant. 601. | 

And Mr, Jobnſon faith accordingly, that they who 
officiate in any chapel of eaſe, do to this day ſwear obe. 
dience to the incumbetit of the mother church. obs; 


though it is a parochial chapel, and though they do repaic 
that chapel, are nevertheleſs of common right contributory 
to the repairs of the mother church. If they have ſeats at 
the mother church, to go thither when they pleaſe, ot 
receive ſacraments or ſacramentals, or marry, chriſten, 
or bury at it, there can be no pretence for a diſcharye, 
Nor can any thing ſupport that plea, but that they have 
time out of mind been diſcharged (which alſo is doubted 
whether it be of itſelf a full diſcharge): or that in con- 
fideration thereof, they have paid ſo much to the repait 
of the church, or the wall of the churchyard, of the 
keeping of a bell, or the like compoſitions (which are 
clearly a diſcharge). Gib/. 197. () 

Dr. Godolphin ſays, it is contrary to common right, 
that they who have a chapel of eaſe in a village, ſhould 
be diſcharged of repairing the mother church ; for it may 
be that the church, being built with ſtone, may not need 
any reparation within the memory of man; and yet that 
doth not diſcharge them, without ſome ſpecial cauſe of 
diſcharge ſhewed. Gd. 153. | 

If the chapel be three miles diſtant from the mother 
church, and the inhabitants who have uſed to come to 
the chapel, have uſed always to repair the chapel, and 
there marry and bury, and have never within ſixty years 
deen charged to repair the mother church; yet this is not 
any cauſe to have a prohibition: but they ought to ſhew in 
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(a) 2 Rolle. Rip, 265. Hob, 66. 4 
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the ſpiritual court their exemption, if they have any, upon 
the endowment. . 2 RolPs Abr. 290. 
But if the inhabitants of a chapelry preſcribe to be dif- 
charged time out of mind of the reparation of the mother 
church, and they are ſued for the reparation of the mother 
church, a prohibition lieth upon this ſurmiſe. 2 Noll 
Ar. 290. 0 | 
T. 1 V. Ball and Cr:fs, The inhabitants of a chapelry 
within a pariſh, were proſecuted in the ecclefiaſtical 
court, for not paying towards the repairs of the pariſh 
church; and the caſe was, thoſe of the chapelry never 
had contributed, but always buried at the mother church, 
till about gy the eighth's time the biſhop was pre- 
vailed on to conſecrate them a burial place, in conſidera- 
tion of which they agreed to pay towards the repair of the 
mother church. All which appeared upon the libel. And 
it was held by Holt chief juſtice z that thoſe of a chapelry 
may preſcribe to be exempt from repairing the mother 
church, as where it buries and chriſtens within itſelf, 
and hath never contributed to the mother church ; for in 
that caſe it ſhall be intended co evil, and not a latter 
erection in eaſe of thoſe of the chapelry : but here ic ap- 
pears, that the chapel could be only an erection in eaſe 
agd favour of them of the chapelry ; for they of rhe cha- 
buried at the mother church till Henry the eighth's 
time, and then undertook to contribute to the repairs of 
the mother church. 1 Sat. 164, 165. And although at 
the firſt ſight, this may ſeem ſomewhat hard, yet it hath 
this good foundation of reaſon ; that all chapels, and all 
diſcharges from attending divine ſervice at the mother 
church, were originally matters of grace and favour z and 
the eaſe and convenience of particular inhabitants, ought 
not to be purchaſed with inconvenience and damage to the 
mother church; in whoſe right it was ſpecially provided 
on thoſe occaſions, that nothing ſhould be done in preju- 


dice thereof, Gi. 209. 

6. The repairs of a chapel are to be made, by rates on How to be te- 
the landholders within the chapelry, in the ſame manner 
as the repairs of a church; and ſuch rates are to be in- 
forced by eccleſiaſtical authority. Gib/. 209. , 

And there ſhall be the like appeals to the ordinary for 
unequal afſeſlments. — But all this muſt be intended of 
ancient chapels, and where this courſe hath been uſed; 
for if there be land given for the repair of them, or any 
land or eſtate charged by preſcription to the repairs of them, 
then the cuſtom muſt be obſerved.  Degge, P. 1. c. 12. 
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7. The cure of chapels of eaſe, in many places, is tg 
be performed by thoſe that have the cure of ſouls in the 
pariſh.  Degge, P. 1. c. 12. ah 

And in ſuch caſe, the incumbent of the mother church 
being bound to find a chaplain there, may himſelf ſerve 
in the chapel, as well as his curate or chaplain, Jaz 
c. 32. (4 

y 1 (of the biſhop, patron, and incumbent) 


the inhabitants may have a right to elect and nominate a 


capellane. Otherwiſe, the ancient cuſtom was, that he 
was either arbitrarily appointed by the vicar ; or by him 
nominated to the rector and convent, whole approbation 
did admit him; or was nominated by the inhabitants (as 
founders and patrons) to the vicar, and by him preſented 
to the ordinary: for cuſtom herein was different: ſome- 
times a capellane was to be preſented by the patron of the 
church to the vicar, and by him to the archdeacon, who 
was then obliged to admit him ; at other times the lord of 


the manor did preſent a fit perſon to the appropriators, 


who without delay, were to give admiſſion to the perſon ſo 
preſented. . Ken. Par. Ant. 589. (b) 

8. Chapels of eaſe have the like officers for the moſt 
part as churches bave, diſtinguiſhed only in name. Degge, 
Pl, ia. | | | 

And are in like manner viſitable by the ordinary. Degze, 
P. I. c. 12» a 


— — 


— —— 


(a) Hob. 67. 

() Per Ld. Nortbington, C. whenever a chapel of eaſe 
is erected, the incumbent of the mother church is entitled to 
nominate the miniſter, unleſs there is a ſpecial agreement to 
the contrary, which gives a compenſation to the incumbent of 
the mother church, or a preſcription, in which every thing 5 
preſumed to have been proper. And in that caſe, though ibe 
chapel was erected and endowed by a grant of lands from, the 


lord and freeholders of a manor, and though the right of no- 


mination was given by the archbiſhop in his deed of conle- 
cration to the inhabitants, and the vicar of the mother church 
at the time detlared he had no right to nominate, and though 
the inhabitants had repaired aud nominated for ninety years, 
his lordſhip decreed the right of nomination to belong to the 
vicar, #bere being neither an agreement by deed between the 
biſhop, patron, and incumbent, or evidence of a preſcriptive 
title in the inhabitants. Dixon v. Kerſhaw and others. Amb. 
528. | | 
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9. It is ſaid by Rolle, that if the queſtion be in the court Church or ch?. 


chriſtian, whether a church be a pariſh church, or only 
chapel of eaſe, a prohibition lieth. 2 Rails Abr. 291. 

And Dr. Watſon ſaith, if the defendant in a quare im- 
pedit ſhall plead that the ſame is a chapel and no church ; 
this matter ſhall be tried by the country, and nat by the 
biſhop, _ Fatſ. c. 23. 

But Dr. Gibſon ſaith, that a chapel or no chapel ought 
to be tried by the ſpiritual judge : for a chapel is ſpiritual, 
as well as a church; and when two ſpiritual things are to 
be tried, no prohibition ſhall be granted; in like manner, 
as it goeth not, when a modus is pleaded, in a diſpute 
between two ſpiritual perſons, to wit, the rector and vicar, 
about tithes, Gi. 210. 

But he ſays, if a queſtion is depending as to the limits 
thereof, whether a chapel of eaſe or a pariſh church, or 
whether a chapel of eaſe or a parochial chapel ; the ſame 
ſhall be tried, as to the limits, in the temporal court. 
Gi. 213. | f 

When the queſtion was, whether it were a church, ot 
chapel belonging to the mother church, the iſſue was, 
whether it had a font and burying place; for if it had the 
adminiſtration of ſacraments and ſepulture, it was judged 
in law a church. 2 nfl. 363. 

If a perſon be patron of a chapel that hath parochial 
right, and doth preſent thereto by the name of a church, 
and the preſentees have been received thereto, as to a 
church ; it is no Jonger a chapel but a church: and if a 
diſturbance happen upon any avoidance thereof, the patron 
may have his quare impedit as to a church. Watf. c. 23. 
2 Infl. 363. 

But on the contrary, a preſentation to a church by the 
name of a chapel, will not make it ceaſe to be a church; 
for the caſe was, that in the time of Hen. 3. there were 
two reQories, A and B, and the patron of A purchaſed 
the rectory of B. After which, conſtantly, pteſentations 
were to the church of A with the chapel of B. And it was 
reſolved, that although the patrons of A, ever after the ſaid 
purchaſe, had preſented only unto the ſaid church of A with 
the chapel of B; yet B notwithſtanding remained in right 
a church, and the freehold of it in ſuſpence. Waiſ. c. 23. 
Sav. 17, 18. (a) - 
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(a) Theſe caſes are governed by the maxim, noming unt 
mutabilia res autem — 6 Co. 66. | 
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Charitable uſes, 


The particular duties, privileges, and appointments re- 


tating to minifters officiating in chapels, are treated of 


under the title Curates. 
Chapter. See Deans and Chapters. 
* 0 1 


<<. 1 — 


Charitable uſes. 


(COncrrning lands given in mortmarn to charitable uſes, 
ſee title Mortmain. (And note, that by 9 C. 2. 
c. 36, no land, or money to be laid out in land, can be left 
by will to charitable uſes.) | 
By the 43 El. c. 4. HYhereas divers lands, tenements, rents, 
annuities, profits, hereditaments, goods, chattels, money, and 
flocks of money, have been heretofore given limited appointed 
and aſſigned, as well by the gueen's majeſty, and her progenitors, 
as by ſundry other well diſpoſed perſons ; ſome for relief of aged, 
impotent, and poor people; ſome for maintenance of fick and 
thaimed ſoldiers and mariners, ſchools of learning, free ſchils 
and ſcholars in univerſities ; ſeme for repair of bridges, ports, 
havens, cauſiu ayt, churches, ſea banks, and highways ; ſome for 
education and preferment of orphans ; ' ſome for or towards re- 
ließ, flock, or maintenance for houſes of correftion ; ſome for 
marriages of poor maids ; ſome for ſupportation aid and help of 
young tradeſmen, handicraftmen, and perſons decayed ; and 
other for relief or redemption of prifaners or captives ; and for 
aid of ia of any poor inhabitants concerning payments of fif- 
teens, ſetting out of ſoldiers, and other taxes; which never- 
7 have not been employed accoræ ing to the charitabe intent 
of the givers and founders thereof, by reafon of fraud, breaches 
of truft, and nigligence in ol hes ſhould pay, deliver, and 
employ the ſame For remedy whereof, it is enatted, that it 
Hall be wig far the herd chancellor or eeper of the great ſeal 
of England, and for the chancellor of the duteby of Lancaſter 
for lands within the county palatine of Lancaſter, from time ti 
time to award commiſſions (a) to the bijh:þ of. every ſeveral pr” 
ce 


— 
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() Concerning theſe commiſions, lord Coke ſays, that fox 
things are to be obſerved, 1. The number muſt be four or 
more. 2. The commithoners to be the biſhop and chancellor 
of that dioceſe (if there be a biſhop), and other perſons of — 
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7 reſpeftively and bis chancellor (in caſe there ſhall be any bi- 


ep of that dioceſe at the time of awarding ihe commiſſi;n and 
| a other 


—C——— 


and ſound behaviour. - 3. In that commiſſion any four of 
them do ſuſice to make orders and decrees; for therein none 
is of the quorum. 4. None ſhall be commiſſioners that have 
any part of the lands, &c. or goods or chattels, money or 
ſtocks in queſtion. 5. The commiſſion is to limit a certain 
time, within which the commiſſioners are to order, decree, and 
certify. 6. Their authority is to inquire, as well by the oath 
of twelve lawful men or more as by all other good ways and 
means. * 
And the commiſſioners have power to inquire of theſe nine 
things. 1. Of abuſes. 2. Breaches of truſt. 3. Negligences. 
4. Miſemployments. 5. Not employing, 6. Concealiog. 
7. Defrauding. 8. Miſconverting. 9. Miſgovernment of 
any lands or tenements, goods, money, &c. given to any of 
the charitable uſes aforeſaid. Their order as, decree is to be 
certified on parchment, under their bands and ſeals, io to the 
court of chancery of England, or of the county palatine of 
Lancaſter, as the caſe ſhall require, and the remedy for the 
party thereby grieved, is by bill in thoſe reſpective courts, 
* a. 710. The court of chancery will alſo relieve by origi- 
nal bill, upon a gift to charitable uſes within the ſtatute 
43 Eliz. r. 4. And by a bill filed by aud in the name of the 
attorney-general, will ſetile or direct the diſpoſition of an 
eſtate withio that ſtatute, according to the intention of the 
teſtator. 1 Ca. in Ch. 134. 2 Ca. in Ch. 267. 2 Fern. 387. 
But in practice, upon a bill for an account of a leg»cy given 
to a charity, the attorney-general need not be made a party, 
but the maſter may report the legacy, and the parties come be- 
fore him and claim. Chitty v. Parker, 4 Br. 48. And where 
the officers of the crown inſtitute a ſuit, they generally name a 
relator, in order that coſts may be awarded againſt him, ia 
caſe it ſhould appear co have been improperly inſtituted or 
coaduQed. Mitford, 23. The court of chancery, proceeding on 
the above-mentioned principle, bas decided, that a legacy to /ome 
publick charity is ſufficiently certain, but that the executors ought 
to diſpoſe of it under the eye of the court. Widmore'v. The Go» 
werners of Q. Anne's Bounty, I Br. 13. And a legacy to The Lying in 
Hoſpital ; and if there ſhould be more than one, to ſuch of them as 
the executors Soul appoint, was ſupported, though the teſtator 
afterwards ſtruck out the executor's name, and died without 
appointing another. White. v. White, 1 Br. 12, As was 3 
charge of 1000/7. on a manor to be applied to ſuch charitable 
uſer as the teflator had by writing under his hand formerly di- 
refed, though no ſuch writing was found. Att. Gen. v. S- 


derfin, 1 Vern. 224. And the gift of a reſidue of perſonal 
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Charitable uſes, 


ether ferſons of good and ſcund behaviour ; authorifing them 
thereby, or any four or more of them, to inquire as well by the 


* oaths 


——— 


eſtate to ſuch charitable uſes as the executor ſhould appcint, 
recommending poor clergymen, though the executor died in the 
lite · time of the teſtatrix. Moggridge v. Thackwell, 3 Br. 517. 
And a charitable bequeſt, where two out of three of the execu- 
tors, who were to have a diſcretionary choice of the objects, died 
before the charity took place. Att. Gen. v. Glegg, Amb. 584. 
Alſo the deviſe of a reſidue te charitable and pious uſes, though 
no uſes whatever were declared, in which caſe the king is to 
appoint under fign manual. Att. Gen. v. Herrick, Amb. 912, 
Which prerogative alſo holds where the uſe declared js againſt 
the policy of the law. as to eſtabliſh a Jeſuba to teach the 
Fewiſh religion. Da Coſta v. De Pas, Amb. 228. But where 
a teſtatrix gave ſeveral legacies and annuities out of her eſtate, 
and the reſidue to be diſpoſed of in charity to fuch perſons, 
and in ſuch manner as the executors or the ſurvivors of them 


Should think fit; Ld. Hardwicke, though he referred jt to the 


maſter to appoint additional truſtees to ſuſtain the annuities, 
ſaid that the new truſtees could not diſpoſe of the reſidue in 
charity,” as the teſtatrix bad confived that power to her execu- 
tors, and reſerved an appplication to the court for further 
directions in caſe of the death of either of the ſurvivors. Hib. 
bard v. Lambe, Amb. 209, Upon the ſame principle, and U; 
res magis waleat, a legacy to the peor inhabitants of St. Leonard, 


Shoreditch, was ſuſtained, and directed to be given to the poor 


inhabitants not receiving alms. Att. Gen. v. Clarke, Amb. 422. 
And a bequeſt te the poor, by a French refugee, was ordered 
to be given to poor refugees- - Att. Gen. v. Rance, Ib. And 
a bequeſt of a reſidue, 2 the augmentation of the charitabl: 
collections which ſhould be made for the benefit of poor diſſenting 
miniſters of the goſpel in any of the counties in England, 
holden not to be too vague; and it appearing to the court that 
there were three denominations of diſſenters in this kiogdom, 
preſbyterians, independents, and baptiſts, and that the ſub- 
ſcriptions for the ſupport of their miaiſters were diſtributed by 
their reſpective treaſurers, the money was ordered to be paid 
to them for the ſupport of the miniftry in general. Waller v. 
Childs, Amb. 524. It is however to be obſerved, that ſum- 
mary powers given to the lord chancellor to vary proviſions 
relative to a truſt, do not extend to alter the original conſtiiu- 
tion of the truſt itſelf ; and therefore where ſeven truſtees out 
of twelve were required by a private act of parliament'to con- 
Nitutea quorum, Ld. Thurlow refuſed, on the application and 
conſent of all the troſtees, to increaſe the number to ſixteen, 
or diminiſh the quorum to five, though the act provided, that 
if any of the conſtiiutions thereof ſaould be found inconvenient 

N ** 2 or 
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baths of twelve lawful men or more of the county, as by all other 
good and lawful ways and means, of a'l and fingular ſuch gifts 
limitations aſſignments and appointments aforeſaid, and the 
abuſes, breaches of truſts, negligences, miſemployments, not 
employing, concealing, defrauding, miſconverting, or miſgo- 


DS} 


or impracticable, they might be varied by the lord chancellor, 
and it was ſtated ro be impraQticable to gather together ſo 
large a number as ſeven out of twelve truſtees : the proper ap- 
plication, in this ioſtance, being q parliament, Ex parte 
Bolton ſchool, 2 Br. 652. But where. a charity is ſo given 
that there can be no objects of it, the court will order a dif- 
ferent ſcheme to be laid before it. Att. Gen. v. Oglander, 

Br. 166. Same v. Bp. of Chefter, 1 Br. 444. So a truſt 

ing created for the propagation of the chriſtian religion 
among the natives of New England, the obje& of which 
failed from there heing no infidels to convert within the in- 
tended limits, and the colleges which had been appointed ad- 
miniſtrators of the charity being now ſubject to a foreign power, 
the ſtates of America, the malter was directed to propoſe a plan 
ae nowo for the application of the produce of the eſtates accord - 
ing to the intentions of the teſtator. Ait. Gen. v. City of Lan- 
don, 3 Br. 171. But if the objects may exiſt, though they do 
not at preſent, as widows, or a biſhop in America, the money 
muſt remain in court. 1 Pr. 166. 3 Br, 444. Where a reſi- 
due of perſonalty is left to charitable uſes, which proves to be 
more than ſufſicient ſor the object, if it appear to be the teſta- 
tor's intention to diſpoſe of the evhole ſurplus, the whole muſt 
be applied to ſimilar purpoſes. Att. Gen. v. Earl of Wincbel/et, 
3 Br. 373. So where an eſtate is given to a Charity, and the 
rents are, afterwards increaſed, there is no reſulting truſt for 
the heir at law, if the teſtator bas not expreſſed ſuch an inten- 
tion, but the charity ſhall have the benefit of the ſurplus rents. 
Art. Gen. v. Haberdaſhers' Company, 4 Br. 103. S. P. Amb. 
190. 201. Bur if a ſpecifick obj & be pointed out, as the 


building of a church, or giving money to the inhabitants of 


particular houſes, that object muſt be effectuated in tote or not 
at all; and if it fail, the property will fall to the next of kin 
or heir at law. Att. Gen. v. Bp. of Oxford, 1 Br. 144, Sam: 
v. Geulding, 2 Br. 428. It has now become a general rule, 
that the court will not marſhal aſſets for a charity, See title 


Mortmain, in che notes. And Ld. Hardwicke refuſed to give 


di ections for the diſtribution of a charity, where the objects of 
it belonged to another juriſdiction, though he directed the ſe- 
curities to be transferred to the deviſees in order to be applied 
to the truſts of the will. Prove? of Edinburgh v. Aubery, Amb, 
236. As io the regulation of eleemoſynary or charitable found- 
ations by the viſitor, or if none be appointed by the court of 


chancery, ſee title College, in the notes, 
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Charitable uſes. 


vrrum ent, of any lands tenements rents annuities prefits heredi- 


. Saments goods chatt:ls money or flocks of money, heretofore given 


hnuted appointed or aſſig ied, or which hereafter ſhall be given 
limited appointed or ajſigned, to or for any the charitable and 
god y uſis before rebearſed. And after. the ſaid commiſſioners, 
or any four or more of them ( upo- calling the parties interefled 
in any ſuch lands tenements rents annuities profits hereditg. 
ments. goods cha tels money and flocks if mmney ) ſhall make in. 
quiry by the caths of twelve men or more of the Jl county 
(twhereunto the ſaid parties intereſted may have th ir lawful 
challenges) ; and upon ſuch inguiry, having, and examining 
thereof, ſet detun ſuch orders judgments and decrees, as the ſaid 
lands tenements rents annuities profits goods chattels money and 
flocks of money may be duiy and faithfully employed, to and for 
fach of the charitable uſes and intents before rehearjed reſpie- 
tively, for which they were given. Which orders, judgments, 


and decrees, not being contrary to the orders /latutes or decrtet 


of the donors or founders, ſhall fland firm and good, and be ext- 
cuted accordingly; until the ſame ball be un dose or altere i ty 
the lord chancellor or lord heeter or chancellor of the county pala- 
fine of Lancafter reſpeAively, upon complaint by any party 
grieved to be made unto them, ſ. 1. 

Provided, that this ſhall nat extend to any lands tenement: 
rents annuities profits goods chattels money or flocks of monez, 
given or which ſhall be given to any college, ball, or houſe of 
learning within the uni ver ſities of Oxford or Cambridge; or 
to any of the call ges of Weſtminſter, Eton, er Wincheſler; 
er te any cathedral or collegiate church; er to any city or town 
corporate, or io any the lands or tenements given to the uſt 
aforeſaid, within any ſuch city or town corporate, where thert 
1s @ ſpecial governor or governors appointed to gavern or dire 
the ſame; or to any college, hoſpital, or free- ſchool, which have 
ſpecial viſitors governors or over ſeers appointed by thur founders. 
ſ. 2. 3. | 

Pr vided alſa, that this ſhall not be prejudicial to the juriſ- 
diction or power of the e dinary; but that he may lawfully in 
every caſe execute and perform the ſame, as though this ac? had 
not been made. (. 4. | 

Provided alſo, that no perſen who ſhall have any of the ſaid 
lands tenements renis anvuities profits hereditaments go:ds 
chattels money or flocks of money in hi hands or poſſeſſion, or 
ſhall pretend any title thereunto, ſhall be named a commiſſioner 
er a juror for any the cauſes aforeſaid, or being named ſhall ex- 
ecute or ſerve in the ſame. |. 5, 

Ard provided alſo; that no perſon who ſhall purchaſe or ob- 
tain, upon vaiuable conſideration of money or land, any iftate or 
intere in any lands tenements rents annuities W 

8 


Charitable uſes. 


or chattels appointed 10 any the charitable uſes abovemen- 
tied, without fraud or couin, having no notice of the ſame 
charitable uſe, ſhall be umpeached by any decrees or orders of 
the commiſſioners abovementioned, for or concerning tho. ſame his 
gate or intergſt; and yet nevertheleſs, the ſaid commiſſioners 
or any four of them fhall and may mate decrees and orders for 
recompence to be made by any per ſon, who being put in trufl, ar 
having notice of the charitable uſes abovementioned, ſhall break 
the ſame truſt, or defraud the ſame uſes, by any conveyance gift 
grant leaſs demiſe releaſe or converſion, and againſt his heirs 


uxtcutors or adminiſiratars or any of them, having aſſets in law 


or equity, ſe far as the ſame aſſits will extend. ſ. 6. 
Provided always, that this a ſhall not extend to give power 
or authority to the commiſtianers, to make any crders judgments 
or decrees cencerning any manors lands tenements or other here» 
ditaments aſſured or come unto the queen, ar 40 king Henry the 
eighth, king Edward the ſixtb, or queen Mary, by att of par- 
liament, ſurrender, exchange, relivquifoment,' eſcheat, attain- 
der, conveyance, or otherwiſe; and yet nevertheleſs, if any 
fuch manars lands tcnements or hereditaments, or any eflate rent 
or profit aut of the ſame, have bern appaintid to any of the cha- 


 Vitable uſes befare expreſſed, at any time fince the beginning of 


ber majeſiy ts reign, that then the ſaid commiſſioners or any four 
or more of them may make orders judgments and decrees concerne 
ing the ſame, accerding to the purport and meaning of this act 
a5 befare is mentioned, the ſaid laſt mentioned proviſo notwith- 
Landing. ſ. 7. 

And all ne as Judgments and decrees of the ſaid commiſſioners 
or of any four er mor e of them ſball be certified under their ſeals 


into the court of the chancery of England, or the court of the 


chancery within the county palatine of Lancafter reſpeAively, 
within ſuch convenient time as ſhall be limited in the ſaid com- 
miſſion: And the ſaid lord chancellor or lord keeper, and the 
ſaid chancellor of the dutchy, ſhall take ſuch order fur the 
due execution thereof, as to them Hall ſeem fit and convenient. 


„9. | 
Ard if after any ſuch certificate made, any perſon ſhall find 
himſelf grieved with any of the ſaid orders judgments or de- 
crees ; he may complain 19 the ſaid lord chancellor or lord keeper 
or chancellor of the dutchy reſpectiueiy, for redreſs therein : 
who may upon ſuch complaint, by ſuch courſe as to their wif- 
dons ſhall ſeem meete/t, the circumflances of the caſe conſidered, 
proceed to the examination, hearing and determining there ; 
and upon hearing theres may annul, diminiſh, alter, or en- 
large the ſaid orders judgments and decrees, as to them ſhall be 
thought to land with equity and good conſcience, according — 
5 N 7 1 
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grant, by the deed or will; Duke, 64. 80. 


Charitable uſes? — 


the true intent and meaning of the donors and founders theruf 


and tax. and award good coſts of ſuit, by their 4 Prey 


againfl ſuch perſons as they ball find to complain unto them 
without juſt and ſufficient cauſe, of the * orders, judę ment: 
decrees. ſ. 10. 

8. 1. Some for relief, c.] Money was given to main- 
tain a preaching miniſter: this is not a charitable uſe 
named in the ſtatute. Yet by the lord keeper and two 
judges it was decreed to be gocd, and the uſe a charitable 
uſe within the equity of the ſtatute; and the executor 
was ordered accordingly to pay the money for the main» 
tenance of it. Duke's Char. U. 82, © 

- Schools of learning] A ſchool, unleſs it be a free-ſchoo!, 
is not a Charity within the proviſion of this act; and con. 
ſequently, the inhabitants have not a right to ſue in the 
name of. the — general. 2 Vern. 387. Vin. Tit. 
Charit. uſes. 

To the biſbop of — ſeveral diaceſe reſpectively] It was 
reſolved in the 44 El. by Egerton, Popham, Anderſon, 
and Coke attorney general, that the ſee being full at the 
time of ſealing the commiſſion, if the biſhop is not named 


commiſſioner, the commiſſion is void; but if he be named, 


it is not requiſite that he be preſent at the execution, 
for that none is of the quorum; but any four or more 
may execute the ſame, without the * of the biſhop 
or his chancellor. Dake. 62, 63. 

In «aſe there ſhall be any bi/:op] It was reſolved i in the laſt 
mentioned caſe, that if the fee of the biſhop be void at 


| the ſealing of the commiſſion, then the biſhop need not 


to be named a commiſſioner, neither his chancellor. Or 
if the biſhop be named a commiſſioner, and die before the 
certificate returned; this doth not avoid the commiſſion, 
but the other commiſſioners may proceed. Duke. 63. 

As well by the oaths of twelve lawful men or more of the 


county] That is (as was reſolved in the caſe of the ſchool 


of Rugby), of that county where the lands do lie, and not 
where the charity ought to be employed, in caſe the coun- 
ties ate different. But five years after, to wit, in the 
9C. 1. it was further reſolved, in the caſe of Eaſt Grinfled, 
that if a rent be granted out of lands in ſeveral counties, 
for maintenance of charitable uſes in one county; the 
commiſſioners in that county where the charitable uſe is 


to be perſormed, may make a decree to charge the lands 


in other counties with an equal contribution to the pay- 
ment of the ſaid rent, and that there need not ſeveral in- 
quiſitions in each county, for that the rent is an intire 


A 


* err * 

Charitable uſes! 
. by all other good and lawful ways and means] Such are, 
former inquiſitions, witneſſes, rentals, accounts, eftreats, 
and the like, and alſo their own proper knowledge: b 
which: means they may ſupply the defects of the agu. 
tion, in matters of particularity and circumſtances. Duke, 
150» | , 30 , 
. — 0 all and ſingular ſuch gifts, limitations, offignments, and 
mniments] It bath been often reſolved, that this ſtatute 
doth ſapply all the defeds of afſurances, where the donor 
is of a capacity to diſpoſe, and hath ſuch an eſtate as is 
any way diſpoſeable by him; as if a copyholder diſpoſeth 
of copyhold lands to a charitable uſe without a ſurrender, 
or tenants in tail convey lands to a charitable uſe without 
a fine, or if a reverſion be granted without attornment or 
inrollment, or if in the deed by which the charitable uſes 
were firſt created and raiſed there be miſnamings ; in theſe, 
and other like caſes, the defects are ſupplied by this ſta- 
tute, becauſe the donor had a diſpoſing power of the eſtate, 
and theſe are good limitations and appointments within 
the preſent ſtatute. Date. 84, 85. | 

Thus lands were given to the churchwardens of a patiſh, 
to 2 charitable uſe; though the deviſe was void in law, yet 
decreed good in chancery, by the words /imited and ap- 
pointed within the ſtatute. Dude. 115. | 

But a parol deviſe to a charity out of lands, being de- 
fective as a will, cannot be ſupported as an appointment; 
becauſe being defective as a will, which was the manner 
of conveyance the teſtator intended to paſs it by, it can 
have no effect as an oppointment, which he did not intend : 
and of this opinion the lord chancellor ſeemed to be, and 
decreed accordingly in the principal caſe. Prec. Ch. 391. 

Upon calling the parties intereſled] It was reſolved in the 
ſaid cafe of Zaft Grinſted, that though the commiſſioners 
make a decree without giving ſuch notice to the parties, 
it is good; and if the parties upon their appeal do take 
exception that they had not any notice, ſuch defect ſhall 
not avoid the decree, unleſs. they ſhew (to the ſatisfac- 
tion of the lord chancellor) that thereby they really loſt 
the benefit of exception to ſome commiſſioner, or chal- 
lenge to ſome juror; the intent of ſuch notice being, that 
they may make their lawful exceptions and challenges. 
Duke, 121. | 

S. 2, 3. Which have ſpecial viſitors) In the caſe of Mor- 
peth in Northumberland, in the 5 Cha. 1. and after that, 
in the caſe of Sutton Colfield, in the county of Warwick, 
in the 11 Cha, 1. it was reſolved, that the meaning of 


this clauſe is, where the land is given to perſons in truſt 
to 
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io perſofm a charitable uſe, and the donor hath appointed 


Charitable uſes. 


ſpecial viſitors to ſee that the truſtees perform the uſe ac. 

rding to his intent in which caſe, if the truſtees de. 

ud the truſt, the commiſſioners cannot meddle, but the 
viſuors are to perform it. But where the viſitors are 
truſtees alſo, there the commiſſioners may, by their de. 
cree, reform the abuſe of the charity ; for otherwiſe, ſuch 
breach of truſt would eſcape unpuniſhed, unleſs in chan. 
cety or in parliament ; which would be 2 tedious and 
chargeable ſuit for poor perſons. Duke. 68, 69. 

$.10. Hearing and determining thereof ] It was reſolved 
jn the 2 Cba. 1. that ſuch determination once made, may 
not be, re-examined upon a bill of review, as is uſual in 
other caſes in chancery ; but that here the decree is con- 
cluſive, becauſe it takes its authority by the act of par 
Jiament, which mentions but ane examination; and it is 
not like the caſe, where the chancellar makes a decree by 
his ordinary authority. Gro. Car. 40. 
But in the year 1643, it was teſolved by the judges 
and king's counſel, aſſiſtants in the houſe of peers, that 
in ſuch eaſe the party grieved may petition the king 
in parliament, and have his complaint examined there; 
and ſo-the decree may be confirmed, altered, or annulled; 
and then be final. All which was actually done, in the 
foxeſaid year, and purſuant to the foreſaid reſolution, on 
occaſion of a decree of the lord keeper Caveniry, in the 
caſe of E Ham in Eſex. Duke. 62. 

According to the true intent and meaning of the donors and 

] E. 10G. 2. Attorney General and Stephens. The 

caſe was, Dr. Ratcliffe, the late phyſician, by will de- 
viſed 300l. a year to two perions, to be choſen by the 
ercbbiſhop of Canterbury and certain other truſtees, out 
of. Univerſity college in Oxford; which ſum he ordered 
to be paid to them for ten years for their maintenance, 
five years whereof they were to ſpend in England in the 
fiudy of phyſick, and the other ive abroad. The de- 
ſendant was one ſo choſen, and ſtudied here according to 
the direct ions of the will, and for that time he received 
his five. years ſalary ; but afterwards did not go abroad, 
on actount of his ill ſtate of health; and thereupon in 
the; year 1730 reſigned to the truſtees, who accepted his 
teſignation, and choſe another in his room; and io the 
year 1735 the preſent information was exhibited sgainſt 
the defendant, that he might account for the five years 
ſalary by him thus received. For the defendant it was 


argued, that in a late caſe which came before the 1 


Charitable uſes, 


of lords, between Candy and An»flis, upon an appeal, 
their lordſhips were of opinion that the word | maintenance 
included education; and therefore, though that word was 
uſed in the preſent will, education muſt be intended by it 
2s implied z and when the defendant had ſpent half of bis 
time in his education here in England, and was prevented 

ill health from going abroad, and thereupon had re- 
figned, and his teſignation had been accepted, and an- 
other choſen in his ſtead, it was ſubmitted that the preſent 
bill muſt be thought an unreaſonable one. And the lord 
chancellor was of that opinion, and diſmiſſed the informa- 


ton. 2 Fur. Eccl. 157. . | 
Coſt. « « » ——_ fuch per ſons as they hail find to com- 
plain tuitbaut juſt cauſe] But this order being given and 
limited by act of parliament, no coſts (if the order judg- 
ment or decree be annulled diminifhed or enlarged) ought 
to be given by the lord chancellor to the party complain- 
ing. 2 1nft. 712. | | 
But in the caſe of the corporation of Burford againſt 
Lentholl and others, May , 1743; the lord chancellor 
Hardwicke, on conſideration of precedents, allowed coſts 
to the acceptants upon thoſe exceptions in which they 
had prevailed, and to the reſpondents upon the exceptions 
in which the reſpondents had prevailed; and this, he 
faid, the courts of equity had always done, not from any 
authority, but from conſcience and honeft diſcretion, as 
to the ſatisfaction on one fide or other on account of vexa- 


non. 2 Athyns, 552. | 


But there is no power to the commiſfioners to award 


coſts: As in the cafe of Humphrey i harten, eſquite, againſt 
Charles and others in behalf of the poor of Varcup and 
Blnarn in the county of F/:;/?morland, H. 25 C. 2. There 
being an annuity of 31. 6s. 6d. iſſuing out of a cloſe called 
Mendtu Pytues in Kirkby Th:re in the ſaid county, to ſeve- 
ral charitable uſes, which cloſe was purchaſed by the ſaid 
Humphrey Wharton; the commiſſioners for charitable 
uſes decreed, that the faid Humphrey ſhould pay the at- 
rears of the ſaid charity, and alſo 61. 138. 49. coſts. Hum- 
phrey excepted to the money for coſts, as not within the 
power of the commiſſioners to decree. And by the lord 
chancellor the ſaid decree, as to ſo much thereof as con- 
cerned the (aid colts, was reverſed. Cha. Ca. Finch. 81. (a) 
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(a) In a late caſe, an heir at law being brought by order 
before the court in a charity cauſe, and having eſtablimed His 


title, 
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Charity briefs. See Briefs. 
Charles the firſt's martyrdom. See Holidapg. 
Charles the ſecond's reſtoration. See Holidays. 
| Cheſible. See Caſula. 

Cheſt for alms. See Church. 


Chtld-btrth, 


I. E DMUND. Va woman die in chil2-birth, and thi 
ſhall well appear, ſbe ſhall be cut open, if it be belirved, 
that the child is living, but lis them take care that the um 

. mouth be kept open. Lind. 307. 

That is, with a piece of wood, or key, or any other 
thing, ſo that the air may enter, that the child be not 
ſuffocated for want of reſpiration. Lind. 307. + | 

2. Edmund. Women Hall be aſten admoniſhed, to nurſe 
their children cauttoufly, and nat lay the children cliſe to then 
in the night, that they be not overlaid : and that they leave them 
not alone by the water ſide. Lind. 307. 

3. Rubrick before the office for the churching of wo- 
men. The woman at the uſual time after her delivery, ſhall 
come into the church decently apparelled, and there. ſhall tet 
dawn in ſome convenient place, as bard been accuſtomed, or as 
the ordinary ſball direct. 

Decently apparelied] In the reign of king James the 
firſt, an order was made by the chancellor of Norwich, 
that every woman who came to be churched, ſhould come 
covered with a while veil: a woman refuſing to conform, 
was excommunicated for contempt, and prayed a pro- 
hibition; alleging, that ſuch order was not warranted 
by any cuſtom or canon of the church of England. The 
judges deſired the opinion of the archbiſhop of Canter- 
bury; who convened divers biſhops to conſult there- 
upon: and they Mn that it was the ancient mw 


— 
2 — 


_ title, he was decreed his coſts, though it was decided that 
there was no reſulting truſt in his favor. Att. Gen, v. Ha- 
berdaſpers Company, and Tonna, 4 Br. 178. ö 2 of 

13 | 


Child-birth, 
of the church of England, for women who came to be 
chutched to come + veiled, a prohibition was denied, 
Palm. 296. , 
4. Rubrick at the end of the office for churching of 
women. The woman that cometh to give her thanks, muff 
offer accuflomed offerings ; and if there be a communion, it 18 
convenient that ſbe receive the holy communion, | 
Accuſlomed offerings] E. 2 G. 2. Naylor and Scott, A 
libel was in the conſiſtory court of York, founded upon 
a cuſtom, that every one keeping houſe, and having 
children in the pariſh, ſhould pay 10d. a child to the par- 
ſon, at the time the wife is or ought to be churched. The 
counſel apprehended it to be an unreaſonable cuſtom, that 
the parſon ſhould have money for doing of nothing, and ſo 
moved for a - prohibition; for they ſaid the proper way 
was, if the wife would not be churcbed at the proper. 
time, to force her to it by eccleſiaſtical cenſutes. After- 
wards the cuſtom being denied, the ſame was tried on 
2 prohibition, and a verdit given for the cuſtom. 
Then it was moved in arreſt of judgment; 1. That tha 
cuſtom is unreaſonable in itſelf; And, 2. That it is 
uncertainly ſet forth. To the fift, it was anſwered, that 
religion requires a woman ſhould return thanks to God 
in a publick manner, for ſo great a deliverance; and 
therefore it is but fit that he who afliſts her in ſuch 
office ſhould have ſome 'requital, To the ſecond, it 
was ſaid, that there are other caſes where the temporal 
courts allow the ecclefiaftical courts to ſet forth mat- 
ters equally uncertain as in the preſent caſe, even upon 
lidels on cuſtoms, and have not granted prohibitions z as 
where a libel was upon a cuftom, that the farmers of 
ſuch a farm have always laid out 88. or thereabouts for 
cakes and ale in the perambulation, and yet held to be 
ſufficiently ſet forth; and beſides, it was ſaid if the 
court was in doubt, whether the proceedings in the 
courts. below were uſually in ſo uncertain a manner, 
the proper method would be to write to them to cer- 
tify how their proceedings are there; to this purpoſe was 
cited the (aforeſaid) caſe, where a libel was for a woman 
not coming to be churched in a veil, whereupon a prohi- 
bition being moved for, the court wrote to the archbiſhop 
to certify how the canons in that caſe were, and he certi- 
hed the canon to require. it. It was obſerved further, 
that though indeed the woman's fitneſs to be churched is 
unknown to the temporal courts, yet to the eccleſiaſtical 
courts it is well known, and therefore they might — 
2 C » X 3 ave 


| have proceeded upon it below. The canon law fays, that 


ought not to ſuffer them to proceed. And they ſaid the 


CHE ISME, was the holy oil, with which hereto- 


CHE ISOME, in the office of baptiſm, was a white 


and fo on. Gi. 366. 


Chriſome. 


a month is a reaſonable time for women's coming to he 
churched after their deliverance, unleſs in caſe of great 
weakneſs; and that ſtandard is the proper one to regulate 
this cuſtom by; and therefore the court below ought to be 
allowed to go on in their proceedings. But by tbe court: 
We are not to conſider the methods by which this fee 
may be aſcertained, but only that it is not certain as it 
ſtands upon the libel; and therefore upon the libel we 


proper method in this caſe would have been, for the plain. 
tiff to ſet forth in the libel, the proper time when women 
are uſually fit to be churched, and then to have averred, 
that the defendant's wife was not churched within that 
time. And upon the whole matter judgment was ar- 
reſted, L. Rahm. 1558. 1 Barnard. 159. 
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Chorepiſcopi. 


(CHOREPISCOPI, lecal | biſhops, in the ancient 
church, were perſons delegated by the biſhop to ex- 
ercile epiſcopal juriſdiction, within certain diſtricts. 
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Chriſme... 


fore all infants baptized were anointed : this was 
made by the biſhops ; and, by a conſtitution of archbi- 
ſhop Peccham, was to be renewed once every year. 
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Chriſome. 
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veſture which the prieſt did put upon the child, ſay- 
ing, Take this white veſtute for a token of innocency 


 Chriſteniog, See Baptiſm. 


I. Founding of churches. nee, 
II. Conſecration and dedication cburcbes. 

III. Cancel. r 
IV. Ie. an eo 


F V. Churchyard. | . 0 91 
— — — 
VII. Church ſeat. © | bhwwob 


VIII. Goods and ornaments of the church. _ 
IX. Church rate. | | 
X. Churches not to be profuned. 


XI. Church way. 


I. Founding of churches. 


THE ancient Saxon word is qrce, the Daniſh 4rrche, 
the Belgick kerche, the Cimbrick 4irkia or kurt; 
bly from the Greek work Kugizxov belonging to the 
d, or Kugiov oueog, the Lord's houſe : ſo that we have 
loft the ancient pronunciation of the word (except in the 
northera parts of England, and in Scotland) by ſoftenin 
the letters c or ch, as we have done in many caſes; whi 
letters the ancient Greeks and Romans always pronounced 
hard, as the letter 4. | 
Lord Coke ſays, by the common law and general cuſtom 
of the realm, it was lawful for biſhops earls and barons 
to build churches or chapels within their ſees; and 
hereof king John informed pope Innocent the third (na- 
ming only, honoris cauſa, the biſhops and baronage of 
England, ' albeit this liberty extended to all), with re- 
veft, that this liberty to the baronage might be con- 
tmed. To theſe letters the pope made this anſwer, 
uod enim de conſuetudine regni Anglorum pracedere regia ſe- 
renitas per ſuas literas intimavit, ut liceat tam epiſcopis, quam 
comitibus et baronibus, eccleſias in feodo ſuo fundare ; laicis 
quidem principibus id licere nallatenus denegamus, dummodo 
8 7 F. gis * afſenſus, et per novam fHructu- 
0L, . re 
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other. 3 I. 201, 202. hich body, fo inco 
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_ church 4 ainff tbe avill 4 the biſhop” of the cit See 2 


Church. 


ram veterum ecch-fiarum juſtitia non ledatur (a). Whereas 
the baronage had abſolute liberty before, now the pope 
addeth the conſent of the biſhop ; but that addition bound 
not, ſeeing it was againſt the liberty of the baronage war. 
ranted by the common law: apd he ſays he would not 
have rehearſed this epiſtle, but that it is a proof 9 the 
al cuſtom of the tealm was, 72 the huild- 

ing of churches by the baronage of England. And al- 
beit they might build churches without the king's li- 
cence, yet could they not erect a ſpiritual politicł body 
to continue in ſucceſſion, and capable of endowment, 
without the king's licence: but by the common law, 
before the ſtatutes of mortmain, they might have en- 
dowed this ſpiritual body once incogporated, perpetuis ſu- 
turis temporibus,. without apy licence from the fing or any 
2 orated, 

is not diſſolved, though the church is drowned, or other- 
wiſe deſtroyed ; but, in that-caſe, one may be preſented 
to the rectory, and Bal be kale — nd other 
charges: the church, in conſideration of law, being 
properly the cure of ſouls and the right of tithes. Gibl, 

8 


But Dr. Gizſon obferveth on the contrary, that no per- 
ſqn may ereg} a church, without the lęaye and copſent of 
the biſhop. And this, he fays, is agreeable to the ruſes 
both of the civil and cangn Jaiv (6), Id was made an ex- 
preſs law of the church of Epgland, many years beforg 
he reign of king John, viz. in the council of Weſtmin- 
ſter in the time of king Stephen. Nor could this rigbt 
of the biſhop be defeated by the exemptſons of religious 
per ns from epiſcopal juriſdiction; who might not, un- 

er colour of ſuch exemptions, ere& chufches in an 

art of their ppſleſſions not exempt, without leave from 
2 biſhop ; as we find it ſpecially adjudged, in the bod 
of the canon law. And to this, the pope's anſwer t 

ing John is exactly agreeable, laicis gnidem princibus id 
Acete nullatenus dintgamur, dummodo dibreſaui e iſcopt eit 
fuffragetur offenfus. And king Johp's letter goth not re- 
Tate to 3 rig t of etecting wich or without licence; ſince 


* 
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( Sit. Dec. Innocent. 3. Lib. 3. p. 26. 

(8) Neu. 67. 1. And the 4th canon of the coupcil of 
Lateran is Expreſs, that no one ſhall build or erat a N 
* 


title A n, 1. and C 
the 


pet, 4: ia the notes. 


Church, 
the occaſion of it was, the building of a collegiate chapel 
by the archbiſhop, who was his own lieenes: and the only 
objection was, that the building of it would be prejudicial 
to the church of Canterbury. GI 188. | 
ut it is to be obſerved, that theſe two afſertions are 
not contradictory; for the one fays only that by the 
civil and canon law it might not be done, and the other 
fays that it might be done by the common law: although 
lord Coke produceth no inftances, before the reign of 
king John or after, of churches erected without the li- 
cence of the dioceſan, And it ſeemeth to amount to the 
fame thing, fo long as the biſhop hath power (unto which 
lard Coke aſſenteth) after the church is erected! to with- 
hold os deny the conſecration. | | 

And not only the biſhop, by refuſing. to conſecrate, 
may hinder the eſtabliſhment of a new church or chapel 
in any pariſh; but alſo any other perſon thinking him- 
ſelf injured” thereby, as by incroaching upon his ground, 
ſtopping bis way, or the like, may apply to the temporal 
courts, who (as they ſee cauſe) will grant him redreſs. 
The ancient manner of founding churches” was, after 
the founders had made their application to the biſhop 
of the dioceſe, and had his licence, the biſhop or hie 
oommiffioners fet up a croſs, and ſet forth the ground, 
where the church was to be built; and then the foun- 
ders might proceed in the building” of the church : and 
when the church was finiſbed, the biſhop was to conſe- 
cate it, but not till it was endowed ; and beſbie, the 
ſacrameats were not to be adminiftred in it. Daegge, 
part 1. c. 42. ee BA, 

For albeit churches or chapels may be built by any of 
the king's ſubjects, yet beſore the law take knowledge of 
them to be churches: or chapels, the biſhop is to conſe- 
crate ar dedicate the ſame: and this is the reaſon, that a 
church or not a church, a chapel or not a chapel, ſhalt 
be tried and certified by the biſhop... 3 [nf 203. 


II. Conſecratias and dedication of charebis, 


323 


1, The law (as was faid before). takes no notice of No church till 


hiſdop: but the canon law ſuppoſes, that with conſent. of 
the biſhop, divine fesvice may be performed, and faera- 
ments adminiſtred in churches and -chapels por conſe- 
crated z inaſmuch as it N that a church ſhall have 
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iches or chapels, till they ate conſectated by the Confecration. 
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the privilege of imwuoity, in which the divine myfterigs 
are celebrated, although it be not yet conſecrated (a): and 


: there are many licences to that effect (granted on ſpecial 
occaſions) in our eccleſiaſtical records. Gibſ. 190. 
No conſecration 2. And after a new: church is erected, it may not be 
before endow- conſecrated, without a competent endowment. And this 
— was made a law of the church of England in the röth 
canon of the council of London, A church ſhall not be 
con ſecrated, until neceſſary proviſion be made for the pricfh, 
And the canon law goes further; requiring the endow- 
ment, not only to be made before conſecration, but even 
to be aſcertained and exhibited before they begin to 
build. And the civil law is yet more ſtrict; enjoining, 
that the endowment be actually made, dolor the' 
be begun. Gib/. 189. 

Which endowment was commonly yay by an allot- 
ment of , manſe and glebe by the lord of the manor; who 
thereby became patron of the church (5). Other perſons 
alſo, at the time of dedication, often contributed ſmall 
portions of ground: which is the reaſon, why in many 
pariſhes the. glebe is not only diſtant from the manor, 
but lies in remote divided rr Ken. Par. Ant. 222, 
223. 3 COM 

% iy el chnadlogy, that che n who 
— that churches __ be conſecrated, was Euginns, 

eek, and prieſt. of Rome; Who was the firſt that 
os himſelf pope, in the year 154. God. 49. | 
— the ſame was inforced in this realm by. 
a conſtitution of Oibo, in this manner: The dedication of 
churches is known to have bad its beginning under the old teftla- 

ment, and was ö obferved by tht holy fathers under the new 
teſlamant; under which it ought to be done with the greater 
care. and dignity, becauſe that under the old teflament were only 
offered ſacrifices of dead animals, but under the new _m_ 

is offered for us upon the altar by the hands of the prieft, the 
heavenly living and true ſacrifice the only begotten Son of God. 


* 
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(a) Dt Can. 1. 12. L. z. 35. * This, however, is an 


| exception to the general rule, that a church i is to be conſe- ind 

ö crated as ſoon as may beW Another exception obtained in dec 

| 8 188 caſes of extreme neceflity ; for if the church was deſtroyed by cot 

| fire, the ſervice might be performed in chapels, tents, or in tin 
the open air, before the conſecrated altar-table. © De Con/. 1. 
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Church, 
Wherefore the holy fathers provided, that fo ſublime an «office 
ſhould not be performed (unleſs in caſe of neceſſity) but in places 
dedicated. Now becauſe we have ſeen and beard, that ſo 
wholeſome a myſlery is contemned, or at leaſt neglefted, by 
ſome ; having found many churches, and ſome of them\cathe- 
drals, which although they bave been built of old time, yet have 
not as yet been conſecrated with the oil of ſanfification : There- 
fare being deſirous to remedy ſo dangerous a negle?, we do de- 
cree, that all cathedral, conventual, and parochial churches, 
which are now built and the walls thereof perfefted, be conſe- 
crated by the dioceſan biſhops, or others authorized by them, 
within two years: and let it be ſo done within the like time, 
in all churches hereafter to be built. And to the end that fo 
wholeſome a myſlery and ordinance may not paſs into contempt ; 
if ſuch places be not dedicated within two years fram the time 
7 the finiſhing thereof, they ſhall be interdicted from the ſo- 
mnittes of the maſs, until they be conſecrated, unleſs they be 
excuſed for ſome, reaſonable cauſe. Mircover, by the preſent 
ordinance we do forbid the abbots and refers of churches, to 
pull down ancient conſecrated churches, under pretence of build- 
ing larger or more beautiful, without licence and conſent of 
the dioceſan : and the dioceſan ſhall diligently conſider, whether 
it be expedient to grant or to deny ſuch licence; and if be ſhall 
grant the ſame, let him take care that the work be finiſhed as 
ſeen as may be. Athon. 7. 

Interdifted from the ſolemnities of the maſs] That is, 
from the ſolemn or high maſs; but not from the com- 
mon celebration of maſs, or other inferior offices, 
Atbon. 7. | 

And alſo by a conſtitution of Othobon : The refer or 
uicar of an unconſecrated church, ſhall apply to the biſhop (if 
it can conveniently be dane), otherwiſe to the archdeacon that 
be may apply to the biſhap, within a year after the building 
of the church, far the conſecration thereof : upon pain that ſuch 
rector vicar or archdeacon making default, ſhall be ſuſpended 
from their effice till they comply : and the biſhop ſhall erat 
nothing therefore, but the accuſlomed procuration. Athon. 


3» 


decretal epiſtle of pope Innocent the third (a), And ac- 
cording to the calculation of learned men, Conſtan- 


tine's famous dedication of the church of Jeruſalem, 
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4. The conſecration of churches may be performed, Time of conſe- 
indifferently, on any day: ſo it was eſtabliſhe by a tion. 
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in a full ſynod, was oh a ſaturday, and hot on the 


| ſunday, . 189. | 
And this conſecration ought to be in the time of divine 


ſervices, The gloſs upon the canon law maketh a doubt 


whether this is not of the ſubſtatice of the conſecra. 
tion! but be that as it will, it is certainly very decent, 


Pane? ok. 5. The emperor Juſtinian, in his care of the chutch, 
cr 


hath preſerſped a form of conſecration of churches ſor 
rather, of the ground upon Which it is to be built] 
in this manner: his law is, That none ſhall preſume 
«« to erect a church, until the biſhop of the dioceſe hath 
deen firſt atquainted therewith, and ſhall come and 
«« ſift up His hands to heaven, and conſecrate the place 
** to God by prayer, and ere the ſymbol of our ſal- 
« 7 2 the venerable and truly precious rood. God, 

10 
7 the church of England, every biſhop is left to his 
own diſeretion, as to the form of conſecrating churches 
and chapels: only by the ftatute of the 21 H. 8. c. 13. 
for limiting the number of chaplains, it is there aſſign+ 
ed as one reafon why a biſhop may retain ſix chaplains 
becauſe he muſt occupy that number in the conſecration of 
churches, 

There was a form drawn up in the convocation, in 
the year 1661 (occaſioned, as ſome think, by the offence 
taken at biſhop Laud's ceremonious manner of conſe+ 
crating St. Katharine's Creed-Church in London) ; but 
* was not authorized, nor publiſhed. Gib/. 189. 

bn. 20. | 

Which form of biſhop Laud's in the aforeſaid in- 
ſtance, was thus: He came on a ſunday, being the 16h 
day of January 1630, to the weſt door of that church; 
and ſome perſons, who were prepared for that purpoſe, 
ſpoke aloud theſe words, Open, open ye cverlaſting doors, 
that the King of glory may enter in. Immediately the doors 
were opened, and the biſhop and ſome other doors en- 
tered; then he kneeled, and with eyes lifted up, and his 
arms ſpread, he pronounced the place to be holy, in the 
name of the Father, and of the Son, and of the Hol 
Ghoſt. Then he threw ſome of the duſt of the churc 
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(a) Now. 5. cap. 1. Nov. 131. cap. 10. The canon law 
alſo requires, that the biſhop ſhould mark out the conſecrated 
ground, erect the croſs, celebrate mais, &c. De Con/. 1. 
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Ehurth, 
"its the air, feveral limes, as he approached the chancel ; 
and When he came to the rails of the communion table, 
he bowed towards it ſeveral times. Then they all Nen 
round the church, tepesting the 100th plalm, an after 
wards a form of prayer, which concluded thus; W: on- 
fecrate this church, and ſet it apart ti ther, O Lord Ci, as 
holy ground, not to be profaned any more to common uſe. Re- 
turning to the communion table, he pronounced curſes 
againſt thoſe who ſhould profane that place, and at every 
curſe he bowed towards the eaſt, and ſaid, Let all the ro- 
ole ſay Amen. Afterwards he pronounced bleſſings on all 
thoſe who ſhould be benefactors, and repeated, Let all. the 
geople ſay Amen. Then there was a ſermon; and aſter that 
the ſacrament was adminiſtred; and when he came near 
the altar, he bowed ſeven times; and coming to the bread 
he gently lifted up the napkin, which he laid down again, 
and withdrew, and bowed ſeveral times; then he ufito- 
vered the bread, and bowed as before; the like he did 
with the cover of the cup; then he received the ſacra- 
ment, and gave it to ſome principal men; after which, 
many prayers being ſaid, the ſolemnity of the conſecration 
ended. 2 Ruſhw, Hit, Coll. 77+ * 
Again, in the year 1712, a form of conſoerating 
churches and chapels and churchyards or places of burial, 
was ſent down from the biſhops to the lower houſe of 
convocationg. on the ſecond day of April; and was alter- 


ed by the committee of the whole houſe, and reported to 


the houſe on the ninth day of the ſame month; which 
was agreed to with ſome alterations: which form, as 
it did not receive the royal aſſent, was not injoined 


follows: N 


Preparations in order to the conſecrating of a church. 
The church is is be pewed, and furviſbel with o reading diſt, 


common prayer, and great bible, and one or more ſurplices, as 
alſo with a pulpit and cuſhion, a font, and a communion tables 
and with linen, and veſſels for the ſame. 4 

The endowment, and the evidences thereof, are to be laid be- 
fare the biſhop or bis chancellor, ſime time before the day ap- 
printed, in order to the preparing of the act or ſentence of con- 
ſecration againfl that day. Fi | | 

An intimation of the biſbop s intention to conſecrate the church, 
with the day and hour appointed for it, is to be fixed on the 
church door at leaft three days bifote, © 

Y 4 | A chair 
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Church, 


' AM chair is to be ſet for the biſhip on the north fide of the com- 
munion table, within the rails; and another for his chancellor 
without the rails, on the ſame fide. 

All things are to be prepared for a communion. The church 
is to be kejt ſbut, and empty, till the bifbop comes, and till it 
be opened for his going in. | 


The form of conſecrating a church. 


(i the chureh The bifbop is to be received at the weſt door, or at ſome other 


to be conſecrated 
be a new church 
built in an old 


part of the church, or churchyard, which is meſl convenient for 
his entrance, by ſome of the principal inhabitants. 


ich; then to A the place where the biſhop is received, a petition is to be 


3 4 delivered to him by ſame one of the perſons who receive him, 


_ churchwardens, 
nod ſome of the 


praying that he will conſecrate the church. 
The petition is to be read by the regi/ler. 
The biſhop, his chaplains, the preacher, and the miniler who 
is ta read divine ſervice, together with the re of the clergy, if 
any other be preſent, enter the church, and repair to the veſiry, 
or (if there be no veſtry) to ſome convenient part of the church, 
» as many as are to officiate put on their ſeveral habits; 
during which time, the pariſhioners are to repair to their ſeats, 
and the middle ile is to be hept clear. 

As foon as the thurch is quiet, the biſhop and his chaplain, 
with the preacher and the miniſter who is to officiate, and the 
reft of the clergy, if any other be preſent, return to the weſt 
door, and go up the middle ile tothe communion table, repeating 
the 24th pſalm alternately, as they go up, the biſhop one verſh, 
and they another, © , | 


PSALIM XXIV. 


1. The earth is the Lord's, and all that therein is: the 
compaſs of the world, and they that dwell therein. 
2. For he hath founded it upon the ſeas : and prepared 
it upon the floods, 
; Who ſhall aſcend into the hill of the Lord, or who 
ſhall riſe-up in his holy place ? | 
4. Even he that hath clean hands, and a pure heart: 
and that hath not lift up his mind unto vanity, nor ſworn 
to deceive his neighbour. ri N N 
J. He ſhall receive the blefling from the Lord: and 
righteouſneſs from the God of Ms ſalvation. 8 
6. This is the generation of them that ſeek bim: even 


of them that ſeek thy face, O Jacob. 8 
ora 7. Lift 


| Church, 329 


7. Lift up your heads, O ye gates; and be ye liſt up, 
ye everlaſting doors: and the King of glory ſhall come in. 

8. Who is the King of glory ? it is the Lord, ſtrong 
and mighty, even the Lord mighty in battle, | 
9. Lift up your heads, O ye gates; and be ye lift up, 
ye everlaſting doors : and the King of glory ſhall come in, 

10. Who is the King of glory ? even the Lord of hoſts, 
He is the King of glory. ; 

The biſhop and bis chaplains go within the rails ; the biſhop 
to the no th fide of the communion table, and the chaplains to the 
ſouth fide : the miniſter officiating goes to the reading deſk, and 
the preacher to ſome convenient ſeat near the pulpit, | 

The biſhop fitting in bis chair, is to have the inflrument (This not need. 
or in/lruments' of donation and > yer 5 1 te him by ful, A i ry 2 
the founder, or ſome proper ſubſlitute: which he lays upon the ?** chufcht 
OR table, and 22 up, and — fly ONS 
congregation, ſays, | 

Dearly beloved in the Lord; foraſmuch as devout and 
holy men, as well under the law as under the goſpel, 
moved either by the ſecret inſpiration of the Bleſſed Spirit, 
or by the expreſs command of God, or by their own rea- 
fon and ſenſe of the natural *decency of things, have 
erected houſes for the public worſhip of God, and ſepa- 
rated them from all profane and common uſes, in order to 
till mens minds with greater reverence for his glorious ma- 
jeſty, and affect their hearts with more devotion and hu- 
mility in his ſervice ; which pious works have been ap- 
paige: and graciouſly accepted by our heavenly Father : 

us not doubt but he will alſo favourably approve out 

godly purpoſe, of ſetting apart this place in ſolemn man- 
ner, to the performance of the ſeveral offices, of religious 
worſhip, and let us faithfully and devoutly beg his bleſſing 
on this our undertaking, | . 


Then the biſhop kneeling ſays the following prayer : © 


O Eternal God, mighty in power, and of majeſty in- 
comprehenſible, whom the heaven of heavens cannot con- 
tain, much leſs the walls of temples made with hands, 
and who yet haft been. graciouſly pleaſed to promiſe thy 
eſpecial preſence in whatever place even two or three of 
thy faithful ſervants ſhall aſſemble in thy name, to offer 
up their praiſes and ſupplications unto thee ; vouchſafe, 

Lord, to be preſent with us, who are here gathered to- 
gether, with all bumility and readineſs of heart, 1 con- 

crate 


Church. 


ſecrate this plies to the horiout of thy great natne; fe. 


parating it from henceforth fiom all unhallowed, ordi- 
nary, and common uſes, and ware nk. it to thy lerdice, 
for reading thy holy word, for celebrating thy holy ſa- 
eraments,, for offeting to thy glorious Majeſty the fari. 
fices of ptayer and thankſgiving, fot blefling thy people 
in thy name, and for the performance of all other holy 
ordinances : Accept, O Lord, this ſervice at our hands, 


and bleſs it with ſuch. ſucceſs, as may tend molt to thy 


glory, and the furtherance of our happineſs both temporal 
and ſpiritual, through Jeſus Chriff our bleſſed Lord and 
Saviour, Aon. | . 


Hir this, lit the biſhop fand up, and turning bis fate toward 
the congregation ſay + 


Regard, O Lord, the ſupplications of thy ſervants : and 
gtant, that whoſoever ſhall be dedicated to thee in this 
houſe-by baptiſm, may be ſanctified with the Holy Ghoſt 
delivered from thy wrath and eternal death, and received 
as a living member of Chriſt's church, and may ever 
— in the number of thy faithful and elect children, 

men. 

Grant, O Lord, that they who at this place ſhall in their 

own perſons renew the promiſes and vows made by theif 
ſureties for them at their baptiſm, and thereupon ſhall be 
confirmed by the biſhop, may receive ſuch a meaſure of 
thy Holy Spirit, that they may be enabled faithfully to 
_ the ſame, and grow in grace unto their lives end, 
Amen. 
Grant, O Lord, that whoſoever ſhall receive in this 
place the bleſſed ſacrament of the body and blood of 
Chriſt, may come to that holy ordinance with faith, cha- 
rity, and true repentance ; and being filled with thy grace 
and heavenly benediction, may to their great and endleſs 
comfort, obtain remiffion of their fins, and all other be- 
nefits of his paſſion, © Amen. 

Grant, O Lord, that by thy holy word which (hall 
be read and preached in this place, and by thy Holy 
Spirit, gtafting it inwardly in the heart, the hearers there- 
of may both perceive and know what things they ought 
y do, and may have power and ftferigth to fulfit the ſame, 

nen. | 5 
Grant, O Lord, that w hofbevef ſhall be joined togethet 
in this place in the holy eſtate of mattimbny, may ie 
wy 


; 


fully petſotin and keep the v6iy and covenant betwixt hem 


made, and may remain in perſect love together unto their 
lives end. Amen | 


Grant, we thee, bleſſed Lord, that whoſoever 
ſhall draw neat unto thee in this place, to give thee thanks 
for the benefits which they have received at thy hands, ta 
ſet forth thy moſt worthy praiſe, to confeſs their ſins unto 
| thee, and to aſk ſuch things as are requiſite and neteffary, 

25 well for the body as the ſoul; may do it with ſuch ſted- 
faſtneſs of faith, and with ſuch ſeriouſneſs, affectioti, ind 
devotion of mind; that thou mayeſt accept their bounden 
duty and ſervice, and vouchſaſe to give whatever in thy 
infinite wiſdom thou ſhalt ſee to be moſt expedient for 
ibem: All which we beg for Jeſus Chriſt his fake, out bleſ- 
fed Lord and Saviour. Amin. 37 

The biſhop fitting in his chuir. | 

Thin the ſentence of tonſtctatitn is to be read by the chancellor, 
and ſig ned by the biſhop, and by him ordered is be regiſtered, 
and thin laid tpon the communion table, 

After thit,' the perſon appointed it to 122d the ſetvicd For the 
day, except where it is otherwiſe directed. "xe 

Proper pſalms, 84. 122. 132. . 
Firſt 1effon, ' 1 Kings F. from ver, 22. Incl. to v. 62. 
Second leſſon, Hebr. 10. from v. 19. Incl. to v. 26. 

After tht collie for the day, the minifltr tubo reads the ſer- 
vite flops till the biſhop bath ſaid the 97 prayer : 

O moſt bleſſed - Saviour, who by thy gratious preſence 
at the feaſt of dedication, didſt approve and honour ſich 
religious ſervices, as this which we are now performing 
unto thee, be preſent at this time with us alſo by th 
Holy Spirit; and becauſe holineſs becometh thine — 
for ever, ſanctify us we pray thee; that we may be li- 
ving temples, holy and acceptable unto thee; and fo 
dwell in our hearts by faith, and poſſeſs our fouls by thy 
grace, that nothing which defileth may enter into us; but 
that being cleanſed from all carnal 3nd corrupt affections, 
we may ever be devoutly given to ſerve thee in all good 
works, who art our Sayiout, Lord, and God, bleſſed for 
evermote. Amen. N | 

Ther thi minifter proceed in the ſervice of the day, 10 the 
end bf the geniral- thankſgiving. After whith the biſhop ſays 
tht follviving' prayer [if it be not one of the 0 new churches). 


331 


eſſod be thy name, O Lord, that it hath pleaſed thee (e Or fervants.) 

to put it into the heart of thy “ ſervant N. to erect this (+ Throughout 
houſe tb thy hoout and worſhip. Bled, O Lord + bim, 
bit famity, and ſubſtance; ahd accept the work of bi 
0 hands; 


this prayer, for 
bim, bis, be, 
bath ; lay, them, 
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they, their, foe, hands; remember him concerning this ; wipe not out this 


se i Lindneſs that be bath ſhewed for the houſe of bis God and 


require.) 


the officers thereof; and grant that all, who ſhall enjoy 
the benefit of this pious work, may ſhew forth their thank. 
fulneſs by making a right uſe of it, to the glory of thy 
bleſſed name, through Jeſus Chriſt our Lord, Amen. 

[If the church that is 10 be conſecrated, be one of the 50 new 
churches, which are ordered to be built by the late acts of par. 
liament, the biſhop ſays ; - | 

Bleſſed be thy name, O Lord God, that it bath pleaſed 
thee by thy good Spirit to diſpoſe our gracious ſovereign 
and the eſtates of this realm, to ſupply the ſpiritual wants 
of thy people, by appointing this and many other churches 
to be etected and endowed for thy . worſhip and ſervice; 
multiply thy bleflings upon them, for their pious regard 
to thy honour, and to the good of fouls ; remember them 
concerning this, and wipe not out the kindneſs they have 
ſhewed to thy church, and to the offices thereof ; and 
grant that our gracious king may ſee and long enjoy the 
fruits of his godly zeal, in the edification of the members 
of our church, and in the reduction of thoſe, in the ſpirit 
of meekneſs, who diſſent from it; that we may all live to- 
gether in the unity of the Spirit, and in the bond of peace, 
through Jeſus Chriſt our Lord. Amen.] 

"Then the minifler who officiates, is to go en with the 
of St. Chryſoſtom, and the Grace of our Lord Jeſus Chriſt. 
b Then a pſalm is to be ſung, viz. 26. 6, 7, 8. with Gloria 
atti. 


Communion ſervice, 


The biſhop, landing on the north fide of the communion table, 


4 before, reads the communion ſervice, 


ter the collect for the king be ſays the following prayer: 
O moſt glorious Lord God, we acknowledge that we are 


not worthy to offer unto thee any thing belonging to us; 


yet we beſeech thee, in thy great goodneſs graciouſly to 
accept the dedication of this place to thy ſervice, and to 
proſper this our undertaking : receive the prayers and 
interceſſions of us, and all others thy ſervants, who either 
now or hereafter entering into this houſe, ſhall call upon 
thee ; and give both them and us grace to prepare our 
hearts to ſerve thee with reverence and godly fear: Aﬀect 
us with an awful apprebenſion of thy .Divine Majeſty, 


and a deep ſenſe of our own unworthineſs; that ſo, ap- 
proaching thy ſanctuary with lowlineſs and devotion, and 


coming 


Church. 


before thee with clean thoughts and pure hearts, 
2 undefiled, and minds ſanctiſied, we may al- 


ways perform a ſervice acceptable to thee, through eſus. 


Chriſt our Lord. Amen. 
- The twa chaplains are to read, one the au, and the other 
the goſpel. 
ee Epiſtle, 2 Cor. 6, 14 incl. to v. 17. | 
The Goſpel, Jqha 2. v. 13. to v. 18. incl. 
Then the biſhop reads the Nicene creed. * which, a 
p/alm is ſung, VIZ. ain 2003s 6 off | 528 * 


111. mn " 1 . : p 
. ” 4 

| | 
* | Toe Sermon. 


Toe ſermon being ended, — ll who FP wy receive the baly 
communion returned, and the; doors fut; the biſbop proceeds 
in the communion ſervice ; and he and the clergy having made 
their oblations, the churchwardens calle the A, of the 
reftl of the congregation. | 

After the communion, and immediately before the fnal 5 
fing, the biſbop ſays the following prayer : ; 

Bleſſed be thy name, O Lord God, for that it pleaſeth 
thee to have thy habitation among the ſons of men, and to 
dwell in the midſt of the aſſembly of the. ſaints upon 
earth; bleſs, we beſeech thee, the religious performance 
of this day; and grant that in this place, now ſet apart 
to thy ſervice, thy holy name may be worſhipped in truth 
and purity to all generations, through Jeſus Chriſt our 
Lord, Amen. — 

The peace of God, which paſſeth all underſtanding, 

r hearts and minds in the knowledge and love of 
— and of his ſon Jeſus Chriſt our Lord: and the 

of God Almight 7 the Father, the Son, and the 
Holy iy Ghoſt, be amongſt you, and remain with you al- 
ways. Amen. 


| 
=o 


Conſecration of a 8 together with the 
WP church. 


When PEA the church is finiſhed ; the biſhop, 22 
and people proceed to the churchyard. And the biſhop, fanding 
in the place prepared for the PO" of the office there, the 

act 
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'- The 
God, 


ed er ſintexco of conſocration” it read by the chancellgr, axd 


ſigned by the hiſbep, and ordered to be regiftered. 


Aſiur which the biſbp fays the following prayer: 

God, who has — us in thy holy word, that there 
is a difference between the fpirit of a beaſt that goeth 
downwards to the earth, and the ſpirit of a man which 
aſcendeth up to God who gave it;; and likewife by the 
example of thy boly ſervants, in all ages, bas ravghe us 
to aan peculiar places, where the bodies of thy ſaints 
may reft in peace, and be preſerved from all jndignities, 
whilſt their ſouls are ſafely kept in the hands of their 
faithful Redeemer: Accept, we beſeech thee, this chari- 
table work of ours, ia ſeparating this portion of ground 
to that good purpoſe; and give us grace, that by the 
frequent inſtances of mortality which we behold, we may 
learn and ſeriouſly. conſider, bow frail and uncertain our 
condition here on earth is, and fo number our days, as to 
apply our hearts unto wiſdom. That in the midft of life 
thinking upon death, and daily preparing ourſelves for 
the judgment that is to follow, we may have our part in 
the reſurrection to eternal Jife, with Him who died for.qur 
fins, and rofe again for our juſtification, and now liveth 
and reigneth with 'Fhee and the Holy Ghoſt, one God 
world without end. mn. Nen 207 f | 
. of our Lord Feſus Chriſt, and the love of 

the fellowſbip of the Holy Ghoſt; be with us 
all evermore. Amen. JT Ve 7019) 


10 * 
68 . * 


| Conſecration of a churchyard. ſingly. . 


The ordinary fervice for the day is ta be read ab the church, 
except whers it is atherwiſe or ( . 
Pſalms 39. go n 
Firſt leſſon, Gen. 23. | 
Second leſſan, Jahn 5. v. 21. incl. to v. 30. of 
1 Theſſ. 4. 13. to the end. f 
When the ſervice at the church is over ; the biſþep, clergy, 
end pariſhioners repgir to ths ground which ts to be conſecratttl: 
Aud the biſhop, flanding in the lace prepared for the perform- 
ance of the office, ſazs : 
The glorious majeſty of the Lord our God be upon us; 
Nec thou the work of our hands upon us, O proſper 
0 een 


_ handy work. + Tha 


Church. 


Then tha. infirymont dangtion is preſented to the biſhop. | 
Next, the aft or ſentence of conſecration is read by the chan 
cellar, and g by the biſbep, and ordered to be regiſtered. 
This dene, the biſhop. reads the prayer that is before diroctad 
to be uſed in a churchyard which is conſecrated together with 


the church. ; 
Than dre ſung two flaves of the 391th pſalm, viz, v. 5, 6, 


„ 8. | | 
77 iter which the ie lets them depart with the A x... 
I he peace of God which paſſeth all underſtanding, keep 
your bearts and minds in the knowledge and love of God, 
and of his ſan Jefus Chriſt our Lord: and the bleſſing of 
od Almighty, the Father, the Son, and the Holy Ghoſt, 
amongſt you, and remain with you always. Amen, 


| 6, In the onhcratien af a new.church, proviſion ip tg Other churches 


be made, that no damage accrue, in point of rights. or 
xevenues, to any other church, And in the forementianed 
letter of Innocent the third to king John, one expreſs 
condition of building new churches is, that by the new 
building the right of ancient churches be not prejudiced, 


(719): 189, (e) 


not to be preju- 


7. A reaſonable procuration is due, to every biſhop Procuratioa, 


wha conſeerates a church, from the perſon or perſons 
praying ſugh conſecſation; not for the conſecration, but 
far the necellary refreſhment of the biſhop and his ſer- 
vants, For whereas ardinations, inſtitutions, and other 
aQs of the like nature, are performed by the bifbop with - 
in his pwun walls; this draws him ſometimes to a great 
diltangs from his palace, where proper accommodations 
cannot be procured ;. and therefore, as in his viſitations, 
ſo alſo in his canſecrations of churches, the law hath pro- 
yided-3- teaſonable procuration. At firft, the laws of the 
church forbad ihe demanding or taking any thing, but 
what the founder voluntarily offered (and ſome even for- 
had that) ; but afterwards the prohybition was limited, 
ſawing the hengſ and lawful cuſtoms of the eccleftaſtichs,, and 
(a5 it js in the foregging conſtitution of Othobon) except 
the due proguration: the meaſure and proportion of which, 
muſt be determined by the uſage of every dioceſe. In 
uch biſhop Warham's time, the ſee of Bath and Wells be- 


ing vacant, there is returned among the revenues of the 


Fu 


Tr ITT 


* 


(A See the beginning of this Title, and Chapel, 4+. - 
6 | GASES © 


Church, 
vacancy, for the conſecration of three churches, 10 l.; 
that is, 31. 6s. 8 d. each. Gib/. 190. 
Te cburch of Elfefeld in the dioceſe of Lincoln was 
conſecrated in the year 1273; for which was paid a pro- 
euration of two marks. Ken. Par. Ant. 515. * 6 
Re. conſecration, 8. A church once conſecrated, may not be conſecrated 
agaib. To which general rule of the canon law, one 
exception was, unleſs they be polluted by the edding of blud; 
and in that caſe,” the canon ſuppoſes a re- conſecration 
though the common method in England was, a reconcilia- 
tion only, as appeareth by many inſtances in our eccleſi. 
aſtical records (a). But in point of ruins or decay, the 
only exception to the general rule, laid down inthe ca 
is, unleſs they be burnt (that is, ſaith the gloſs, for the 
| greater part thereof, and not otherwiſe). And a deeretal 
» piſtle of Innocent the third, where the roof was con- 
. ſumed, is, that ſince the walls were intire, and the communion 
table not hurt, neither the one nor the other ought to be 
re · conſecrated. Thus, a chapel in the ſuburbs of Here- 
ford, which belonged to the priory of St. John of Jetuſa- 
lem, bad been from the time of the diſſolution of mona(- 
teries, applied to ſecular uſes and profaned, by making the 
ſame a ftall for cattle; and a place for laying up their hay 
and other provender; yet becauſe the walls and roof were 
never demoliſhed, a reconciliation was, judged ſufficient, lu 
like manner, when another chapel had been long diſuſed, 
and was repaired, and made fit for divine ſervice, the 
tenor of the reconciliation was, The ſame chapel from all 
canonical impediment, and from every profanation (if any 
there were) contrafted and incurred, as much as in us lietb, 
and fo for as lawfully we may, by the authority aforeſaid we 
do exempt, relax, and reconcile the ſame. Gibſ. 189. 
But on the contrary, when the church of Southmalling 
had not only been polluted in manner as aforeſaid, but 
was alſo new built, and then uſed for divine offices without 
new confecration ; archbiſhop Abbot interdicted the mi- 
niſter, churchwardens, and pariſhioners, from the entrance 
of the church, until the ſaid church and the churchyard 
thereof ſhould be again conſecrated, Gib. 190. 
When a churchyard hath been inlarged, there hath 
been a new conſecration of the additional part. Gib. 190. 
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9. In a form of conſecrating churches, which we meet Feat of the te- 
with in a canon of the ſynod held at Celchyth under Gication. 


Wulfred archbiſhop of Canter in the year $16, it 
is ordained, that when a church is built, it ſhall be conſe- 
crated by the proper dioceſan, who ſhall take care that 
the faint, to whom it is dedicated, be pictured on the 
wall, or on a tablet, or on the altar. And Sir William 
Dugdale had an old tranſcript of a decree made by Robert 
de Winchelſea archbiſhop of Canterbury, and confirmed 
by Walter Reynolds, his immediate ſucceſſor, whereby the 
pariſhioners through that whole province were command- 
ed to provide, that the image of that ſaint to whoſe me- 
mory the church was · dedicated, ſhould be carefully pre- 
ſerved in the chancel of every pariſh church. And Dr. 
Kennet ſays, he remembers in the chancel of the church 
of Poſtling in Kent, on the fide of the north wall, about 
five foot from the ground, there was a ſmall ſquare tablet 
of braſs, with a Latin inſcription in old characters, telling 
the time when the church was dedicated to the virgin 
Mary. ; 
The wake or cuſtomary feſtival for the dedication of 
churches, doth ſignify the ſame as vigil or ere. The 
reaſon of the name is beſt given from an old manuſcript 
legend of St. John Baptiſt: Ve ſhall underſtand and 
« know how the evens were firſt founded in old times, 
« In the beginning of holy church it was ſo, that the 
people came to the church with candles burning, and 
« would wake and come with lights towards night to 
© the 2 1 in their devotions: and after, they fell to 
« Jechery, ſangs, and dances, harping and piping, 
* and all to gluttony and fin; and fo turned the hole. 
«© neſs to curſedneſs. Wherefore the holy fathers or- 
« dained the people to leave that waking, and to faſt the 
« even, But it is ſtill called vigil, that is waking in 
« Engliſh ; and it is alſo called the even, for at even they 
« were wont to come to church.“ | 

It was in imitation of the primitive ayaTa:i, or love 
feaſts, that ſuch publick aſſemblies, accompanied with 
friendly entertainments, were firft held upon each return 
of the day of conſecration, though not in the body of 
— yet in the churchyards, and moſt nearly ad- 

ining places. 

This practice was eſtabliſed in England by pope Gre- 
gory the great; who in an epiſtle to Melitus the abbot, 
gives injundtions to be delivered to Auſtin the monk, 3 


miſfionary to England : amongſt which, he doth allow 
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Church. 


* the ſo anniverſary of dedication ſhould be cele- 


1205 in thoſe churches, which were made out of h athen 
temples, with religious feaſis kept in ſheds or acbories, 
male up with branches and boughs of trees round the (aig 
C urch. | 


But as the love feaſts held in the place of worſhip were 


ſoon liable to ſuch great diſorders that they were not only 
-ondemned at Corinth by St. Paul, but prabibited to be 
Lone in the houle of God by the 20th canon of the council 
of Laodicea, and the zoth of the third council of Car. 
thage; fo from a ſenſe of the ſame inconveniences, this 
cuſtom did not long continue of feaſting in the churches 
or churchyards ; but ſtrangers and inhabitants paid the 
devotion of prayers and offerings. in the church, and then 
adjourned their eating and drinking to the more. proper 
1 of publick and private houſes. 

The inſtitution of theſe church encznia,or wakes, wa 
without queſtion on good and landable defigns : at firſt, 
thankfully to commemorate the bounty and munificence 
ofthoſe who had founded and endowed the church; next, 
40 ineite others to the like generous acts of piety ; and 
cbiefly, to maintain a chtiſtian ſpirit of unity and charity, 
by ſuch ſociable and friendly meetings. And therefole 
care was taken to keep up the laudable cuſtom. The 
laws of Edward the confeſſor give peace and protection in 
all. pariſhes during the ſolemnity of the day of dedication, 
and the ſame privilege to all that were gaing to or return= 
ing from ſuch ſolemnity. In a council held at Oxford in 
the year 1222, it was ordained, that among other feſti- 
vals ſhould be obſerved the day of dedication of every 
church within the proper pariſh, And in a ſynod under 
archbilhap Iſlip (who was promoted to the ſee of, Canter · 
bury in the year 1349) the dedication feaft is mentiouel 
.. 

This ſolemnity was at firſt celebrated on the very day 
of dedication, as it annually returned. (a). But the biſbops 
did ſometimes give authority for tranſpoſing the obſerya- 
tion to ſome other day, and eſpecially to ſunday,, where · 
on the people could beſt attend the devotions and rites 
2 in this 59 Thus the , pariſhigngss n 

ops | , 


Biſhops Wilton in Yorkſhire, , complaining * to | arch 
— _ 42 4. aids! 
(I The Decret diredts.that the ſolemainies of dedicationahe 


lebrated every year, hut does not f them te particular 
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biſhop Kemp, that their wake day on Sep. 45, was. in- 
convenient to be kept on a week day, becauſe it fell in 
the middle of their harveſt; he therefore transferred, it ta 
the ſunday following, by an inſtrument dated at Biſhops 
Thorp, Sep. 22, 1441. So alſo at Tadeaſter in Vork- 
ſhire, tbe, church's feſtival being on the 28th of Auguſt; 
it was in the year 1314, aſſigned to be kept on the ſunday 
next enſuing the feaſt of the decollation of St. John Bap 
tiſt. Nay, at laſt, this convenience of ſunday abgye the 
week days, was the reaſon of attempting an pniverſa 

change. For among the injunctiens of king Hen, 8. 
the year 1836. il was. ordered, , bar the. dedication of 
churches ſhould, in all places he celebrated on the hſt ſun- 
day of the month of October far ever. Let this order 
was not inforced, or not obeyed ; but however '\molt, of 
thoſe jubilees are now celebrated near the time of Michgel- 
mas, when a vacation from the Jabours of harygęſt and 
the plough. doth. afford the, beſt opportunity for viſits and 
This tranſpoſing of the day, bath, left it mote dificult 
to know the ſaint to whole protection the church wag 
committed. There be only theſe grounds of ſafe, con- 
jecture. Such wakes, 28 are obſerved on the kf or 
lecond enden after Michaelmas day, in theſe, we may 
doubt a tranſlation of time by virtue of the ſaid injunRipg 
of king Hen. 8.“ or by a prevailing cuſtora of poſtponing 
ſuch ſolempity to the end of harveſt: and in ſuch; caſes 
the faint may be loſt, unleſs ſome other way preſerxed, 
But as to thoſe wakes which are precedent to Michaels 
mas, or diſtant from that time; theſe we may believe 
have continued in their primitive relation to their proper 
faint, and no farther removed than to the immediate ſun- 
day following. For wherever theſe ſunday wakes are 
guided by a foregoing feſtival, we may be juſtly ſatisfied, 
the church was dedicated to the ſaint of that day. | 
It is a rational and juſt opinion of Sir Henry Spelman, 
that fairs were ficſt occaſioned by the reſort of people to 
that place, for ſolemnizing ſome feſtival, and eſpecially 
the fealt of the church's dedication. And hence be thinks 
it eaſy to conjeRure, to hat ſaint the church had, .heen 
cammended, by the fair day. Iodeed pope Gregamy the 
great, in one of his homilies, alluges to this as a popular 
and familiar cuſtom ; and thereio plaiply intimates,” that 
A fair ariſes from a conflux of people on the wake, or de- 
dication day. In moſt of the tons, and patiſnes in Fng- 
und (except v hete the prigilegss-of new fairs hath been 
+ 5 2 in 
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Church, 
in later times obtained) the old ſtationary fairs, whether 
by cuſtom or by ancient charter, depend upon the faint 
of the church. Thus the primitive fair in Oxford was 
on the day of St. Frideſwide, becauſe it was the dedication 
day of the chief conventual church. Thus the tranſlation 
of Becket's body was on the 7th of July, and his paffion 
on the 29th of September; which days being ſoon cele- 
brated at Canterbury for feſtivals and days of dedication 
of altars and chapels to that martyr, it occaſioned two fairs 
in that city annually on thoſe days. On the ſaid yth of 
July, there is a fair at Bromhill near Brandon · ferry in 
orfolk, and another at Weſt- acre about four miles diſ. 
tant from Swafham, both called Becket's fair ; and in both 
places there are old ruinous chapels, which were dedicated 
to that ſuppoſed ſaint. 
- The charters for fairs, granted by the kings of Eng- 
land, were often a confirmation rather than a new grant; 
and were chiefly obtained to confer a property, on ſome 
articular perſon, of the profits of the fair; which were 
ore in common, and therefore ſubje& to great diſputes, 
80 king Richard gave a charter for a fair to be holden 
eight days in Peterborough, beginning on the feaſt of St. 
Peter;; on which day 2 ſair had been kept by immemorial 
cuſtom, becauſe the church had + been dedicated to that 
ſaint, | | 
To confirm the Griginal of fairs from the dedication of 
churches, it is obſervable, that on this account fairs 
were generally kept in churchyards, and even in the 
churches; till the indecency and ſcandal were fo great, 
as to want a reformation. In the year 1230, in the 14th 
of Hen. 3. among the inquiries to be made at a viſitation 
by all ar&hdeacons within the dioceſe of Lincoln, the 
25th and 26th were to diſcover and regulate this abuſe. , 
Soon after this, king Hen. 3. by expreſs mandate forbad 
the keeping of Northampton fair in the church or church- 
yard of All-ſaints in that town. Whereupon Robert 
Groſthead, the good: biſhop of Lincoln, ſent poſitive 
inſtructions through his whole dioceſe, prohibiting all fairs 
to be kept in ſuch ſacred places, purſuant to the king's 
example, who had made the like reformation at North- 
ampton. This duty be recommended in letters to his 
ſeveral archdeacons, and then ſent a copy of the in- 
ructions to all trectors and Vicars of churches within his 
dioceſe.” It was likewiſe to this relation of fairs to the wakes 
or days of dedication, that cuſtom of old time crept in, 
of keeping ſome fairs upon the very ſundays, —_— the 
* 3. dication 
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Church, 
dedication feaſts fell on thoſe days; till this abuſe, like 
the other, was thought fit to be reſtrained : as for inſtance, 
the fairs and markets kept on ſundays at Walingford, 
Bercamſtead, and Brackley were altered to week days, by 
ſpecial writs from the king, in the 2d year of king Henry 
the third, Thus were the anniverſaries of a church's 
dedication celebrated in populous towns: with an accuſe 
tomed fair; and in the moſt private pariſhes, with feaſting 
and a great concourſe of people. And as there have been 
many gifts and legacies to univerſities and colleges, for 
the commemorating of founders and benefactors days; fo 
were ſome donations made to churches purely for this 
pious uſe, of more ſolemnly celebrating the wake or dedi- 
cation feat, Thus Walter de St. Edmund, abbot of 
Burg, did about the year 1240 give the ſum of 40ſh a 
year, for making more plentiful proviſion in that convent, 
on the day of the church's conſecration. 

This laudable cuſtom of wakes prevailed for many ages, 
till the puritans began to exclaim againſt it as a remnant 
of popery. And by degrees the humour grew fo popular, 
that at the ſummer affizes held at Exeter in the year 
1627, the lord chief baron Walter and baron Denham 
made an order for ſuppreſſion of all wakes, And a like 
order was made by judge Richardſon for the county of 
Somerſet, in the year 1631. But on biſhop Laud's com- 
plaint of this innovating humour, the king commanded 
the laſt. order to be reverſed; which judge Richardſon 
refuſing to do, an account was required from the biſhop 
of Bath and Wells, how the ſaid feaſt days, church ales, 
wakes, and revels were for the moſt part celebrated and 
obſerved in his dioceſe, On the receipt of theſe inftruc- 
tions, the biſhop ſent for and adviſed with ſeventy-two 
of the moſt orthodox and able of his clergy ; who certified 
under their hands, that on theſe feaſt days (which gene- 
rally fell on ſundays) the ſervice of God was more ſo- 
lemnly performed, and the church much better frequented 
both in the forenoon and afternoon, than on any other 
ſunday in the year; that the people _ much defired 
the continuance of them ; that the miniſters did in moſt 
places do the like, for theſe reaſons, viz. for preſerving 
the memorial of the dedication of their ſeveral churches, 
for civilizing the people, for compoſing differences by the 
mediation and meeting of friends, for increaſe of. | 
and unity by theſe feaſts of ' charity, and for relief 
comfort of the poor. On tbe return of. this certificate, 


Judge Richardſon was again cited to the council table, 
2 3 and 


Church. 
undi pereinptorily commanded to reverſe' hi former order. 
After which it was thought fit to reinforce the declaration 
A king James, when perhaps this was the only good 
reaſon aſfigned for that unneceſſary and vhbappy licence 
vi ſports. * We do ratify and publiſh this our bleſſed 
«wfavtier's decree; the rather becauſe of late in ſome 
«*/eourties of our kingdom we find, that undef ptetence 
„ of: taking away abuſte, there hath been a general for- 
4 bidding not only of ordinary meetings, but of the 
„ feaſts of the dedication of churches, commonly called 
% wakes,” However, by ſuch a popular prejedice againſt 
wakes, ad by the intermiſſion of them in the copfuſions 
that followed, they are now diſcontinued in many counties, 
eſpecially in the eaſt and ſome weſtern parts of England, 
dut are commonly obſerved in the north, and in the mid- 
lane counties.” Nen. Par. Ant! G . 64. 
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daingd, that he chancels ſhall fend 
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e to. ſay, diflinguilbed hom the” body. ofthe 
church, in, manner , aforeſaid z, againſt, which, diſtiofion 
Bucer (at the time of the reformation); jnyeighed vebe- 

ently, as tending only to magniſy the prieſthood : but 
Dl e king and parliament yielded ſo far, as to allow 
& daily ſervice to be read in the body of the church, if 
e ordinary thought fit; yet they would, not ſuffer the 
chancel. iiſelt io be taken away or. altered. Gi. 199. 
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1. Ile is ſaid to proceed from the French word ail: Cali). 
2 wing; ſor that the Norman churches were built in the 
form of a croſs,” with a nove and two ggg. 
The word avez or , ig a Saxon word, and ſignifieth 
property the middle of a whee), being that part in which 

ſpokes nre fnxed.z” and id from - thence transferred to 
ſignify the body or miudle part of the church: In like 
manner, the Getman é, 65 an eaſy tranſmutation of the 
Ds | letters 
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letters 5, ** and v, frequent in all kindred 828 
ſig nifieth the vertical part of a hill. With which, the 
920 navel ſeemeth alſo to have ſome cognation, | 


2. An ile in a church, which hath. time out of mind ne a private 
belonged tO A particular N and been maintained and Property. 


repaired by the owner of that houſe, is part of his frank 
tenement: and the ordinary cannot diſpoſe of it, or in- 
termeddle in it. And the reaſon is, becauſe the law in 
that caſe preſumes, that the ile waz etected by his ahceſs 
tors, or thoſe whoſe eſtate be hath, and is thereupon par- 
ticularly appropriated to theic houſe. But otherwiſe- it is 
if be hath only uſed to fit and bury in the ile, and not 
repaired. it ; 5 for the coaſtant ſitting and butying, without 
reparation, d och not gain any peculiar property therein 
but the ile — Fepaired, at the common charge of the 
dal, the common right of the ordinary takes place, and 
be may from time to time appoiat whom he Fe to ſit 
there. G1b/. 197. © 004 
And in the caſe of Corven — P;m, 5 * 10 7. it was 
reſolved, that albeit the freehold of. the church be in the 
parſon, yet if a lord bf the ma nor, or any other hath 
an bouſe within the towa or, pariſh, and he and, all thoſe 
aloe ary Me ath in the manſion hobſe of the magor or 
other houle, had a. (eat im ans Ye of the chutck fot 
him and his famil _ and /have,repalied it at / his pro- 
per charges ; it Qhal be „ ſome of his angeſ- 
tors, or of the paftties whoſe eſtate he hath, did-lvild-and 
ere& that ile for him aud his family only; and-thegeſoce 
if the ordinary endeavour to.remove him, ot place any 
other there, he may have a prohibition, inf. 202. 
And in the cale of Hautes and Leys: H. 12 J. In cho 
ſtar chamber: It was reſolved by the court, that if an in- 
habitant and his anceſtors only, have uſed time aut af 
mind to repair an ile in a church, and to fit there with 
his family to hear divine ſervice, and to bury there; this 
makes the ile proper and peculiar 4p his houſe, and he 
cannot be diſplaced or interrupted by the patſon, church 
warden, or ordinary himſelf: but the conſtant ſitting and 
bary ing there, without uſug to repair it, doth not gain 
J eculiar property, or pteeminenoe therein, And if 


the ile * been uſed to be repaired; at the charge of. a 


th he pariſh in common, the ordinary may then from time. 
to time appbint whom he pleaſeth to fit there, not with- 


any uſage to the contrary. C72. Ja. 366. 


3. And the reaſon of any pecion's, property in an ile, By preſcription, 


is from the preſcription to repair and ule it alone; becauſe 
24 it 
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Church. | 


it is from theoce preſumed, that the ile was erected by 


him whoſe eftate he hath,” with the aſſent of the parſon 
patron and ordinary, to the intent to have it only to him- 
ſelf. 12 Co. 105. 

And therefore where any perſon hath good title to ſuch 
ile; if the ordinary doth place another perſon therein 
with the proprietor, the proprietor may have his action 
upon the caſe againſt the ordinary ; and if he be impleaded 
in the ſpiritual court for the ſame, a prohibition will lie: 
or if any private perſon doth fit therein, or keep out him 
that hath the right, or doth bury his dead there without 
his conſent ; an action upon the caſe doth well lie for the 
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tion, or upon any new grant by a faculty from the ordi- 
nary, to a man and his heirs; but the ile muſt always be 
ſuppoſed to be held in reſpect of the houſe, and will al- 
ways go with the houſe, to him that inhabits it. 12 Cs, 
106. 2 Kib. 92, 2 BH. 150. 1 Sid. 88. 


* 
f V. Churchyard. 

1. Carnicterium is derived from 'xojuau, dermis; and 
therefore the churchyard is as it were a dormitory, be- 
cauſe the dead bodies are ſaid there to ſleep until the re- 
ſurrection. 2 f. 489. () | 

As to the original of burying places, many writers 
have obſerved, that at the firſt erection of churches, no 
part of the adjacent ground was allotted for interment of 
the dead ; but ſome place for this purpoſe was appointed 
at a farther diſtance, Eſpecially in cities and populous 
towns; where agreeably to the old Roman law of the 
twelve tables, the place of inhumation was without the 
walls, firſt indefinitely by the way ſide, then in ſome pe- 
culiar incloſure aſſigned to that uſe, Therefore the Ro- 
man pontifical, amongſt other inventions, is in this reſpect 
convicted of error, that it makes pope Marcellus under 
the tyrant Maxentius appoint twenty-five churches in 
Rome to bury martyrs in, when at that time laws and 
cuſtoms did forbid all burial within the city. Hence the 
Auguſtine monaſtery was built without the walls of Can- 
terbury (as Ethelbert' and Auguſtine in both their char- 
ters intimate} that it might be a dormitory to them 
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and their ſucceſſors the kings and archbiſhops for ever, 
This practice of remoter burials continued to the age of 
Gregory the great, when the monks and prieſts begin- 
ning to offer for ſouls departed, procured leave for their 
greater eaſe and profit, that a liberty of ſepulture might 
de in churches or in places adjoining to them. This mer- 
cenary reaſon ſeems to be acknowledged by pope Gregory 
bimſelf, whilſt he allows that when the parties deceaſing 
are not burthened with heavy fins, it may then be a bene- 
fit to them to be buried in churches ; becauſe their friends 
and relations, as often as they come to theſe ſacred places, 
ſecing their graves, may remember them and pray to God 
for them. After this, Cuthbert archbiſhop of Canter- 
bury brought over from Rome this practice into England, 
about the year 75a; from which time they date the ori- 
ginal of churchyards in this iſland, This was a ſufficient 
argument of the learned Sir Henry Spelman to prove an 
inſcription at Glaſtenbury to be a later fargery ; becauſe it 
pretends, dominus 4cclefiam ipſam cum caemiterio dedicarat, 
whereas there was no ccemitery in England till above 700 
years after the date of that fiction. The practice of bu- 

ing within the churches, did indeed (though more rarely) 
obtain before the uſe of churchyards ; but was by autho- 
rity reſtrained, when churchyards were frequent, and 
appropriated to that uſe, For among thoſe canons which 
ſeem to have been made before Edward the confeflor, the 
ninth bears this title Denon ſepeliends in eccleftis, and be- 
gins with a conſeſſion that ſuch a cuſtom had prevailed, 
but muſt be now reformed, and no ſuch liberty allowed 
for the future, unleſs the perſon be a prieſt or ſome holy 
man, who by the merits of his paſt life might deſerve ſuch 
a peculiar favour. However, at firſt it was the nave or 
dody of the church, that was permitted to be a repoſitory 
of the dead, and chiefly under arches by the fide of the 
walls, Lanfrank archbiſhop of Canterbury ſeems to have 
been the firſt, who brought up the practice of vaults in 
chancels, and under the very altars, when he had rebuile 
the church of Canterbury, about the year 1075, Kent, 
Par. Ant. 592, 593- ; 

By the 15 R. 2. c. 5. Whereas it is contained in the fla 
tate de religiofis (7 Ed. 1. ft. 2.) that no religious, nor 
other whatſoever be be, do buy or ſell, or under colour of gift 
or term, or any other manner of title whatſoever, receive 
any in, or in any manner by gift or engine cauſe to be appro- 
priatad unto him any lands or tenements, upon pain of forfeiture 
of the ſame, whereby the ſaid lands and tenemenis in any 

manner 
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ner that it be lawful to the king and ta other lords, an ih, 
Jed lands ant teremints to, ent, as in the ſeid fatale tot, 
more fully appear : and now of late by ſubtil imagination, and 
by art and engine, Pn religious perjons, parſons, vicars, and 
other ſpirittal perſins have entred in divers lands and jene. 
ment tobich be adjoining to their churches, and of the Jane, 
bt fuffetarite and afſent of the tenants, have made churc lh jardi, 
and by bulls of the biſbp if Rome have dedicated and hallow,d 
the. ſame, and in them do make continually pafachial burying 
Without {tence of the king and 4 the chief bras ; therefore it i 
detlared in this parliament, that it is manifeſtly within the 
compaſs of the ſaid ature, e n ee 
2. By a conſtitution of archbiſhop! Vinchelſea: the pa- 
riſhioners ſhall repair the fence of the churchyard at theit 
own charge. Lind, 253. 1 | * 
And lord Cate ſays, that the pariſhioners ought, to, re. 
pair the incloſure of the churchyard, becauſe the bodies 
of the more common fort are buried there, and for the 
preſervation of the burials of thoſe that were or ſhould have 
been, white they lived, the temples of the Holy Ghok, 
+ © " Re Aw repay who of 3 

And if the churchyard be not decently incloſed, the 
church, (which is God's houſe) cannot decently be kept; 
and therefore this the pariſhioners ought £6 do, by cullom 
known and approved: and the conuſan 


CS 44 +. 


ice. thereof, belong- 
eth to the eccleſiaſtical court, 2 Int, 489, 
But nevertheleſs, if the chers of lad. adjoining to 
the churchyard, have uſed time out of mind to repair ſo 
much of the fence thereof, as ad join th to their ground; 
ſuch cuſtom is à good cuſtom ; and the churchwardens 
have an action againſt them at the common law for the 
fame. 2 Roll“ Abr. 287. Gib, 194 ., 
By Can. 85. The churchwardens or queſtmen ſhall take 
Eire, that the churchyards be well and ſufficiently repaired, 
fericed, and maintained with walls, rails, or pales, as 
have been in each place accuſtomed, at their charges 
unto whom by law the ſame appertaineth. Farr 
By che ſtatute of circumſpecte agatis, 13 Ed, 1. ft. 4. 
untitled, certain caſes wherein the king's probibition doth 
not lie: I/ prelates do puniſh for leaving the churchyard un- 
ſed, - the ſpiritual judge ſhall have power to take Fnowlgage, 
notwithNanding the king's probibitim, == oy 
© Nevertheleſs, if the churchwardens ſue a perſon in the 
eourt chriſtian, ſuppoſing by thei? libel, that be and all 
at they 
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ö they whoſe eſtate he bath im certain land next adjolaing 
; to the churchyard, have ufed time out of mind to rep 

a 
| 


all the fences of the thi/ichyard' whith are next adjoihin 
to'the' ſaid land: 4 prohibition will tie: for this ought 
be tried at the common law; inaſmuch as this is to 
charge a temporal inheritanee. 2 RolPs Abr. 287. 

3. Stratford. Seeing it is probibited iy the laws bath er- Tree. 
clefiaftical and ſecular; for laymen to huvr power to diſpoſe of 
things ecliſiaſtica ; in order therefore that the ſcandal of ſuch 
wſur pation may be utterly abel Hh, whereby certain 3 
of thi pariſhes within eu#' pro inte, nit bowing the limit of 
ibeir own power, or rather nit regarding the” ſume, bube cub 
aan, er roitell up the trees,” er mow!d the groſs grotving in 
the churchyardi of the churches or thaprli of our ſaid province, 
gam the will of the rectors or ' vicars of ſuch churches of 

pelr, or otbhert deftited by them for the ci lady and cure 
thereof, and. have ſucriligiomſiy applied the Jane to their own 
uſe; or to the uſe of tbr thitrches, or of other perſins, at their 
will and pleaſure ; from whence peril of fouls, contentions, ana 
grirvaus ſcandals do ariſe betivixt the miniſter of fach churches 
and their pariſhioners we di dectire by the authority of the 
prefent council, that perſons guilty of ſuch contempt ſhall incur 
the ſentener of the greater excommunication, until they ſball mate 
Saffiarnt amends and ſatisfaim. ' Lind. 267. 
Aale the will of the reffors or vicars) This is, id 
churches 'where there is à rector only, or 2 vicar only. 
But if in the fame church there be both rector and vicar, 
it may be doubted (ſays *Lindwood) to whether of them 
the trees or graſs ſhall belong. But I fuppoſe ffays he) 
they "hill" belong to the fector; unleſs in the etidow- 
ment of the vicarage they ſhall be otherwiſe aſſigned. 

Li ö 1 7 a 8980 . & 

in Bas csg, M. 13 J. This point, unto which 
of the two the trees do belong, was confidered, but not 
determined; where the vicar ſued the parſon impropriate 
in" the ſpiritual court, for emting them down; and the 
ſuit" being for damages, and an action of treſpaſs lying 
at color! law, a prohibition was gramed, and aftet- 
wards upon the ſame grounds a+ conſultation denied: 
but what became of the main point, that is, to whom 
the trees of right belonged, appears not: only Rolle veems 
to make the right torn upon this, that they did belong 
to him who is bound to repair; which determinatio 
agrees well with what is ſaid in the ſtatute here follow- 
ing, namely, that the parfon ſhall not cut them _ 
ut 


| 
| 
| Y 
is 
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Church. 


but when the chancel wants reparation. 2 Rall, Abr. 
332. Gib. 207, 208. n 

Or to the uſe of the churches) That is, to the uſe of the 
fabrick of the church; which it is not lawful to do, 
without the conſent of the rector or vicar to whom 
they belong. And it is very reaſonable, that. neither 


rector nor vicar do fell ſuch trees but for evident neceſ- 


fity of the reparation of the manſe of the reQtory, or of 
the chancel. But if the nave of the church want re- 
pairing, the rector or vicar will do well (ſays Lindwood) 
not to be difficult in granting leave to cut down one or 
two for that uſe, Lindt. 267. i | 
By the 35 Ed. 1. ſt. 2. intitled, Statutum ne rector 

roſternat arbores in cœmiterio: Becauſe we do underſtand, 
that controverſies do ofitimes grow between parſons of | churches 
and their pariſhimmers, touching trees growing. in the church. 
yard, both of them pretending that they do belong unio ibem · 
ſelves; we have thought it good, rather to decide this contro» 
verſy by writing than by flatute. Foraſmuch as a churchyard 
that is dedicated is the foil of a church, and whatſcever is planted 
belongeth to the foil; it muſi needs follow, that thoſe trees 
which be growing in the churchyard are to be reckoned among t 
the goods of the church, the which layman have no authority to 
diſpoſe ; but as the holy ſcripture dath teflify, the charge of 
them is committed only to prie/ts to be diſpoſed of : And yet ſee- 
ing thoſe trees be often planted to defend the force of ihe 
wind from hurting the church; we do probibit the par ans of 
the church, that they do not preſume 10 fell them down unad- 
viſedly, but when the chancel of the church doth want neceſſary 
reparations : neither Pall they be converted to any other uſe, 
except the body of the church doth need like repair; in 
which the parſens of their charity ſhall de well to relieve 
the pariſhioners, with beflowing upon them the ſame trees; 
which we will nat command to be done, but we will commend 
it when it is done, 

Rather to decide this controverſy by writing than by Hatute] 
And therefore lord Coke calls this law a treatiſe only; 
and adds, that it is but a declaration of the common law. 
Gib/. 208. N 

But when the chancel of the church doth want neceſſary 
reparations] If it appear that the perſon whoſe right they 
are, intends to cut them down for other purpoſes; a 
prohibition will be granted, to hinder waſte: and fo 
likewiſe to hinder the cutting down of ſuch trees in the 
churchyard, as are for the defence of the church. _ 

i 


* 


Church, 


if the trees be actually cut down by any perſon, for other 
uſe than is here ſpecified ; it is thought that he may be 
indicted and fined upon this flatute. 11 Co. 49. Git. 


208. - 

Ia the caſe of Strachy and Francis, Nov. 12, 1741, 2 
motion was made on behalf of the plaintiff, who was pa- 
tron of the living, againſt the tector, for an injunction 
to ſtay waſte, in cutting down timber in the churchyard, 
By the lord chancellor Hardwicke: a tector may cut 
down timber for the repairs of the parſonage houſe or the 
chancel, but not for any. common purpoſe ; and this he 
may be juſtified in doing under the ſtatute of 35 Ed. 1. If 
it is the cuſtom of the country, he may cut down under- 
wood for any purpoſe ; but if he grubs it up it is waſte. 
He may cut down timber likewiſe for repairing any 
old pews that belong to the rectory; and he is alſo entitled 
to botes for repairing barns and outhouſes belonging to 
the parſonage.— An injunction was granted till the hear- 
ing of the cauſe, to ſtay the rector from cutting down 
timber, except in the particular inſtances before men- 
tioned. 2 Athmns, 217. ( 


4. Akhough the church and churchyard be the parſon's, Way. 


and be conſecrated ; yet a man may preſcribe to have a 
way through the church or churchyard, 2 Rell's Abr. 265. 


5. No one can make a private door into the church- Door 


yard, without the conſent of the miniſter whoſe freehold 
the churchyard is, and a faculty alſo from the biſhop for 
the ſame. Par, L. 88, 89. | 


6. H. 13 Ger. 2. The redor and pariſhioners of St. Building upon 
George's Hanover-ſquare againſt Steuart. The pariſh was it · 


cited to appear in the biſhop of London's court, ra ſhew 
cauſe why a licence ſhould not be granted to Mr, Steuart, 
to erect a charity ſchool on part of the churchyard. And 
upon motion of the rector and pariſhioners, a prohibition 
was granted; for the eccleſiaſtical court hath nothing 
to do with this, and cannot compel them without their 
conſent, Str. 1126. | 


ä Cn —— 
— 


(a) So an injunction was granted to ſtay waſte, againſt the 
widow of a rector, at the ſuit of the patroneſs, during vacancy. 
2 Br. 552. Hoſtins v. Featherſtone. And may be had by the 
attorney-general againſt a biſhop, foropening mines, or felling 
large quantities of timber; but the patron cannot pray an 
1 s the profits for bis own benefit. Anight v. Mey, 

176, 1 
N | 7. . 
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nee E. 8 G. 2. Pew againſt the churchwardens of 5, 

15 Rotherhithe, Pew 2 libelled againſt in the ſpici. 
tual court, for nuſance and encroachment on the church. 
yard; to which he pleaded that he was the owner of 
four tenements, which formerly ſtood on the ground in 
eee and that his preſent building was upon the old 
oundation, and did not project further. And this not 
being a matter properly triable there, a prohibition was 
granted. For though interrupting the uſe of a churchyard, 
as a churchyard, is properly cognizable in the eccleſiaſtical 
court; yet the bounds of it, which is matter of frechold, 
ought not to be determined there. Str. 1013. 

E. 9 V. Hilliard and Jeffreſom. A parſon libelled 
againſt che defendant in the ſpiritual court of York, for 
having cut elms in the churchyard ; and a prohibition was 
5 * upon ſuggeſtion, that they grew on his freehold, 
. Raym. 212, 2 * | ; f 


- - 


VI. Repairs. 

Anciently by I. Anciently, the biſhops had the .whole tithes of the 
the biſkopz. dioceſe; a fourth part of which, in every pariſb, was to 
de applied to the repairs, of the church: but upon a re- 
leaſe of this intereſt to the reQtors, they were conſe- 
ne churches. Date, 

Part l. c. 12. | er | 

Next by the ree- 2+ And by the canon law, the repair of the church be- 
tors. longeth to him who receiveth this fourth part; that is, to 

© ++; the tector, and not to the pariſhioners (). 
Finally by the 3. But cuſtom (that is, the common law) transferreth 
inhabitants. the burden of reparation, at leaſt of the nave of the church, 
upon the pariſhioners; and likewiſe. ſometimes of the 
chancel, as particularly in the city of London in many 
churches. there, and this cuſtom the pariſhioners may 
be compelled to obſerve, where ſuch cuſtom is. Lindw. 
| . (5) 

Repair of the re} generally, the parſon is bound to 94 the 
chancel in par- chancel, Not becauſe the freehold is in him, for fo is 
ticulars by ® the freehold of the church? but by the cuſtom of Eng- 
Mn land, which hath allotted the repairs' of the chancel to 

the parſon, and the repairs of the church to the pa- 


al EC 
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(4) 1 Salk. 164. 000 © Ha E 
Where there is no {ach cuſtom, per Holt, C. J. the par- 
a e chancel, 1 Nahm. 9. 
> © riſhioners: 


Church, 


riſhiagers :, yet ſo, that if the cuſtom bath been for the pa- 
ziſh, .or..the eſtate of à particular perſon to repair the 
chancel, that cuſtom ſhall be good; which is plainly in- 


timated by Lindwood as the law of the church, and is 


alſo confirmed by the common law, in the books of re- 
ports. But as to the obligation reſting upon the parſon, 
or upon the vicar; concerning that, the books of com- 
mon law ſay nothing; and ſo it is wholly left upon that 
85 on which the law of the church hath placed it. 
Gf E * 
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Nen eee 2 * 2 ; 
| 3 to the vicars, it is ordained, by a conſtitution sometimes by 


of archbiſhop Winchelſea, that the chancel ſhall be res the vicar- 


paited by the rectors and vicars, or others to whom ſuch 
repair belongeth. Lind. 253. | 

Whereupon Liadwood obſerveth, that where there is 
both rector and vicar in the ſame church, they ſhall con- 
 trihute in proportiqn to their benefice. Lindi. 253. 

Which is to be underſtood, where there is not a certain 
direction, order, or cuſtom, unto which of them ſuch 
repacation-ſball appertain. LZindw. 25 3. 


6. And as rectors or ſpiritual perſons, ſo alſo impro- By ley impro- 
priators, are bound of common right to repair the chans Priators. 


cels. . This doctrine (under the limitations (expreſſed in 
the foregoing article) is clear and unconteſted : the only 
dificulty bath been, in, what manner they ſhall be com- 
pelled to do it; whether by ſpiritual cenſures only, in 
like manner as the pariſhioners are compelled to contri- 


bute to the repairs of the chutch, ſince impropriations are 


nom become lay fees; or whether by ſequeſtrations (as 
incumbents, and, as it. ſhould ſeem, ſpiritual impropria- 
tors of all kinds, may be compelled ). Gi. 199. 

As to this, it is ſaid to have been the opinion of the 
court of common pleas, tbat the ſpiritual court may grant 
ſequeſtration, upon an impropriate parſonage for not re- 
pairigg, the chancel, AH. 29 C. 2. 3 Keb. 1829. - Yet by 
another book, it is ſaid, that the court of common pleas 
did incline that there could be no ſequeſtration ;- for be- 
ing made lay fee, the impropriation was out of the ju- 
riſdiction of the court chriſtian, and they were only to 


proceed, againſt, che perſon as againſt another layman for 


not; tepairing the church, T. 22 C. 2. 2 entr. 35. And 
by che ſame caſe as reported 2 Mad. 257. it is ſaid that 

e whole. cqurt except Atkins were of that opinion. 
all, 0. 39. ( 09 955] 0 928 1 wv 1G nem = 
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one argument againſt the allowing the ordinary 


| Church. 

On the eontrary Dr. Gibſon obſervetb, that impropri. 
ations, before they became Jay fees, were undoubtedly 
hable to ſequeſtration ; that the king was to enjoy them 
in the ſame manner as the religious had done, f nothing 
was conveyed to the king at the difſulution of monaſteries 
but what the religious had enjoyed, that is, the profit 
over and above the finding of divine ſervice, and the re. 
pairing of the chancel, and other eccleſiaſtical burthens: 
and the general ſaving (he ſays) in the 31 H. 8. c. 13. 


may be well extended to a ſaving of the right of the or. 


dinary in this particular, which right he undoubtedly 

had by the law and practice of the church, which (aid 

855 is not abrogated by any ſtatute whatſoever, 
tb. 199. 6 | : 

And 92 obſerveth further theſe things: 1. That although 
(as was expreſsly alleged in the two caſes above referred 
to) this power bath been frequently exerciſed by the ſpi - 
ritual courts ;- yet no inftances do appear, before theſe, of 
any oppoſition made. 2, That in both the faid inftances, 
judgment was given, not upon the matter or point in 
— but upon errors found in the pleadings. 3: That 

uch ju. 
riſdition, was ab inconvenienti, that ſuch "ON 
would be a ſtep towards giving ordinaries a power to aug- 
ment vicarages; 2s they might have done, and frequently 
did, before the diſſolution. Gib/. 199. 4s, 
- Where there are more impropriators than one (as is 


very frequently the caſe) and the proſecution is to be 


carried on by the churchwardens to compel them to re- 
pair, it ſeemeth adviſable for the churchwardens firſt to 
call a veſtry, and there (after having made a rate for the 
repair of the church and other expences neceſſary in the 


execution of their office) that the veſtry do make an or- 


der for the churchwardens to proſecute the impropriators 


dt the pariſh expence. In which proſecution, the court 


will not ſettle the proportion amongſt the impropriators, 
but admonith all who are made parties to the ſuit, to re- 
pair the chance), under pain of excommunication, Not 
will it be neceſſary to make every impropriator à party, 
but only to prove that the parties proſecuted bave received 
tithes or other profits belonging to the rectory ſufficient 
to repair it; and they muſt ſettle the proportion 


| themſelves. ' For it is not a ſuit againſt them for a ſum 


of money, but for a negle& of the duty which is incum- 


bent on all of them. Though it may be adviſable, to make 
as many of them parties as can be come at with certainty. 


. 10 7. Re- 


Church. 


7. Repairing of the chancel, is a diſcharge from con- Repairing the 


tributing to the repairs of the church. This is ſuppoſed chancel, « 4:(- 
charge ſrom the 


to be the known law of the church, in the gloſs of ſohn 


de Athon upon a conſtitution of Oibaben (hereafter men- church, 


tioned) for the reparation of chancels; and is alſo evident 
from the ground of the reſpective obligations upon parſon 
and pariſhioners to repair, the firſt the chancel, the ſe- 
cond the church; which was evidently a diviſioa of the 
burden, and by conſequence a mutual diſengaging of 
each, from that part which the other took. And there- 
fore as it was declared in ſerjeant Davie's caſe (2 Roll's 
Rep. 211.) that there could be no doubt but the impro- 
priator was rateable to the church, for lands which were 
not parcel of the parſonage, notwithſtanding his obliga- 
tion, as parſon, to repair the chancel; fo, when this 
plea of the farmer of an impropriation (2 Keb. 7 30. 742.) 
to be exempt from the pariſh rate becauſe he repaired the 
chancel, was refuſed in the ſpiritual court, it muſt pro- 
bably have been a plea offered to exempt other poſſeſſions 
alſo from church rates. G1 199, 200, 


8. If there be a chapel of caſe within a pariſh, and Repiiringacha- 


pel of eaſe, no 


ſome part of the pariſh have uſed time out of mind, alone, 


without others of the pariſhioners, to repair the chapel of the repair of the 
eaſe, and there to hear ſervice, and to marry, and all church, 


other things, but only they bury at the mother church; 
yet they ſhall not be diſcharged of the reparation of the 
mother church, but ought to contribute thereto: for the 
chapel was ordained only for their eaſe, 2 Rell's Ar. 


9. in the ſaid caſe, if the inhabitants who have uſed to 
repair the chapel, preſcribe that they have time out of 
mind uſed to repair the chapel, and by reaſon thereof 
have been diſcharged of the reparation of the mother 
church: yet this ſhall not diſcharge them of the repara- 
tion of the mother church, for that is not any direct pre- 
ſcription to be diſcharged thereof : but ic is, by reaſon 
thereof, a preſcription for the reparation of the chapel, 
2 Rall Alr. 290. 

If the chapel te three miles diſtant from the mother 
church, and the inhabitants who have uſed to come to 
the chapel have uſed always to repair the chapel, and 
there marry and bury, and have never within ſixty years 
been charged to the repair of the mother church ; yet this 
is not any cauſe to have a prohibition ; but they ought to 
ſhew in the ſpiritual court their exemption, if they have 
any, upon the endowment, 2 Rolls Abr. 290. 
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Church, 


But if the inhabitants of a chapelry preſcribe to be 
diſcharged time out of mind of the reparation of the mother 
church, and they are ſued for the reparation of the mother 
church; a prohibition lieth upon this ſurmiſe. 2 Roll 
Ar. 290. | 

If tete be a pariſh church and chapel of eaſe within 
the ſame pariſh, and the chapel of cafe hath time out of 
mind had all ſpiritual rights except fepulture, and this 
bath, been uſed to be done at the pariſh church, and there. 
fore they who have uſed to go to the chapel of eaſe have 
uſed time out of mind to repair a part of the wall of the 
churchyard cf the pariſh church, and in conſideration 
thereof, and becauſe that they who are of the chapel of 
eaſe have uſed time out of mind to repair the chapel of eaſe 
at their own coſts, they have been time out of mind dif- 
charged of the reparation of the pariſh church; this is 
a good preſcription: and therefore if they be ſued in the 
ſpiricual court to repair the pariſh church, a prohibition 
lieth, 2 Raell's Ar. 290. 

If the chapel of eaſe hath uſed time out of mind to have 
all divine ſervices except burial, and the inhabitants with- 
in the chapelry have likewiſe always repaired the chape), 
and preſcribe in conſideration of 38. 4d. a year to be paid 
for the reparation of the mother church to be difcharged 

of the reparation of the mother church; if the inhabitants 
of the chapelry are ſued for the reparation of the mother 
church, a prohibition lieth upon this modus. 2 Relfs 
Abr. 290. | \ 

T. 1 V. Ball and Cra. The inhabitants of a cha- 
pelry within a pariſh, were proſecuted in the ecclefiaſtical 
court, for not paying towards the repairs of the pariſh 
church ; and the caſe was, thoſe of the chapelry never 
had contributed, but always buried in the mother church, 
till about Henry the eighth's time the biſhop was pre- 
vailed on to conſecrate them a burial place, in confidera- 
tion of which they agreed to pay towards the repair of 
the mother church. All which appeared upon the libel, 
And it was held by Holt chief juſtice, that thoſe of a 
chapelry may preſcribe to be exempt from repairing the 
mother church, as where it buries and chriſtens within it- 
felf, and hath never contributed to the mother church; 
for in that caſe it ſhall be intended co-eval and not a 
latter erection in eaſe of thoſe of the chapelry; but here 

it appears, that the chapel could be only an erection in 
eaſe and favour of them of the chapelry ; for they of the 


chapelry buried at the mother church till Henry the 
| cighth's 


T 


124 


327 
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Church, 


tighth's time, and then undertook to contribute to the re- 
pairs of the mother church. 1 Salk. 164, 165. | 
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If two churches be united, the repairs of the ſeveral Churches unit- 
ed, how to be 
repaired, 


10. Othobon. The archdeacon hall cauſe chancels to be teclefatticn 


9 
churches ſhall be made as they were before the union. 
Dgge, P. 1. CG I2, 


repaired, by thoſe who are bound thereunto, Ath. 1 12. 

Reynolds. V; injoin the archdeatins and their officials, 
that in the viſitation of churches, they have a diligent regard 10 
the fabrick of the church, and eſpecially of the chancel, to ſee 
if they want repair: and if they find any defecls of that hind, 
they ſhall limit à certain time under a penalty, within which 
they ſball be repaired, Alſo they fhall inquire by themſelves 
or their officials in the pariſhes where they viſit, if there be 

t in things or perſons which wanteth to be correfted; and 
if they ſhall find any ſuch, they ſhall correct the ſame either then 
or in the next chapter, Lindw. 53. 
 Fabrick] The fabrick of the church conſiſteth of the 
walls, windows, and covering. Lindw. 53. 

Under @ penalty] Where the penalty is not limited, the 
fame is arbitrary (faith Lindwood) : but this cannot in- 
tend here (he fays) the penalty of excommunication ; inaſ- 
much as it concerneth the pariſhioners ut univerſot, as 2 
body or whole ſociety, who are bound to the fabrick of 
the body of the chureh : For the pain of excommunica- 
tion is not inflicted upon a whole body together, although 
it may be inflicted upon every perſon ſeverally, who ſhall 
be culpable in that behalf. And the ſame may be ob- 
ſerved as to the penalty of ſ#ſþenfion; which cannot fall 
upon the pariſhioners as a community or collective body. 
Yet the archdeacon im this caſe, if the defect be enormous, 
may injoin a penalty, that after the limited time ſhall 
be expired, divine ſervice ſhall not be performed in the 
church, until competent reparation ſhall be made: fo 
that the pariſhioners may be puniſhed by ſuſpenſion or in» 
terdict of the place, But if there are any particular per- 
ſons who are bound to contribute towards the repair, and 
although they be able, are not willing, or do negle& the 
ſame ; ſuch- perſons may be compeiled by a monition to 
ſuch contribution, under pain of excommunication : that 


judge ſhall cav 


the repairs to 


done, 


ſo the church may not continue for a long time unrepairgd, 


through their default. Lindw. 53. 

But this was before the time that churchwardens had 
the ſpecial charge of the repairs of the church: And 
it ſeemeth now, that the proceſs, ſhall iſſue againſt the 

Aa2 church» 
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No prohibition 


Church, 


churchwardens, and that they may be excommunicated 
for diſobedience. | 

Stratford. Foraſmuch as archdeacons and other ordinaries 
in their viſitatiens, finding defecti as well in the churches as in 
the ornaments thereof, and the fences of the churchyard, and in 
the houſes of the incumbent, do command them to be repaired 
under pecuniary penalties ; and from thoſe that do nat obey dy 
'extort the ſame penalties by cenſures, wherewith the ſaid defect 
ought to be repaired, and thereby inrich their own purſe: ty 
the damage of the poor people ; therefore that there may be 15 
occaſion of complaint againſt the archdeacons and other ordinaries 
and ther miniſters by reaſon of ſuch penal exattions, and that 
it becometh not eccleſiaſtical perſons to gape after or inrich tbem- 
ſelves with diſbong and penal acquiſitions ; we ordain, that 
ſuch penalties, ſo ofien as they ſhall be exafted, fhall be cen- 
verted to the uſe of ſuch repairs, under pain of ſuſpenſion ah 
officio which they ſhall ipſo facts incur, until they Mall effeftu- 
ally afſi;n what was ſo received to the reparation of the ſaid 
defetts, Lind. 224. | | 
By canon 86. Every dean, dean and chapter, archleaton, 
and others which have authority to hold ecclefraflical viſitation 
by cotnpofution, law, or preſcription ; ſhall ſurvey the churches 
of his or their juriſdiftion, once in every three years, in hi 
«own perſon, or cauſe the ſame to be done, 

And by the ſaid canon they were required, from time 
to time to certify the high commiſſioners for cauſes eccle- 
ſiaſtical, every year, of ſuch defects in any the ſaid 
churches, as he or they ſhould find to remain unrepaired, 
and the names and firnames of the parties faulty therein. 
Upon which certificate, the high commiſſioners were de- 
fired by the ſaid canon ex officio mero to ſend for ſuch par- 
ties, and compel them to obey the juſt and lawful decrees 
of the eccleſiaſtical ordinaries making ſuch certificates. — 
But by the 16 C. c. 11. the high commiſſion court was 
aboliſhed; ſo that the cognizance thereof now reſtetb 
ſolely upon the eccleſiaſtical judge. 

11. By the ſtatute of Circumſpecte agatis, 13 Ed. 1. 


Fn eaſe of repairs. ſt. 4. Jf prelates do puniſh for that the church is uncovered, 


or not conveniently decked ; the ſpiritual judge ſhall have power 
to take knowledge, notwith/lanaing the king's prohibition. 

The church] This is intended not only of the body of 
the church, which is parochial," but alſo of any publick 
chapel annexed to it; but it extendeth not to the private 
chapel of any,. though it be fixed to the church, for that 
muſt be repaired by him that hath the proper uſe of it, 


Sor be that hath the®profit ought to bear the * 
; 2 n 


| 

Church: 
And this the pariſhioners ought to do, by cuſtom known 
and approved : and the conuſance thereof is allowed to 
the eccleſiaſtical court by this act. 2 Inf. 489. 

12. Can. 85. The churchwardens or queſtmen ſhall Churchwardens 
take care and provide, that the churches be well and ſuf- duty therein. 
ficiently repaired, and ſo from time to time kept and 
maintained, that the windows be well glazed, and that the 
floors be kept paved, plain and even. 

If the churchwardens erect or add any thing new in 
the church, as a new gallery where there was none before; 
they muſt have the conſent of the major part of the pari- 
ſhioners, and alſo a licence of the ordinary. 1 Mod. 237. 

But as to the common reparations. of the fabrick or 
ornaments of the church, where nothing new is added or 
done, it doth not appear that any conſent of the major 
part of the pariſhioners is neceſſary, for to this the church- 
wardens are bound by their office, and they are puniſhable 
if they do it not. 

If the major part of the pariſhioners of a pariſh, where 
there are four bells, agree that there ſhall be made a 
fifth bell, and this is made accordingly, and they make 
a rate for paying for the ſame; this ſhall bind the leſſer 
part of the pariſhioners, although they agree not to it : for 
otherwiſe any obſtinate perſons may hinder any thing 
intended to be done for the ornament of the church, 
2 Rolls Abr. 291. 

And although churchwardens are not charged with the 
repairs of the chancel, yet they are charged with the ſu- 
perviſal thereof, to ſee that it be not permitted to dilapidate 
and fall into decay; and when any ſuch dilapidations ſhall 
happen, if no care be taken to repair the ſame, they are 
to make preſentment thereof at the next viſitation. 

If a church be ſo much out of repair, that it is ne- 
ceſſary to pull it down; or ſo little, that it needs to be 
inlarged: the major part of the pariſhioners, having firſt 
obtained the conſent of the ordinary to do what is need- 
ful, and meeting upon due notice, may make a rate for 
new building, or enlarging, as there ſhall be occaſion. 
This was declared in the 29 C. 2. by all the three courts 
ſucceſſively ; notwithſtanding the cauſe was much la- 
boured by a great number of quakers who oppoſed the 
rate. 2 Med. 222. Gib. 197. 

And the proper method of proceeding in ſuch caſe 
ſeemeth to be thus: namely, that the churchwardens fuſt 
of all take care that publick notice be given in the church 


for a general veſtry of the whole pariſh for that purpoſe z 
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Church. 
which notice ought to be atteſted and carefully preſerved, 
as being the foundation of all the ſubſequent proceedings, 
At the time and place of meeting, the miniſter and 
churchwardens ought to attend ; and when the pariſhion- 
ers are aſſembled, the miniſter is proper to preſide; and 
he, or one of the churchwardens, or ſuch perſon as ſhall 
be appointed by them, ought to enter the orders, of the 
veſtry, and then have them read and ſigned. And 
able thereunto, a petition to the ordinary for a faculty 
— forth the particulars) ſhould be drawn up and 
gned by the miaiſter churchwardens and pariſhioners 
preſent and approving thereof, Whereupon the ordinary 
will iſſue a monition, to cite all perſons concerned, to 
ſhew cauſe why a faculty ſhould not be granted. Upon 
the return of which citation, if no cauſe or not ſufficient 
cauſe is ſhewed, the ordinary will proceed to grant a fa- 
culty as is deſired, and as to him ſhall ſeem good. 


VII. Church ſeat. 


Original of the 1. Before the age of the reformation, no ſeats were 
cifin@ property lowed, nor any diſtin& apartment in a church aſſigned 


in feats. 


to diſtinct inhabitants; except for ſome very great perſons, 
The ſeats that were, were moveable, and the property of 


the incumbent, and fo in all reſpects at his diſpoſal, 


Of common 
right to be re- 
paired by the 
pariſhioners. 


Uſe of the ſeats 


Many wills of incumbents are to be ſeen, whereby they 
did of old bequeath the ſeats in the church to their ſuc- 
ceſſors or others as they thought fit. Athon and Lind- 
wood are ſilent in the caſe. The common-law books 
mention but two or three caſes before this time, and thoſe 
relating to the chancels, and ſeats of perſons of great 
quality. Jebnſ. 175, 176. Ken. Par. Ant. 596. 

2. And generally, the ſeats in churches are to be built 
and repaired as the church is to be, at the genera] charge 
of the pariſhioners, unleſs any particular perſon be charge- 
able io do the fame by preſcription. Degge, P. 1. c. 12. 

And although the freehold of the body of the church 


Ay 3 
— be in the incum thereof, and the ſeats therein be 


fixed to the freehold; yet becauſe that the church is de- 
dicated to the ſervice of God, and is for the uſe of the 


inhabitants, and the ſeats are erected for their more con- 


venient attending upon divine ſervice, the uſe of them is 
common to all the people that pay to the repair thereof. 
And for this reaſon, if zny feat, though affixed to the 
church, be taken away by a firavger z KK 
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Church. 


and not the parſon, may have their action againſt the 
wrong doer. Watf. c. 39. 


4. But the authority of appointing what perſons ſhall Biſhop to diſpoſe 
ſit in each ſeat, is in the ordinary; who is to take care to e 


order all things appertaining to divine ſervice, ſo that the 
ſervice of God may be belt celebrated, that there be no 
contention in the church, and that al} things be done de- 
cently and ia order: for he, having the cure of ſouls, is 
preſumed by the law to be a perſon that will have a pru- 
dent regard to the qualities of men in this caſe, and to 

ive precedence to ſuch as ought to have it,  Fatſ. c. 39. 

In the aforeſaid caſe of Corven and Pym, it was reſolved, 
that if any man hath an houſe in a town or pariſh, and 
he and thoſe whoſe eſtate he hath in the houſe, have had 
time out of mind a certain pew or feat in the church, 
maintained by him and them ; the ordinary cannot remove 
him (for preſcription maketh certainty, the mother of 
quietneſs), and if he de, a prohibition k-th againſt him. 
But where there is no preſcription ; there the ordinary, 
that hath the cure and charge of ſouls, may for the avoid- 
ing of contention in the church or chapel, and the more 
quiet and better ſervice of God, and placing of men ac- 


cording to their qualities and degrees, take order for the 


placing of the pariſhioners in the church or chapel publick, 

V is dedicate and conſecrate to the ſervice of God. 
* 202. 

, or the diſpoſal of the ſeats in the nave of the church, 

appertaineth of common right to the biſhop of the dioceſe ; 

ſo that he may place and di{place whomfoever he pleaſeth. 

2 RelPs Abr. 288. 


5. But by cuſtom, the churchwardens may bave the Churchwardens 
ordering of the ſeats, as in London; which, by the like beer te abel 


c:ſtom, may be in other places. Watf. c. 39. 

For a cuſtom time out of mind, of diſpoſing of ſeats by 
the churchwardens and major part of the pariſh, or by 
twelve or any particular number of the pariſhioners, is a 
good cuſtom ; and if the ordinary interpoſe, a probibition 
will be granted. Gib/. 198. 

But the churchwardens muſt ſhew ſome particular rea- 
fon, why they are to order the ſeats exclufive of the or- 
dinary : for a general allegation, that the pariſhioners 
have uſed to repair and build all the feats in the church, 
and by reaſon thereof the churchwardens have uſed tq or- 
der and diſpoſe of the ſeats, is not ſufficient to take away 
the ordinary's power in diſpoſing and ordering the ſeats; 
becauſe this is vo more than the pariſhioners are bound to 
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heirs, 


Church, 

do'of common right, to wit, building and repairing the 

ſeats, for which they have the eaſement and convenience of 

ſitting in them. Wailſ. c. 39. | 

But if through the increaſe of inhabitants, more pews or 

galleries be neceſſary; it is ſaid to be agreed, that the 

church wardens cannot erect them of their own head. 

Some ſay, it cannot be done without the licence of the 

ordinary. And it is clear; if there be a diſpute, whether 

more pews are neceſſary, or where they ſhall be placed, 

the ordinary is ſole judge in that caſe. But if the in- 

cumbent, churchwardens, and pariſhioners do unanimouſly 

agree, that more pews are neceſſary, and that they ſhall 

be fixed in ſuch a place; it doth not ſeem that there is 

any neceſſity for the ordinary's iuterpoſition: for there can 

be no need of a judge, where there is no controverſy, 
Fehbnſ. 163. Al. Parerg. 484. 

Reparation ne- ©. If a perſon preſcribe, that he and his anceſtors, and 

cefſary to make all they whoſe eſtate he hath in a certain meſſuage, have 

— uſed to fit in a certain ſeat in the nave of the church for 

time out of mind, in conſideration that they have uſed 

time out of mind to repair the (aid ſeat : if the ordinary 

remove him from this ſeat, a prohibition lieth ; for the 

ordinary hath not any power to diſpoſe thereof, for this is 

a good preſcription, and by intendment there may be a 

good conſideration for the commencement of this pre- 

ſcription, although the place where the ſeat is be the free» 

hold of the parſon. 2 Koll's Abr. 288. 

But if a perion preſcribe to have a ſeat in the nave of 

the church, generally, without the ſaid confideration of te- 

pairing the ſeat, the ordinary may diſplace him. 2 Rolls 

| Abr. 288. 

Seat not togo to 7. A ſeat may not be granted by the ordinary, to a per- 

a man and his ſon and his heirs abſolutely. For the ſeat doth not belong 

to the perſon, but to the inhabitant; otherwiſe, if he and 

his heirs go away, and dwell in another pariſh, they ſha/l 

yet retain the feat, which is unreaſonable. Gihſ. 197. 

Seat may be pre- 8. A (eat in the nave or body of a church, may be pre- 

ſcnde< for, a3 ſcribed for as belonging to a houſe (a). This doctrine was 


— — * —_— 


(a) And per Lord Kenyon, 2 pew may be annexed to a houſe 
by a faculty, as well as by preſcription, which ſuppoſes a 
facylty; and in that caſe may be transferred with the 
meſſuage. And his lordſhip ſaid, he had ſeen a faculty for 
exchanging ſeats in a church, which were annexed-10 houſes. 
1 T. Rep. 431. n l 


i 


hereto- 


Church. 


heretofore doubted, and ſometimes denied and over- ruled, belongiog to a 


with regard to the general right of the ordinary, and the 
juriſdiction of the ſpiritual authority ; but it ſeems now 
to be the docttine received. Only, the reparation of it 
the perſon pleading ſuch preſcription, and praying a 
prohibition thereupon, mult of neceflity be alleged here; 
becauſe the ordinary in the body of the church prima facie 
hath the right; and nothing but ſuch private reparation 
can diveſt him of that right; which right ſtands good and 
intire (notwithſtanding poſſeſſion and uſe time out of 
mind) if the pariſh have but repaired. But it hath been 
held, that in two caſes, reparation need not be particu- 
larly pleaded ; firſt, in caſe of preſcription for an ile, 
becauſe (ſay they) by the common law the particular 
rſons are ſuppoſed to repair, and ſo need not ſhew it ; 
and the foundation of the right may be for other cauſes 
than repairing, as for being founder, or having been con- 
tributory to its building: but this is not out of queſtion. 
The ſecond caſe (which hath often been declared for 
law) is, where an action upon the caſe is brought againſt 
one who diſturbs another in his ſeat ; which diſturber being 
a ſtranger, and having not any right prima facie, the 
poſſeſſion of the other is a ſufficient ground of action, and 
it needs not be alleged that he repairs. Gib/. 197, 198. 
Thus in the caſe of Kenrict and Taylor, E. 25 G. 2. 
On a ſpecial action upon the caſe, againſt the defendant 
for diſturbing the plaintiff in his pew, which he claims 
by preſcription as appurtenant to his meſſuage in the 
pariſh; the declaration ſets forth, that the plaintiff and 
all thoſe whoſe eſtate he hath in the ſaid meſſuage have 
time out of mind repaired the pew. A verdi& was given 
for the plaintiff, ſubje& to the opinion of the court, upon 
a caſe which ſtated that at the trial there was no evidence 
given that the plaintiff, or any of the owners of the meſ- 
Juage, had ever repaired or been obliged to repair the 
pew, or that the pew had ever wanted repairing. The 
queſtion was, whether the plaintiff can maintain this 
action without proving. repairs done to the pew, It was 
argued for the plaintiff, that as this was an action by one 
in poſſeſſion againſt a mere ſtranger and wrong doer, there 
was no neceſſity to prove any repairs; and that there was 
a great difference between an action againſt a ſtranger, 
and a conteſt with the ordinary in prohibition: for at 
common law the ordinary has the diſpoſal of all the ſeats 
in the church; and although they be built and repaired at 
the charge of the whole pariſh, yet that will not ouſt _ 


And not as be- 
lenging to the 
land. 


Priority in a ſeat 
may be preſcrib · 
ed for. 


Church. 


of his jurĩſdiction, and thereſore a ſpecial title muſt be 
ſhewed againſt him by building or repairing the ſeat; but 
poſſeſſion alone is ſufficient againſt a mere ſtranger, And 
of this opinion was the court; who ſaid, that this being 
a poſſeſſory action againſt a ſtranger and a mere w 

doer, the plaintiff was not obliged to prove any repairs 
done by himſelf or others whoſe eſtate he hath; for it is 
a rule in Jaw, that one in poſſeſſion need not to ſhew any 
title or conſideration for ſuch poſſeſſion againſt a wrong 
doer (a). But it is otherwiſe where one claims a pew or an 


ile againſt the ordinary, who undoubtedly hath prima 


facie the diſpoſal of all the ſeats in the church; and 
againſt him a title or conſideration muſt be ſhewn in the 
declaration and proved. 1 Wilſon, 326. (6) 

9. A feat cannot be claimed by preſcription, as appen- 
dant to /and, but to an houſe. For ſuch a ſeat belongeth 
to the houſe in reſpeR of the inhabitants thereof: and yet 
it hath been held, that a ſeat in an ile may be preſcribed 
for by an inhabitant of another pariſh, Gzb/. 198. (e) 

10. As a ſeat in the church, ſo priority in a ſeat, may 
be preſcribed for. Thus it was declared in the cafe of 
Carleton and Huiton, E. 2 Cha. Carleton claimed the 
upper place in a feat. Hutton diſturbed him, The arch» 
biſhop of York ſent an inhibition to Carleton, til! the 
matter ſhould be determined before him. But preſcription 
was ſurmiſed, and thereupon prohibition obtained : becauſe 
as well the priority in the ſeat, as the ſeat itſelf, may be 
claimed by preſcription, Ney. 78. Latch. 116. 


(a) Poſſeſſion muſt, however, be underſtood according to 
the ſubject matter, and in this caſe muſt be ſupported by a 
title derived either from preſcription or a faculty. Stocks v. 
Boeth, 1 T. Rep. 428. But poſſeſſion for thirty-fix years was 
holden to be preſumptive evidence of a preſcriptive right, ina 
caſe where the church had been rebuilt about forty years 
before. 1b. 431. Rogers v. Brooks. Yet, in a later 4 v it 
appearing that the ſeat irſelf was built thirty-five years 
for the accommodation of the plaintiff, and to put an end to 
a diſpute between two families, this proof was holden to 
rebut the preſumption which would otherwiſe ariſe from ſo 
long a poſſ-ſlion. Griff v. Mathews, 5 T. Rep. 296. 

(5) 1 Lev. 71. 3 Lev. 73. 

(e) Siderf. 361. S. C. 2 Keb. 342. for the inhabitant may 
have built the ile, and may be bound to repair it. But the 
court doubted if ſuch a preſcription would be good for a ſeat 
in the nave of che church, Sid. #5, 


11. Dr. 


Church, 363 
11. Dr. Gibſon aſſerts, that the ſeats in the chancel are Bitos's diſpef- 
under the diſpoſition of the ordinary, in like manner as tion of ſears in 
thoſe in the body of the church. Which needs only to . 
be mentioned (he faith), becauſe there can be no real 

und for exempting it from the power of the ordinary; 
fince the freehold of the church is as much in the parſon, 
as the freehold of the chancel ; but this hinders not the 
authority of the ordinary in the church, and therefore ; 
not in the chancel, And in one of our records, he ſays, 
in archbiſhop Grindal's time, we find a ſpecial licence 
iſſued, for the ereCting ſeats in the chancel of a church, 
together with the rules and directions to be obſerved 
therein, G1b/. 200. 

And Dr. Watſon argues to the ſame purpoſe: although 
the law (be ſays) ſeems now to be ſettled to the contrary, 

Watf. c. 39. 

12. The parſon, or rector impropriate, is entitled to !mpropriater's 

the chief ſeat in the chancel. This was reſolved by the 4298 
court of king's bench. 7. 7 J. in the caſe of Hall and * 
Ellis, that fo it is of common right, in regard to his re- 
pairing the chancel ; but it was declared at the ſame time, 
that by preſcription another pariſhioner may bave it, 
Ney. 153. Fohnſ. 264. 

13. In ſome places, where the parſon repairs the chan- Vicar's ſeat in 
cel, the vicar by preſcription claims a right of a ſeat for che chancel, 
his family, and of giving leave to bury there, and a fee 
upon the burial of any corps. Fobn/. 242, 243. 

As to the right of a ſeat in the chancel, it was originally 
inherent in every vicar. For before the reformation, the 
hours of the breviary were to be ſung or ſaid in the chancel 
(not in the body of the church), by the expreſs words of 
a conſtitution of archbiſhop W inchelſea; and this was to 
be done, not only on ſundays and feſtivals, but on other 
days, by another conſtitution of the ſaid archbiſhop : 
and theſe hours were to be ſung or rehearſed, not by the 
vicar alone, but with the conſort and aſſiſtance of all the 
clergymen belonging to the church, which were the ec- 
cleſiaſtical family of the vicar. So that it is evident, that 


all vicars had a right of fitting there before the reformation, 


\ 


and by conſequence muſt retain this right ſtill, unleſs ic 
appear that they have quitted it: and if they have not for 
forty yon vaſt uſed the right, this breeds a preſcription 
againſt them in the eccleſiaſtical courts, In many chan- 
cels are to be ſeen the ancient ſeats or ſtalls uſed by the 
vicar and his brethren in performing theſe religious offices, 


like thoſe which remain in the old choirs of cathedral and 
| collegiate 
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collegiate churches; and from hence it is, that cancellug 
and chorus (the chancel and the choir) are words of the 
ſame ſignification. This being the place, where the bod 

of the clergy of every church did fing, or at leaſt rehearſed 
their breviary: and if any common pariſhioner may pre- 
ſcribe to a pew in the chance], much more may the vicar, 


Fiabnſ. 243 


As theſe ſeats were placed at the lower end of the choir or 
ehancel, for the daily uſe of the vicar; ſo at the upper end 
ſtood the high altar of every church, where, as the vicar 
or his repreſentative was obliged to celebrate maſs ey 
ſunday and holiday of obligation; ſo he might do it every 
day, if there was occaſion, or if he pleaſed : ſo that it is 
clear, the uſe of the chancel was intirely in the vicar, whoever 
repaired it ; and therefore no wonder if the pavement were 
not to be broken up without his leave; and that thereupon 
he ſhould acquire a right of receiving what fees were due on 
ach occaſions. And the refo:mation left the rights of 
parſon and vicar as it found them, Jehnſ. 244. 

Ie is therefore a very groundleſs notion with impropria- 
tors, that they have the ſame right in the great chancel, 
that a nobleman hath in a lefler. Theſe leſſer chancels 
are ſuppoſed by lawyers, to have been erected for the ſole 
uſe of thoſe noble perſons; whereas it is clear the great 
cbancels were originally for the uſe of clergy and people; 
but eſpecially for the celebration of the eucharift, and 


other publick offices of religion, there to be performed by 


the curate and his aſſiſtants. I hat the parſons repair theſe -- 
great chancels, doth not at all prove their ſole right to 
them ; for they were bound originally to repair the church 
as well as chancel; and of common right the repairs of 
the church are ſtill in the parſon ; it is cuſtom only eaſes 
them of this burden, The ordinary hath no power to 


order morning or evening prayer to be ſaid in noblemen's 


chancels, but he can order them to be ſaid in the great 
chancel. Jobnſ 244, 245. ' 

14. If any ſeats annexed to the church be pulled down, 
the property of the materials is in the parſon, and he may 
make uſe of them if they were placed in the church by any 
one of his own head without legal authority; but for the 
ſeats erected by the pariſhioners by good authority, it 
ſeemeth that the property of the materials upon removal is 
in the pariſhioners. Degge. P. 1. c. 12. 

If any perſons on their own heads ſhall preſume to build 
any ſeat in the church, without licence of the ordi- 


nary, or conſent of the miniſter and churchwardens, or in 
£ G any 
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inconvenient place, or too high; it may be pulled 
down by order from the biſhop or his archdeacon, or by 
the churchwardens, by the conſent of the parſon : for the 
freehold of the church, and all things annexed to it, are 
in the parſon ;; and therefore if any preſume to cut or pull 
down any ſeat annexed to the church, the parſon may have 
an action of treſpaſs againſt the miſdoer (though he formerly 
ſet it up), if he do it without the parſon's conſent, or or- 
der from the ordinary; but if the feat be ſet looſe, he that 
built it may remove it at his pleaſure. Degge, P. 1. c. 12. 

In the caſe of G:b/on and MWrigbt, in an action of treſ- 
pals brought by Gibſon, for breaking and cutting in 
pieces his pew, and taking it away; the defendants pleaded, 
that they were churchwardegs, and that the plaintiff had 
built it in the church without licence. And by the court, 
The treſpaſe is confeſſed ; for though they may remove 
the ſeat, they cannot cut the timber and materials inte 
pieces. Ney. 108. 

But it hath been ſaid, that this caſe is not law: be- 
cauſe the freehold of the church being in the incumbent, 
when the perſon has fixed a ſeat to it, it is then become 


parcel of his freehold, and conſequently the right is in 


bim; ſo that the breaking the timber could not be preju- 
dicial to the other, becauſe he had no legal right to the 
materials, after they were fixed to the freehold, Neff. 


493. Ayl. Par. 486. 
And Dr. Waſſen ſaith, although he will not queſtion the 


law of this caſe, yet thus much is to be ſaid againſt it; 


that the freehold being in another perſon, the annexing 
of the ſeat there? o ſeems to make the feat to be a part of 
the freehold, and ſo to be in bim in whom the freehold 
is, and the uſe of it in them that have the uſe of the 
church; and if ſo, then the breaking the timber could 
be no wrong to him that had no legal right ia it after ir 
was. faſtened to the freehold, and became (as other ſeats) 
of common uſe, and at the diſpoſal of the ordinary. 
Wat. c. 39. + : 

And further he ſaith, that if a man with the aſſent of 
the ordinary doth ſet up a ſeat in the nave of the church 
for himſelf, and another doth pull down or deſace it; 
treſpaſs vi et armis in ſuch caſe doth not lie againſt him, 
decauſe the freehold is in the parſon, and ſo the only te- 


medy is in the eccleſiaſtical court, Vat. c. 39. (a) , 
15. It 


— 


_ — * — i. — — — 


(a) Per Buller, J. Treſpaſs will not lie for entering into a 


pew, becauſe the plaintiff has not the excluſise 9 ; 
the 
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15. It is faid, that in all cafes of preſcriptions for ſears, 
the ordinary bath nothing to do; but the matter is 
determinable at the common law. Degge, P. I. c. 12, 

And therefore if a ſuit be commenced in the ſpiritual 
court for a ſeat, upon the account of . preſcription ; a pro- 
hibition will lie for the party ſued, becauſe whether the 
preſcription be good or not, is not in the ſpiritual court 
to judge. Wat). c. 39. 

And it is ſaid that the plaintiff, if it go againſt him, 
may have a prohibition as to the coſts; becauſe the ſuit 
is coram non judice as to the principal: but there ſeem 
to be good reaſons againſt that. For the ſpiritual court 
may in ſeveral caſes proceed upon libels grounded on pre- 
ſcription, where the preſcripyon is not denied (fo that 
ſuch ſuits are not abſolutely coram non judice): and the 
reaſon why a prohibition ſhall be granted where the pre- 
ſcription or cuſtom is denied, ſeemeth to be this; that 
the notion of cuſtoms and preſcriptions is different by the 
eccleſiaſtical law from what it is at the common law, as 
to the time in which ſuch cuſtom or preſcription may be 
created : for the eccleſiaſtical law allows of different times 
in creating cuſtoms or preſcriptions, and generally of ef 
time than is allowed of by the common law, which owns 
no time in ſuch caſe, but that whereof there is no memory 
of man to the contrary, Therefore the common law 
will not ſuffer the ſpiritual courts to try preſcriptions, 
whereby they might affect and charge perſons inheritanees, 
by adjudging them to be goods which by the common 
law are no preſcriptions. 'Watf. c. 39. 

But the title to a feat is properly triabe at the common 
law, by action upon the caſe; and it is agreed, that the 
plaintiff need not to ſhew any reparation in his deetara- 
tion, but he ought to prove reparation in evidence, Wat, 


Kone Nevertheleſs, 


— 


— 


* 


the poſſeſſion of the church being in the parſon; 1 7. 
Rep. 430. and the plaintiff having only the liberty to uſe the 
ſeat, 2 Roll. Rep. 139. Dawtrie v. Dee. Palm. 46. S. C. 
But an action on the caſe lies for a diſturbance of the right. 
Ney, 78. 1 Siderf. 68. Sir T. Jones, 3. 3 Keb. 745, 17. 
Rep. 428. 

(a) Per Hale, Ch. B. in Stephen's caſe. And this is 4 
probable reaſon for the preſcription ; for, per Bridgman, 
Ch. J. Although preſcriptions reſemble the river Nile in this 
reſpect that no one can trace their origin, ſo that no — 

| reaſya 
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Nevertheleſs, for a diſturbance in the ſeat, a man may 
ſue in the ſpiritual court; and the defendant, if he will, 
may admit the preſcription to be tried thete; as a defen- 
dant doth a modus, or a penſion by preſcription, 2 Salk, 


551. L. Raym. 755. 
VIII. Goods and ornaments of the church. 


1. By the x El. c. 2. Such ornaments of the church, and Goods and * 
of the miniſlers tharegf, Mall be retained and be uſed, as was in — in gee 


the church of England, by authority of parliament, in the ſe- 
cond year of the reign of king Edward the ſirth, until ather 
order all be therein taken by the authority of the queen's ma- 
jefly, with the advice of ber commiſſioners appointed and au- 

ized under the great ſeal of England for cauſes eccleſiaſtical 
or of the metropolitan of this realm. 1. 25. 

Other order ] Purſuant to this clauſe, the queen in the 
third year of her reign, granted a commiſſion to the arch- 
biſhop, biſhop of London, Dr. Bill, and Dr. Haddon, to 
reform the diſorders of chancels, and to add to the orna- 
ments of them, by ordering the commandments to be 
placed at the eaſt end. Gib/. 201. 

And by the rubrick before the common prayer : Such 
ornaments of the church, and of the miniſters thereof, at all 
times of their miniſtration, ſhall be retained and be in uſe, 0s 
were in this church of England, by authority of parliament, in 
the ſecond year of the reign of ting Eduard the fixth. 


2. Reynolds. The archdeacens ball take care, that the Ordinary": eat 
clathes of the altar be decent and in good order ; that the church therein, 


leur fit baoks both for ſinging and reading ; and at {we 
facerdotal "ns Lindw. 52. 80 

By the ſtatute of Circumſpecte agatis, 13 Ed. 1. ſt. 4. 
The king to his judges fendeth greeting. Uſe yourſelves circum- 
Hedi, in all matters concerning the relates, where they de 
puniſh for that the church is not conveniently dicted in which 
caſes, the ſpiritual judge ſhall have power to take knowledge, 
notwithRanding the king's prohibnion, 

Not conventently decked) For the law alloweth the eccle- 
ſiaſtical court to have conuſance in this caſe, of providing 
decent ornaments for the celebration of divine ſervice, 


2 I. 489. 


reaſon can be given for them, for they were before the me- 
mory of man; yet ſome probable reaſon, ſufficient to make the 


preſcription reaſonable, ought to be given, 1 Siderf. 203. 
4 3. Can. 
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table. 


the ſaid holy communion is to be adminiſtred. At which 


miniſtration, and the communicants alſo more conveni- 


and as to the degrees of order and decency, there is 


Church, 


3. Can. 85. The churchwardens or queſtmen ſhall take 
care, that all things in the church be kept in ſuch an or- 
derly and decent fort, without duſt, or any thing that 
may be either noiſome or unſeemly, as beſt becometh the 
houſe of God, and is preſcribed in an homily to that 
effect (a). | 
4. Can. 82, Whereas we have no doubt, but that in all 
churches within the realm of England, convenient and 
decent tables are provided and placed for the celebration 
of the holy communion ; we appoint that the fame tables 
ſhall from time to time be kept and repaired in ſufficient 
and feemly manner, and covered in time of divine ſervice 
with a carpet of filk or other decent ſtuff, thought meet 
by the ordinary of the place (if any quEſtion be made of 
it), and with a fair linen cloth at the time of the miniftra- 
tion, as becometh that table, and ſo ſtand, ſaving when 


time the ſame ſhall be placed in ſo good ſort within the 
church or chancel, as thereby the miniſter may be more 
conveniently heard of the communicants in his prayer and 


ently and in more number may communicate with the 
ſaid minifter, And all this to be done at the charge of 
the pariſh, 

In the caſe of Newſon and Bawldry, MH. 1 An. The 
Caſe was, that the communion table of ancient time had 
been placed in the chancel; that there were ancient rails 
about it, which were out of repair; that the pariſhioners 
at a meeting had reſolved to repair the chancel and rails, 
and to replace the table there, and raiſe the floor ſome 
Reps higher, for the ſake of greater decency : And upon 
refulal to pay the rate, - and a prohibition prayed, the 
court inclined that the pariſhioners might do theſe things; 
for they are compellable to put things in decent order, 


no rule, but as the pariſhioners by a majority do agree. 
Far. 70. | 

5. In ancient times, the biſhops preached ſtanding 
upon the ſteps of the altar. Afterwards it was found 
more convenient to have pulpits erected for that purpoſe. 
Ayl. Par. 21. 

And by Can. 83. The churchwardens or queſtmen, 
at the common charge of the pariſhioners, in every 


* 2 — 
— 


(a) See Churchwardens, 7* 
church 


Church. 35 =_ 


church ſhall provide a comely and decent - pulpit, to 1 
be ſet in à convenient place within the ſame, by tbe 
diſctetion of he ordinary of the place (if any queſtion do 

: ariſe); and to be there ſeemly kept for the preaching of 


ü God's word. | | | 
6. Can. 82. And likewiſe a convenient ſeat ſhall be Reading def. 


made at the charge of the pariſh, for the miniſter to read 
| ſervice in. 4 EE 
J. Can. 58. Every miniſter ſaying the publick prayers, $utplice... 
| or miniſtring the ſactaments or other rites of the church, 
ſhall wear a decent and comely ſurplice with fleeves, to be 
provided at the charge of the pariſh, And if any queſtion 
ariſe touching the matter, decency, or comelineſs thereof; 
the ſame ſhall be decided by the diſcretion of the or- 
dinary. 1 TY 

8. Can. $1. According to a former conſtitution, too Font. 
much neglected in many places, we appoint, that there 
ſhall be a font of ſtone in every church and chapel where 
baptiſm is to be miniſtred : the ſame to be ſet in the an- 
cient uſual places. In which only font the miniſter ſhall 
baptize publickly. 2 | 

Former conflitution] To wit, among the canons of 1571. 


Gi. * 5 
9. In an act in the 27 H. 8. for puniſhment of ſturdy Che for alms, 

vagabonds, it was enacted, that money collected for the 

poor ſhould be kept in the common cotfer or box ſtanding 


in the church of every pariſh, | 


And by Can. 84. The churchwardens ſhall provide and 
have, within three months after the publiſhing of theſe 
conſtitutions, a ſtrong cheſt, with a hole in the upper 
part thereof, to be provided at the charge of the pariſh, 
(if there be none ſuch already provided,) having three 
keys; of which ove ſh. Il remain in tne cuſtody of the 
parſon vicar or curate, and the other two in the cuſtody 

of the churchwardens for the time being; which cheſt 
they ſhall ſet and faſten in the moſt convenient place, 
to the intent the pariſhioners may put into it-their alms 
for their poor neighbours, And the parſon vicar or cu- 
rate ſhall diligently from time to time, and eſpecially” 
when men make their teſtaments, call upon exhort and 
move their neighbuurs to confer and give as they may 
well ſpare to the ſaid cheſt, declaring unto them, that 
whereas heretofore they have been diligent to beſtow 
much ſubſtance otherwiſe than God commanded, upon 
ſuperſtitious uſes, now they ought at this time to be much 
more ready to help the pour and nezdy, knowing that to 

Vor. I. 2 a relieve 


relieve the poor is a ſacrifice which pleaſeth God: and 
that alſo, whatſoever is given for their comfort, is given 
to Chriſt himſelf, and is ſo accepted of him, that he 
will mercifully reward the ſame. The which alms and 
devotion of the people, the keepers of the keys ſhall 
yearly, quarterly, or oftener (as need requireth) take out 
of the cheſt, and diſtribute the ſame in the preſence of 
moſt of the pariſh, or of ſix of the chief of them, to be 
truly and faithfully delivered to their moſt poor and needy 
5 neighbours. 
Baſin for the of- 10. Whilſt the ſentences of the offertory are in read - 
fertory, ing, the deacons, churchwardens, or other fit perſon 
appointed for that purpoſe, ſhall receive the alms for 
the poor, and other devotions of the people, in a de- 
cent baſin, to be provided by the pariſh for that purpoſe, 
Rubr, 
This offertory was anciently an oblation for the uſe of 
the prieſt; but at the reformation it was changed into 
alms for the poor. Ayl. Par. 394. 
Chal'ce and 11. Can. 20. The churchwardens, againſt the time of 
9 every communion, ſhall at the charge of the pariſh, with 
ö the advice and direction of the miniſter, provide a ſuf- 
ficient quantity of fine white bread and of good and whole- 
ſome wine: which wine we require to be brought to the 
eommunion table, in a clean and ſweet ſtanding pot, or 
ſtoop of pewter, if not of purer metal. 
A inchelſea. The pariſhioners ſhall find at their own 
charge the chalice or cup for the wine, Lindw. 252. 
Which, ſays Lindwoode, although expreſſed in the ſin- 
gular number, yet is not mtended to exclude more than 
one, where more are neceſſary. Lindw. 252. 
12. Hinchelſea, The pariſhioners, at their own charge, 
ſhall find bells with ropes. Lindw. 252. 


Bier, 13. Wincheſſea. The pariſhioners ſhall find, at theic 
own charge, a bier for the dead. Lind. 252. 
Bible, 14. Can. 80. If any pariſhes be yet unfurnifhed of 


the bible of the largeſt volume; the churchwardens ſhall 
within convenient time provide the ſame at the charge of 
the pariſh. a | 

Bible of the large! volume] This was directed by the 
ſecond of lord Cromwell's injunctions under king Henry 
the eighth ; and in the thirty-third year of the ſame reign, 
it was inforced-by proclamation and a penalty of 40s. 
The like order for this, and alſo for the paraphraſe of 
Eraſmus, was in the injunctions of Ed. 6. and continued 


in thoſe of queen Elizabeth ; and (together with the _ 
0 


Church, 

of homilies) in the canons of 1571. But what bible is 
here meant, by that of the /arge/? volume, is not very clear. 
King James the firſt's tranſlation was not then made: 
Queen Elizabeth's bible was called the b;//bop's bible; and 
the tranſlations and reviews, commonly cal'ed the great 
bible, were thoſe of Tindal and Coverdale in the time of 
king Henry the eighth, and that which was publiſhed by 
direction of archbiſhop Cranmer in the reign of Edward 


the ſixth, Gi 202. 
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15. By Can. 80. The churchwardens or queſtmen of Common prayer 


every church and chapel ſhall, at the charge of the pa- book. 


riſh, provide the book of common prayer, lately ex- 
plained in ſome few points by his majeſty's authority ac- 


cording to the laws and his. highneſs's prerogative in that 


behalf: and that, with all convenient ſpeed, but at the 
furtheſt within two months.after the publiſhing of theſe 
our conſtitutions. 

Lately explained] To wit, in the conference at Hampton 
court, Gibſ. 226, 

By the 1 El. c. 2. The book of common prayer ſhall 
be provided at the charge of the pariſhioners of every pa- 
riſh and cathedral church. ſ. 19. 

By the 13 & 14 C. 2. c. 4. A true printed copy of the 
(preſent} book of common prayer ſhall, at the coſts and 
charges of the pariſhioners of every pariſh church and 
chapelry, cathedral church, college, and hall, be provided 
before the feaſt of St. Batholomew, 1662, on pain of 31. 
a month for ſo long time as they ſhall be unprovided 
thereof, ſ. 2. | 


. 


16, Can. 80. If any pariſhes be yet unfurniſhed of the Book of homl- 


book of homilies allowed by authority; the churchwar- lies. 


dens ſhall within convenient time provide the ſame at the 
charge of the pariſh, 


17. By Can. 17. In every pariſh church and chapel, Regiſter books | 


ſhall be provided one parchment book at the charge of 
the pariſh, wherein ſhall be written the day and year 
of every chriſtening, wedding, and burial within the pa- 
riſhz and for the ſafe keeping thereof, the churchwar- 
dens at the charge of the pariſh ſhall provide one ſure 
coffer, with three locks and keys, whereof one to te- 
main with the miniſter, and the other two with the 
churchwardens ſeverally. | 

And by the 26 G. 2. c. 33- The churchwardens ſhall 
provide proper books of vellum, or good and durable 
paper; in which all marriages and banns of marriage re- 


ſpeQively, there publiſhed or ſolemnized, ſhall be re- 
; B b 2 giſtred; 
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372 Church, 


giſtred; to be carefully kept and preſerved for publick 
ule, 

And by the 30 C. 2. c. 3. for burying in woollen ; all 
perſons in holy orders, deans, parſons, deacons, vicars, 
curates, and their or any of their ſubſtitutes, ſhall take 
an exact account and keep a regiſter of every perſon buried 
in their reſpective precincts. | 

Table of drgrees, 18. Can. 99. The table of degrees of marriages pro- 
hibited, ſhall be in every church publickly ſet up at the 


— charge of the pariſh. 
Ten command- 19. Can. 82. The ten commandments ſhall be ſet at the 
POIs charge of the pariſh, upon the eaſt end of every church and 
chapel, where the people may belt ſee and read the ſame, 
Sentences, 20. Can. 82. And other choſen ſentences ſhall at the 


like charge be written upon the walls of the ſaid churches 
and chapels, in places convenient. 
Monomen:s. 21. Lord Coke fays, concerning the building or erect - 
| ing of tombs, ſepulchres. or monuments for the deceaſed, 
in church, chancel, common chapel, or churchyard, 
in convenient manner; it is lawful: for it is the laſt 
work of charity that can be done for the deceaſed ; who 
whilſt he lived was a lively temple of the Holy Ghoſt, 
with a reverend regard and chriſtian hope of a joyful re- 
ſurretion. And the defacing of them is puniſhable by 
the common law, as it appeareth in the book of the q £4, 
4. 14. the lady Withe's caſe, wife of Sir Hugh Witt; 
and fo it was agreed by the whole court, M. 10 J. in 
the common pleas between Corven and Pym, And for 
the defacing thereof, they that build or ere the ſame 
ſhall have the action during their lives (as the lady Miche 
had in the caſe of the 9g Ed. 4.); and after their deceaſes, 
the heir of the deceaſed ſhall. have the action. But the 
building or erecting of the ſepulchre, tomb, or other 
monument, ought not to be to the hindrance of the cele- 
bration of divine fervice. 3 Inft. 202. 
For of grave ſtones (be ſays), winding ſheets, coats of 
"arms, penons,, or other enſigns of honour, hanged up 
laid or placed in memory of the dead, the property re- 
mains in the executors; and they may have actions againſt 
ſuch as break deface or carry them away, or an appeal of 
felony. 2 Ja. 110. 
But Sir Simon Degge ſays, he conceives that this muſt 
be intended, by licence of the biſhop, or conſent of the 
e parſon and churchwardens. Drgge, P. 1. c. 12. 
And Dr. Watſon ſays, this is to be underſtood of ſuch 
. monuments only, as are ſet up in the iles belonging to 
; Aa _. particular 


Church. 

rticular perſons; or if they are ſet up in any other 
part of the church, he ſuppoſes it ite be underſtood, 
that they were placed there with the ji bent's conſent. 
Wat. c. 39. et 5hall they not remove Gem when pat an, being 

And Dr. Gibſon obſerving thereupon faith thus: Mo- 
numents, coat armour, and other enſigus of honour, ſet 
up in memory of the deceaſed, may not be removed at 
the pleaſure of the ordinary or incumbent, On the con- 
trary, if either they or any other perſon ſhall take away 
or deface them, the perſon who ſet them up ſhall have an 
action againſt them during his life, and after his death 
the heir of the deceaſed ſhall have the ſame, who (as 
they ſay) is inheritable to arms, and the like, as to heir 
looms ; and it availeth not that' they are annexed to the 
freehold, though that is in the parſon. But this, as he 
conceives, is to be underſtood with one limitation; if they 
were firſt ſet up with conſent of the ordinary : for though 
(as my lord Coke ſays) tombs ſepulchres or monuments 
may be erected for the deceaſed in church or chancel in 
convenient manner, the ordinary muſt be allowed the 
proper judge of that conveniency ; inaſmuch as ſuch erect- 
ing, as he addeth, ought not to be to the hindrance of 
the celebration of divine ſervice. And if they are ereQed 
without conſent, and upon inquiry and inſpection be 
found to the hindrance of divine ſervice, he thinks it will 
not be denied, that in ſuch caſe the ordinary hath ſuffi 
cient authority to decree a removal, without any danger 
of an action at law. Gib/. 453, 454- | 
AH. 10 G. Palmer againſt the biſhop of Exeter. Sir 
Thomas Bury ſet up his arms in the church of St. Da- 
vid's in Exeter. The ordinary promotes a ſuit in the 
ſpicitual court, to deface them, as being ſet up without 
his conſent. It was moved for a prohibitiog ; on the au- 
thorities that action lies by the heir for defacing the mo- 
nument of his anceſtor : But Eyre and Forteſcue jultices 
ſaid, the ordinary was judge what ornaments were proper, 
and might order them to be defaced. The fame was af- 
terwards moved in the court of common pleas, and de- 
nied there alſo. Str. 576. 

For the ordinary is the proper judge about erefting 
monuments, or putting up other ornaments in the church: 
yet nevertheleſs, notwithſtanding his allowance, an ap- 
peal lies to the metropolitan. As in the caſe of Cart and 
Marſh, M. 11 G. 2. A diſpute aroſe between the par- 
ties, upon croſs petitions exhibited to the archdeacon of 


Bedford and commiſſary of the biſhop of Lincoln, for 
B b 3 leave 
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Churth. 


leave to erect a monument againſt a pier in Dunſtable 
church, to the memory of their reſpective anceſtors, 
And upon allegations given ia on both ſides, Marſh ap. 
pealed to the arches againſt the admiſſion of Cart's alle. 
gation. Upon which Cart moved for a prohibition ; in- 
fiſting, 1. That ornaments are diſcretionary only in the 
ordinary, and therefore no appeal would lie. Or, 2. If 
it did, yet it muſt be to the biſhop of Lincoln, and not 
to the arches. But the court held, that though ornaments 
cannot be ſet up without the conſent of the ordinary; 
yet it muſt be exerciſed according to a prudent and ſe- 

al diſcretion, which the ſuperior hath a right to look 
into and correct; and therefore the appeal well lay, as it 
doth in caſes of granting of adminiſtration to one, where 
there are two in equal degree. And as to its being an 
appeal to the arches, it was held, that wherever the act 
is done by a commiſlery, it is conſidered as the act of the 
ordinary himſelf; and to him no appeal will lie from his 
own act, and it muſt conſequently be to the metropo- 
litan, So the rule for a prohibition was diſcharged, 
Str. 1080. 6 | | 

22. If any ſuperſtitious pictures are in a window of 
2 church or ile, it is not lawful for any to break them 
without licence of the ordinary: and in Pricket's caſe, 
Wray chief juſtice bound the offendet to the good beha- 


viour. Cro. Ja. 366. 


Other goods and 23. Beſides what hath been obſerved in particular, there 


CTnaments, 


are many other articles for which no proviſion is made 
by any ſpecial law, and therefore mult be referred to the 
general power of the churchwardens, with the conſent of 


the major part of the pariſhioners as aforeſaid, and under 


the ditection of the ordinary; ſuch as the erecting gal- 
leries, adding new bells (and of conſequence, as it 
ſeemeth, ſalaries for the ringers), organs, clock, chimes, 
king's arms, pulpit cloths, herfe cloth, ruſhes, or mats, 
veſtry furniture, and ſuch like (a), 


(a) In Butterworth and Barker v. Walker and Waterhaa/+, 

Bur. 1689. it ſeems to have been the opinion of the Court 
of K. B. that the conſent of the pariſh is not neceſſary to the 
ordinary's ordering an organ to be erected in a church; but 
the pariſh cannot, without their conſent, be charged with the 
expence of erecting or repairing it, or adding new ornaments. 
Nor can the content of the veſtry bind the pariſh. without 
immemorial uſage, In this caſe, the organ being provided 
for by voluntary contribution, a prohibition was denied. 
Fils | 6 | 


There 


Church. 


There are alſo beſides theſe, by an ancient conſtitution 
of archbiſhop Winchelſea, divers other particulars injoined 
to be found at the charge of the pariſh, which fince the 
reformation are become for the moſt part obſolete ; but 
nevertheleſs, as they frequently occur in our books, it 
may be proper not to paſs them altogether unnoticed. 
Which conſſ itution is thus: 

The pariſhioners ſhall find at their own charge, theſe ſeveral 

things following : a legend, an antiphonar, a grail, a pſaller, 
a troper, an ordinal, a miſſal, a manual, the principal veſl« 
nent, with a cheſible, a dalmatic, a tunic, tuith a choral cope, 
and all its appendages, a frontal for the great altar, with 
three towels, three ſurplices, one rochit, a croſs for proceſſions, 
craſs for the a cenſer, a lamthorn, an hand- bell to 
be carried before the body of Chriſt in the viſitation of the 
fick, a pix for the body of Chrift, a decent veil for lent, banners 
for the rogations, a veſſel for the bleſſed water, an oſculatory, 
a candleflick for the taper at Eaſler, a font with a lock and 
hey, the images in the church, the chief image in the chancel, 
the reparation of the body of the church within and without 
as well in the images as in the glaſs windows, the repara- 
tion of baoks and ve/lments whenever they ſhall need. Lindw. 
251. 

3 The book containing leſſons to be read in the 
publick ſervice, taken out of the holy ſcripture, the lives 
of ſaints, the writings of the ancient fathers and other 
doctors of the church. Lindw. 251. N 

Antiphanar] From a contra, and pan ſonus; fo called 
from the alternate repetition of the pſalm; one part 
thereof being ſung by one part of the choir, and the 
other part thereof by the other part of the choir: And 
it contained not only the antiphone, as the word barely 
ſignifies, but alſo the invitatories, hymns, reſponſories, 
verſes, collects; and whatever was ſaid or ſung in the 
choir, called the ſeven hours, or breviary, except the 
leſſons. Lindw. 251. 

Grail] Gradale; ſtrictly taken, this ſignifieth that 
which is ſung gradatim after the epiſtle : but here it is 
to be underſtood of that whole book which containeth all 
that was to be ſung by the quire at high maſs ; the tracts, 
ſequences, hallelujahs, the creed, offertory, triſagium, 


and the reſt; as alſo the office for ſprinkling the holy - 


water. Lindw. 251. 


Pſalter] The book wherein the pſalms are contained. 


Lindw, 251, 
B b 4 Tyoper] 
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Church, 


Toer] This contained the ſequences only; which 
were not in all grails. The ſequences were devotiont 
uſed after the epiſtle. Lindw. 251. 

Ordinal] The book which ordereth the manner of per- 
forming divine ſervice: and ſeemeth to be the ſame which 


was called the pie, or pertuis, and ſometimes portiforium, 
Lindw. 251. Johnſ. /Yinch. 

Aiſal]} The book which containeth all things pertain- 
ing to the ſaying of maſs, Lindw. 251. 

Manual] So called @ manu, as being required to be 
conſtantly at hand; and it ſeemeth to be the ſame as the 
ritual; and containeth all things belonging to the mini- 
ration of the ſacraments and ſacramentais : alſo the bleſ. 
fiog of fonts, and other things by the uſe of the church 
requiring benediction: and the whole ſervice uſed at pro- 
ceffions. Lind. 251. 
Principal veſlment) That is, the beſt cope to be worn 
oa the principal feaſts. Lind. 252, 

Cheſible] Calulaz the garment worn by the prieſt, 
next under the cope: which was called alſo the planet, 
And it is ſaid to be fo called, as being a kind of cottage 
(as it were), or little houſe; covering him all over, 
Lind. 252. 

Dalmatic] A deacon's garment ; fo called, from being 
at firſt woven in Dalmatia. Lind; 252. Johnſ. Winch. 

Tunic] The ſubdeacon's garment, which he uſeth in 
ſerving the miniſter at the mals. Lind. 252, þ 
Cboral cope] Capa in choro: a cope, not ſo good as 
that to be uſed. on feſtivals, but to be worn by the 
prieſt who preſided at the ſaying or ſinging the hours. 
Febnſ, 

-T he cara was fo called à capiende, becauſe it containeth 
or cavereth the whole man. Lind. 252. | 

And all its appendages] To wit, the amyt, alb, girdle, 
maniple, and ſtole. Lind. 252, 

Frontal) A ſquare piece of linen cloth covering the 
altar, and hanging down from it; otherwiſe called a pall, 


Lind. 252. 


For the great altar] In honour of the ſaint to whom the 
church is dedicated: which was wont to be placed in the 
choir, as in a more ſolemn part of the church. Lind. 


252. 5 
5756 towels] Two to be laid upon the altar under the 
corporal; and the third for wiping the hands. Lind. 252. 
Tyres ſurplices] For the uſe of the three miniſters of the 

church ; the prieſt, deacon, and ſubdeacon. Lind. 252. 
Rochet] 


Church, 


Rochet] Rochet is a ſurplice, ſave that it has no ſleeves 
and was for the clerk who aſſiſted the prieſt at the maſs 3 
or for the prieſt when he baptized children, that his arms 
might be more at liberty. Lind. 252. 


A croſs for the dead) To be laid on the coffin, as it 


ſeemeth ; or on the corps when it was brought to the 
church. TFohnſ. * 

Pyr] With a lid or cover. Lind. 252. 

Oſculatory] This was a tablet or board, with the picture 
of Chriſt, the bleſſed Virgin, or the like ; which the prieſt 
kiſſed himſelf, and gave to the people for the ſame pur- 
poſe, after the conſecration was performed, inſtead of the 
ancient kiſs of charity. 7h, 

Images) To wit, of Chriſt crucified, and of other ſaints. 
Lind. 253. | 

The chief image in the chance!) That is, of the faint to 
whom the church is dedicated. Lindt. 253. 
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i ; Jod' Who bath the 
24. A perſon may give or dedicate goods to God's fer . 3 


diately changed. Derge, P. 1. c. 12. | 
And if @ man erect a pew in the church, or hang up a 
tell in the ſteeple, they do thereby become church goods 
(though they are not expreſsly given to the church), and 
he may not afterwards remove them; if he does, the 
churchwardens may ſue him. | 

The ſoil and freehold of the church and churchyard is 
in the parſon ; but the ſee ſimple of the glebe is in abey- 
ance, 1 Il. 341. And if the walls, windows, or doors 
of the church be broken by any perſon, or the trees in 
the churchyard be cut down, or graſs there be eaten up 
by a ſtranger ; the incumbent of the rectory (or bis tenant 
if they be let) may have his action for the damages. 
Watſ. c. 39. = | 

But the goods of the church do not belong to the in- 
cumbent, but to the pariſhioners; and if they be taken 
away, or broken, the churchwardens ſhall have their ac- 
tion of treſpaſs at the common law, Hatf. c. 39. As 
in the caſe of Buckſal, T. 12 F. But whereas it is there 
ſaid, that ſuit ſhall not be therefore in the ſpiritual court; 
a later judgment (E.18. C. 2.) ſays, that though the church- 
wardens had an action at common law, againſt thoſe who 
had taken away the bells, yet the more proper remedy was 
in the ſpiritual court, becauſe at the common law only 
damages would be recovered, but the ſpiritual court would 


vice in ſuch a church, and deliver them into the cuſtody dean of the:, 
of the churchwardens, and thereby the property is imme= church. 
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rin 1. Rates for reparation of the church are to be made 
— velirymeet- by the churchwardens, together with the pariſhioners af- 


Perſonal charge 
in reſpet of the but upon the perſon in reſpect of the land, for the more 


Church. 


decree the reſtoring of the thing itſelf, 1 Roll's Rep.” 5). 
1 Sid. 281. Gibſ. 206. (a) | 

By the civil law, the goods belonging to a church are 
forbidden to be alienated or pawned, unleſs for the te. 
demption of captives, for relief of the poor in time of 
great famine and want, or for paying the debts of the 
church, if a ſupply cannot be otherwiſe raiſed, or upon 
other caſes of neceflity or great advantage to the church, 
And in every alienation, the cauſe mult be firſt examined, 
and the decree of the prelate intervene, with the conſent 
of the whole clergy or chapter. I ad Civ. L. 142. 
But by the laws of England, the goods belonging to a 
church may be alienated : yet the churchwardens alone 
cannot diſpoſe of them, without the conſent of the pariſh; 
and a gift of ſuch-goods by them without the conſent of 
the ſidemen or veſtiy is void. Hail. c. 39. 


IX. Church rate. 


ſembled upon publick notice given in the church. And 


the major part of them that appear, ſhall bind the pariſh; 


or if none appear, the churchwardens alone may make the 
rate; becauſe they, and not the pariſhioners, are to be 
cited and puniſhed, in defect of repairs, But the biſhop 


cannot direct a commiſſion, to rate the 3 and 


2ppoint what each one ſhall pay: this muſt be done by 
the churchwardens and pariſhioners ; and the ſpiritual 
court may inflit ſpiritual cenſures till they do. Gt), 
196. 1 Bac. Abr. 373. | 175 

But if the rate be illegally impoſed, by ſuch commiſ- 
ſion from the biſhop, or otherwiſe, without the pariſh- 
ioners conſent ; yet if it be after aſſented to, and confirmed 
by the major part of the pariſhioners, that will make it 
good, Watf. c. 39. 

2. And theſe levies are not chargeable upon the land, 


equality and-indifterency. , Degge, P. 1. c. 12. 


r — 


(a) See Churchwar dens, 7. But in a later caſe, prohibi- 


tion was granted to ſtay a ſuit in the ſpiritual court for taking 


away two bells out of the ſteeple; for the churchwarden is a 


corporation, and the property is in him, and he may bring 
rrover at common law. 2 Salt, 547. Starky v. Church- 
wardens of Watlington. - 7 

| * hn 


Church, 329 


And houſes as well as lands are chargeable, and in ſome 
places houſes only ; as in cities and large towns where there 
are only houſes, and no lands to be charged. Heil. 1 30. 


2 Lutw. 1019. 


g. It hath been ſaid, that if a perſon be rated for the Whether there 


ornaments of the church, according to his land which he Sal! > two. 
bath in the pariſh z a prohibitiof lieth : becauſe for theſe the fabrick, and 
he ought to be rated according to his perſonal eſtate, another for or- 
2 Noll Abr. 291. — 
And that if a perſon who is not an inhabitant within 
the pariſh, . but hath land there, is rated there for the or- 
naments of the church according to his land; a prohibi- 
tion lieth : for the inhabitants ought to be rated for them, 
M. 20 J. And Yelvertoa ſaid, that this had been divers 
times ſo reſolved. 2 Rolls Abr. 291. | 556 
And Lindwood.: ſays, that perſons living out of the 
pariſh, and having lands within the pariſh, Tall be rated 
for the ſame in reſpe of real but not of perſonal charges; 
and for this he refers to ſeveral paſſages in the civil law. 


| Lindw. 255. 


And Dr. Gibſon ſays, a rate for the reparation of the 
fabrick of the church is real, charging the land, and not 
the perſon; but a rate for ornaments is perſonal, upon 
the goods and not upon the land. Thus it was defined 
and agreed in the court of king's bench, E. 8 Fac. where 
the tax was, for the reparation of the church, for church 
ornaments, and for ſexton's wages; and becauſe the per- 
ſon rated, though an occupier of land in the pariſh, dwelt 
out of it, he was declared to be unduly rated in the two 
laſt articlesz and it was further agreed, that if a tax be 
made for the reparation of ſeats in a church, a foreigner 
ſhall not be taxed for that, becauſe he bath no benefit by 
them in particular. The ſame diſtinction, as to orna- 
ments, was again declared to be good, M. 20 Fac. And 
long after theſe, in J/oodward”s caſe, in the 4 Ja. 2. where 
the matter was, a tax for the bells of the church, a pro» 
hibition was granted, upon this ſuggeſtion, that the party 
who prayed it, was not an inhabitant of the pariſh ; and 
the court gave for reaſon, becauſe it is a perſonal charge to 
Which the inhabitants alone are liable, and not thoſe who 
— occupy in that pariſh, and live in another. G16, 
196. N 

But upon ti ial of the ſame caſe, upon the prohibition, 
T. 1 V. it was determined, that H/oodward, although he 
lived in another pariſh, was liable: as will appear after» 


wards, 
And 
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- To be charged 


with equality as lands, and not for houſes : or to be laid only for arable 


indifference, 


* Which may be but a poor ſhepherd. The reaſon alleged 


in a foreign pariſh, are in judgment of law inhabitants 


gans, or ſuch like. And Mr. Bulflrode (1 Bulfr. 20.) te- 


Church, 


And Sir Simon Degge ſaith thus: There hath been ſome 
queſtion made, whether one that holds lands in one Pa» 
riſh, and refides in another, may be charged to the or- 
naments of the pariſh where he doth not reſide; and ſome 
opinions have been, that foreigners were only chargeable 
to the ſhell of the church, but not to bells, (cats, or orna- 
ments. But he ſays, He conceives the law to be clear 
otherwiſe; and that the foreigner that holds lands in 
the pariſh, is as much obliged to pay towards the bells, 
ſeats, and ornaments, as to the repair of the church ; 
otherwiſe there would be great confuſion in making ſevera} 
levies, the one for the repair of the church, the other 
for the ornaments, which he ſays he never obſerved 
to be practiſed within his knowledge. And it is pof. 
ſible that all, or the greateſt part of the land in a pariſh 
may be 'held by foreigners : and it were unreaſonable i; 
ſuch caſe to lay the whole charge upon the inhabitants, 


againſt this charge upon the foreigners, is chiefly becauſe 
the foreigner hath no benefic by the bells ſeats, and or- 
naments; which receives an anſwer in Feffrey's caſe (5 Ci. 
67.), for there it is reſolved, that landholders that live 


and pariſhioners, as well in the pariſh where they hold 
lands, as where they reſide; and may come to the pariſh 
meetings, and have votes there as well as others. For 
authorities in the caſe, it is clear by the canon law, that 
all Jandholders, whether they live in the pariſh or out of 
It, are bound to contribute. And he-bath ſeen (he ſays) 
a report under the hand of Mr. Latth, that it was reſolved 
in Hillymet's caſe, H. 6 Ja. and in Cbeſter's caſe in the 
10 Fa. that a foreigner that held lands in another pariſh 
wherein he did not reſide, was as much chargeable to 
the ancient ornaments of the church, as bells, ſeats, 
and tke like, as thoſe that lived in the pariſh ; but that 
ſuch landholders could not be charged to new bells, or- 


ports a caſe about the ſame time, that the chief juſtice 
Fleming and Mr. juſtice Milliamt were of the ſame opinion, 
and gave this reaſon, that the foreigner might come to the 
church if he pleaſed, Degge, P. 1. c. 12. Wen 

And the practice, for the eaſe and convenience thereof, 
ſeemeth now generally to go with this latter opinion. 

4+ If a pariſh plead a cuſtom for it to be laid only for 


lands, and to be excuſed for their paſtures ;' or to be _ 
bin only 


* 


Church, 


only for their ſheep walks, and not for the reſt ; the cuſtom 
cannot be good: for by the law, all lands and houſes are 
to be equally rated; and their paying for ſome part, can 


be no good cauſe for the diſcharge of the reſt. Hetl. 130. 


Latch. 203. | 
Stratford. All perſons, as well religious as others what« 


fever, having poſſeſſions farms or rents, which are not of tha 
glebe or endowment of the churches to be repaired, living witb- 
in the pariſh or elſewhere, ſhall be bound to contribute with the 
reft of the pariſbicners of the aforeſaid churches, as often as 


ſhall be needſul. to all charges incumbent upon the pariſhioners, | 


concerning their church and the ornaments thereof, by law or 
cftum; having reſpeft unto the quantity of ſuch poſſeſſimns and 
rents. Whereunts, fo often as ſhall be neceſſary, the ordinary 
ſhall compel them by eccleſiaſtical cenſures and ether lawful 
means, Lind. 255, 

Which are not of the glebe or endowment of the churches to bg 
repaired] Therefore if ſuch lands be of the glebe or endow» 
ment of the churches; he -who is tenant of the lands, 
ought not to contribute to ſuch repairs or ornaments. 
Lind. 255. 4 | TIS 
; Of the churches to be repaired] From hence it appeareth, 
that if there be lands within the pariſh belonging to 
another church, and which are of the glebe or endowment 
of ſuch other church; yet they who have ſuch lands, 
ought to contribute to the repairs and ornaments of the 
church of that pariſh, within which pariſh ſuch lands do 
lie. Lindo. 255. 

With the reſt of the pariſhioners] T his implieth, that they 
who live out of the pariſh, and have lands within the pa- 
riſh, ought to be rated amongſt the pariſhioners of that pa- 
riſh where the lands lie. Lind. 255. | 

Their church] To wit, the building, repairing, or other 
ſuſtentation thereof. Lind. 255. | 


Having reſpe& unto the quantity of ſuch poſſeſſions] Which 


ought to be eſtimated according tv the value of the rent, 
Lind, 255. 


5. If a perſon inhabiteth ia one pariſh, and hath land Land lying i 
in another pariſh, which he orcupieth himſclf there; he wochen 


ſhall be charged for this land, for the reparation ot the 
church of the pariſh in which the land lieth: becauſe he 
may come there when he will, and he is to be charged in 
reſpect of the land. 2 Rolls Abr. 289. 

But a perſon canaot be charged in the pariſh where he 


inhabiteth, for land which he bath in another pariſh, to 
t the 
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Church. 


the reparation of that church where he inhabiteth; for 
then he might be twice charged: for he may be charged 
for this ia the pariſh where the land lieth. 2 Rell; 46, 
289. 
* therefore the rate ſhall be laid upon all lands with. 
in the pariſh, although che occupiers inhabit in another Pa» 
riſh. Which point was firſt fully ſettled in Feffrey's caſe, 
M. 31 & 32 El. (5 Ce. 66,) where it was alſo reſolved (pur. 
ſuant to the opinion of divers civilians under their hands), 
that ſuch occupation of land maketh the perſon occupying 
@ pariſhioner, and entitles him to come to the aſſemblies of 
the ſame pariſh, when they meet together for ſuch pur. 
poſes ; and it was ſaid, that if ſuch lands were not liable 
to be rated, a perſon who inhabiteth in one pariſh might 
occupy the greateſt part of the lands in another pariſh, 
and ſo churches might come to ruin. And although, ſeven 
years after this, in the caſe of. Paget and Crumpton (Cr. 
El. 659.) a prohibition was obtained upon a ſurmiſe, 
that the perſon rated lived not in the pariſh ; yet upon 
fight of this precedent, Popham chief juſtice changed his 
opinion, and it was reſolved by him and the whole court, 
that a conſultation ſhould be granted; and now (lord 
Coke ſays) this is generally allowed and received for lay, 


Gib. 196. 


T. 1 V. Woodward and Makepeace, Woodward who 
lived in the dioceſe of Litchfield and Coventry, but oc- 
cupied lands in the pariſh of D, in the dioceſe of Peter- 
borough, was in the ſaid pariſh of D. taxed in reſpect of 
his land, as an inhabitant, towards a rate for new caſting 
of the bells; and becauſe he refuſed to pay, was cited in- 
to the court of the biſhop of Peterborough, and libelled 
againſt for this matter. And by the court; this is not 
a citing out of the dioceſe, within the ſtatute of the 32 Hl. 
8. c. 9. for he is an inhabitant where he occupies the 
land, as well as where he perſonally reſides : Secondly, 
that although he doth not perſonally live in the pariſh, yet 
by having lands in bis hands he is taxable : and whereas 
it was pretended, that the bells were but ornaments, it 


was held, that they were more than mere ornaments; 


that they were as neceſſary as the ſteeple, which is of no 
uſe without the bells; and Holt chief juſtice ſaid, if be 


'be an inhabitant as to the church, which is confeſſed, 


How can he not be an inhabitant as to the ornaments of 


Tenant to be 
charged, and not 
the leſſur. 


the church? 1 Salk. 164. | 
6. Where ſuch lands are in farm; not the leſſor, but 


the tenant ſhall pay. For (as it was determined in J 
Me = : 


& 


ST 


r 


ing of a bell, or the like compoſitions (which are clearly a 


_ Ciſcharge ſhewed. God. 153. 


Church, 
caſe before cited) there is an inhabitant and pariſhioner 
who may be charged; and the receipt of the rent doth 
not make the leſſor a pariſhioner. And fo it was reſolved 
in the 4 U. (4 Mod. 148.) where a libel was in the ſpi- 
ritual court, for not paying a rate; and the ſuggeſtion in 
order to a prohibition was, that the lands were in the 
occupation of his tenant, and himſelf was not a pa- 
riſhioner ; and it was held to be a good ſuggeſtion, and 
that the tenant ſhould be charged, and not the owner. 
\ 


Gib/. 197. 


„It is ſaid, that the patron of a church, as in right Ia what cake ths | 
d- ounder of a 


church may be 


of the founder, may preſcribe, that in reſpect of the ſoun 
ation, he and his tenants have been freed from the charge 
of repairing the church. Degge, P. 1. c. 12. 


8. The reRtory or vicarage which is derived out of it, ReQory how fac 
are not chargeable to the repair of the body of the church, <x<=pre«. 


ſteeple, publick chapels, or ornaments; being at the whole 
charge of repairing the chancel. Degge, P. 1. c. 12. 

But an impropriator of a rectory or parſonage, though 
bound to repair the chance), is alſo bound to contribute 
to the reparations of the church, in caſe he hath lands in 
the pariſh which are not parcel of the rectory. This was 
adjudged by the whole court in ſerjeant Davie's caſe, with- 
out any queſtion made of it. Gib/c 197. 


9. The inhabitants of a precinct where is a chapel, though Inhabitants of a 


it is a parochial chapel, and though they do repair that cha- 2 — 


pel, are nevertheleſs of common right contributory to the 
repairs of the mother church. If they have ſeats at the 
mother church, to go thither when they pleaſe, or re- 
ceive ſacraments, or ſacramentals, or marry, chriſten, or 
bury at it, there can be no pretence for a diſcharge. 
Nor can any thing ſupport that plea, but that they have 
time out 4 mind been diſcharged (which alſo is doubted 
whether it be of itſelf a full diſcharge); or that in con- 
ſideration thereof, they have paid ſo much to the repair 
of the church, or the wall of the churchyard, or the keep- 
diſcharge). Gibſ. 193. | 

Dr. Godolphin ſays, it is contrary to common right, 
that they who have a chapel of eaſe in a village, ſhould 
be diſcharged of repairing the mother church; for it may 
be that the church, being built with ſtone, may not need 
any reparation within the memory of man: and yet that 
doth not diſcharge them, without ſome ſpecial cauſe of 


10. The 


bow 


Church. 


354 
Hall of 4 o- 10. The hall of a company being rated to the repair 
pany» of a church, the ſpiritual court in caſe of non payment 
| may proceed againſt the maſter and wardens of ſuch com- 

pany. For the hall is liable to, pay, and they cannot 

proceed otherwiſe than by citation ; which may be execy. 

ted upon an aggregate corporation; and therefore the 

officers of the corporation are to be cited; and the rate 

paid by them is to be allowed in their accounts. T, Fang 


187. | 
Stall in a mar- 11. If a petty chapman take a ſtanding, for rent to 
rt. be paid by him, in the waſte of the manor within the mar. 


ket, for two or three hours every market day, to ſell his 
commodities, the market being holden there one day every 
week, but he inhabiteth in another pariſh ; he may not be 
rated to the reparation of the church for this ſtanding, 
2 RolPs Abr. 289. | 
Menner of fay- 12. An order and direction ſet down by Dr. King, Dr. 
ag the offe- Lewen, Dr. Lynſey, Dr. Hoane, Dr. Sweite, Dr. Steward, 
— and others, doctors of the civil law, to the number of 
thirteen in all, aſſembled together in the common dining 
hall of doctors commons in London, touching a courſe 
to be obſerved by the aſſeſſors, in their taxations of the 
church and walls of the churchyard of Wrotham in Kent; 
and to be applied gener-lly, upon occaſion of like repara- 
tions, to all places in England whatſoever, 

(1) Every inhabitant dwelling within the pariſh, is 
to be charged according to his ability, \whether in land or 
liviog within the ſame pariſh, or for his goods there; that 
is to ſay, for the beſt of them, but not for both. 

(2) Every farmer dwelling out of the pariſh, and hav- 
ing lands and living within the ſaid. pariſh in his own 

occupation, is to be charged to the value of the ſame lands 
or living, or elſe to the value of the ftock thereupon; 
even for the beſt, but not for both. | 
3) Every farmer dwelling out of the pariſh, and hav- 
ing lands and living within the pariſh, in the occupation 
of any farmer or farmers, is not to be charged; but the 
farmer or farmers thereof are to be charged in patticularity, 
every one according to the value of the land which he oc- 
cupieth, or according to the ſtock thereupon ; even for the 
beſt, but not for both. 

(4) Every inhabitant and farmer occupying arable land 
within the pariſh, and feeding his cattle out of the pariſh, 
is to be charged for the arable lands within the patilh, 

although his cattle be fed out of the pariſh. 
* | (5) Every 


$5." 


Church, 


(5) Every farmer of any mill within the pariſh, is to 
de charged for that mill; and the owner thereof (if he be 
an inhabitant) is to be charged for his hability in the ſame 

iſh, beſides the mill. | 

(6) Every owner of lands, tenements, copyholds, or 
other hereditaments, inhabiting within the pariſh, is to be 
taxed according to his wealth in regard of a pariſhioner, 
although he occupy none of them himſelf; and his farmer 
or farmers alſo are to be taxed for occupying only, | 

(7) The aſſeſſors are not to tax themſelves, but to leave 
the taxation of them to the reſidue of the pariſh. God. 


Append. 10, IN. 


13. The form of the church rate may be this: Form of the afs 
We the churchwardens and other pariſhioners of the det. 


* pariſh of in the county of and dioceſe 
« of ——— whoſe names are hereunto ſubſcribed, do 
« hereby this day of in the year at 
* our veſtry meeting for that purpoſe aſſembled, rate and 
e tax all and every the ,inhabitants and pariſhioners of 
" the pariſh aforeſaid, here under mentioned, for and 
«* towards the repairs of the church of the ſaid pariſh far 
« this preſent year, the ſeveral ſums following : viz. 


. 
A. B. — —— 1 2 0 
C D. — — © 3 © 
E. ” — — — O 2 6 
And ſo on. 
* * 5.) Churchwardens. 
E. F. 
4. K. K Pariſhioners, 
-. NE 


14. And if any perſon find himſelf aggrieved at the in- Appeal agrinft 
equality of any ſuch aſſeſſment, his appeal is to the ec- . 4 


clefiaſtical judge, who is to ſee right done. Degge, P. 1. 
6. 12. 


de (ved for, and to be recovered in the eccleſiaſtical courts, 
and not elſewhere. Degge, P. 1. g. 12. 

For the cognizance of rates made tor the reparation of 
churches and churchyards, belongs to the ſpiritual court, 


ts 


15. And if any of the pariſhioners refuſe to pay their Levying the aſs 
rates, being demanded by the churchwardens, they are to fe 
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Church. 


This is in conſequence of the foregoing ſtatute of the 
Ed. 1. concerning repairs as of ſpiritual cognizance; inaf. 


much as the right of judging of rates, and the inforcin 


of them, is of abſolute neceſſity to render the ſtatute ef. 
fectual. Gig.. 195. (a) 

Purſuant to this general doctrine, prohibitions have on 
many occaſions been denied, ot conſultations granted, by 
the temporal courts, As in'the cafe of Paget and C 

ton (Cro, El. 659); where it was moved, that they of 
the ſpiritual court would try the quantity of the Jand (the 
tax being according to the rate of their land, and the per. 
ſon pretending that he was taxed for more land than he 
really had) and it was alleged, that this was aiways tri- 


able at the common law; the reſolution of the court was, 


that the principal being ſuable in the ſpiritual court, the 
circumſtances. concerning it are inquirable and triadle 
there alſo: and a conſultation was awarded. So alſo 
where it was ſuggeſted in order to a prohibition, that the 
lands were over-rated ; and that the cuſtom of the pariſh 
was, not to be rated according to lands and houſes, but 
according to ſheep walks: the court declared, as to the 
firſt ſuggeſtion, that it was not material; becauſe rates 
being to be proportioned to the value of the land, the wa- 
luing of the land muſt properly belong to the ſpiritual 
court: and as to the ſecond, it was ſaid by Haughton 
{but not finally reſolved by the court) that of common 
right, the houfe and all the lands are chargeable to the 
Jeparation of the church ; and 'that cuſtoms, in prejudice 
of ſuch reparations, are void; as at another time, the 
diſcharge by cuſtom of goo acres of wood, from payment 
of church rates, was declared to be a cuſtom againſt law. 
Again, in the caſe of Longmore and Churchyard (Latc), 
217.), where the ſuggeſtion was, that by cuſtom the rate 
ought to be in proportion to the king's tax, and that the 
party was rated above that proportion; Bulſtrode aid, 
this was a ſpiritual matter, and ought to be tried in the 
ſpiritual court, unleſs ir appeared, that ſome proof which 

t to be allowed by the rules of the common law, 
had-been offered there and difailowed : and in the event, 


> — 
_— 


— 
_— 


(a)'s Rep. 66. Feffrey's caſe. And lately the court of K. B. 
re fu to grant a mandamus to churchwardens to make 2 
chorch rate, it being a ſubject of ecclefiaſhieal juriſdiction, 
Rees v. The Churchgcardens of St, Peter's, Thuford; 5 T. 
Rep. 364. | 

conſultation 


intere 

appea 

to be 
final, 


Church. 
conſultation was awarded by the whole court. 80 (Poph. 
197.) where it was alleged that the rate was impoſed 
needleſsly (viz. for caſting new bells, where there were 
four before) 'a prohibition was denied. In like manner 
(1 Ventr. 308.) where a prohibition was prayed, upon a 
ſurmiſe that the tax was impoſed upon one part of the 
pariſh, omitting the reſt; the court doubted, in regard it 
was not alleged, that they had offered that plea in the 
eccleſiaſtical court; becauſe reparation of churches is pro- 
per for their cognizance. And though a prohibition was 
granted, that the others might demur, if they thought fir, 
yet it was afterwards countermanded : for this may be 


properly pleaded in the ſpiritual court, and if not allowed, 


is cauſe of appeal. Gib. 195, | 
So if a ſuit is inſtituted in the eccleſiaſtical court for a 


church rate, and a cuſtom pleaded of a certain ſum, or 
of ſomething done, in lieu of the rate, and that plea is 
admitted, they may proceed to try that cuſtom in the 
ſame manner as a modus; but if the cuſtom is denied, it 
will be a proper ground for a prohibition (by the lord 
chancellor Hardwicke) for defect of trial in the eccleſi- 
aſtical court, for the trying of the cuſtom is the province 
of the common law. 1 Ahn, 289. 

So if the bounds of the pariſh come in diſpute in the 
eccleſiaſtical court, that is, if the party aſſeſſed aver that 


the land for which he is aſſeſſed lies in another pariſh, and 


not in the pariſh where it is aſſeſſed; if the party be con- 
tentious, he may have a prohibition, and try it at common 
law. Degge, P. 1. c. 12. 

And by the 17 Geo. 2. c. 37. Where there ſhall be any 
diſpute, in what pariſh or place, improved waſtes, and 
drained and improved marſh lands lie, and ought to berated; 
the occupiers of ſuch lands, or houſes built thereon, tithes 
zriling therefrom, mines therein, and faleable underwoods, 
ſhall be rated to this and all other parifh rates, within ſuch 
. pariſh and place as lies neareſt to ſuch lands: and if on 
application to the officers of ſuch pariſh or place to have 
them rated as aforeſaid, any diſpute ſhall ariſe, the juſtices 
of the peace at the next ſeſſions after ſuch application 
made, and after notice given to the officers of the ſeveral 
pariſhes and places adjoining to ſuch lands, and to all others 
intereſted therein, may hear and determine the ſame on the 
appeal of any perſon intereſted, -and may cauſe the ſame 
to be equally aſſeſſed; whoſe determination therein ſhall be 
final. Bat this ſhall not determine the boundaries of any 

Ce2 * pariſh 
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Arreſt inthe 
church or 


church) ard. 


Church. 


N or place, other than for the purpoſe of rating ſuch 
ands to the parochial rates as aforeſaid. 
And the church rate charged upon guaters, is recoyer. 


able before the juſtices of the peace, in like manner as are 


their tithes. TX * | 

Ik the churchwardens defer to make or collect their 
rate, until they are out of their office; they are deprived 
of all legal authority of doing either: but they may pre. 


| ſent the perſons in arrear, at the Eaſter viſitation when 


they go out of their office; and the dude. will cauſe juſtice 
to be done therein. Or their ſucceſſors may proſecute for 


"the ſame. 1 Bac. Ar. 376. (See Tit. Churthwardeng, 


13. el. ſeg. 


X. Churches not to be profancd. 


I. By the 50 Ed. 3. c. 5. Becauſe that complaint is mals 
to our lord the king, by the clergy of bis realm, that divers per- 
ens of boly church, whilft they attend to divine ſer vice in churches, 
churchyard, and other places dedicated to God, be ſundry time 
taken and arrefled by authority royal, and commandment ef other 
temporal lords, in offence of Ged and of the liberties of hal 
church, and alſe in diſi u bance of divine ſervices aforeſaid: t 
fame our lord the king will and granteth and defendeth upon 
grievous for feiture, that none do the ſame from hencefarth ; þ 
that colluſion or ſeigned 85 be nat ſound in any of the ſaid per- 
ſons of holy church in this behalf. | 

And by the 1 R. 2. c. 15. Becauſe that prelates di con- 
plain themſelves, that as well beneficed people of holy church, «; 
other, be arreſted and drawn out as well of cathedral churches 
as of other churches and their churchyards, and ſometime: 
whil/t they be intended to divine ſervices ; and ſo ar * and 
drawn out, be bonnd and brought to priſon, againſt the liberty 
"of holy church : it is ordained, that if any minifler of the ting, 
or other, do arreſi any perſon of holy church by ſuch manner, 
and thereof be duly conv1d : he fhall have impriſonment, and 
then be ranſomed at the king's will, and make gree to the partie! 
fo arreſled. Provided always, that, the ſaid people of hub 
church ſhall not hold them within the churches or ſanfuaris, 
by fraud or colluſion in any manner. | 

Whilft they attend to divine ſervice] And that as well on 


the week days, as on ſundays and holidays. Pat. c. 34. 
** Arreſted] And if any arreſt be made contrary to theſe 


ſtatutes, and the 1 arteſting doth preſently diſcharge 
7 , | | #1 ö | l . . 0 ” » . e 


- 
a7 ©, 


„ 

Church. 
the perſon arreſted, upon -pretence of ignorance, or the 
| like}; yet this will not excuſe the contempt iy making the 
arreſt, Walf. c. 34. (2), LESS 5 
By authority reyal] That is, in civil caſes only, betwixt, 
party and party; but not in caſes criminal: and there- 
fore a perſon may be_apprehended going to or returning 
from divine ſervice, by a warrant from a juſtice of the 
peace; it being for breach of the peace, and for the king: 

and fo in like caſes,  Watf. c. 34. (6) , 

Liberties of holy church] This was the common law of 
the church before ; of which theſe ſtatutes are only an 
mance. 12 Co, 100, ST | 
pen grituaus forfeiture] And he that doth offend againſt 
the aforeſaid ſtatutes, may not only be fined in the tem- 
poral court; but may be excommunicated by the eccleſi- 
aſtical judge for ſo doing, and condemned in colts, Wat}. 


_m@ © 


f Nevenheltfs, aſter all, notwithſtanding that the perſon 
arreſting is liable to be puniſhed for {o doing, yet the ar- L | 
reſt (if not on a ſunday) is good in law; ſo that if a refs 7 
cous de made, and thereby any perſon ſhall be killed, the 
killing is murder. Watf. c. 34. (e) ** 
2. By the 13 Ed. 1. ſt. 2. c. 6. The king commandeth, Fairs and mar- 
that from hencefurth neither fairs nor markets be kept in cbureba keu. 
yards, for the honour of the church, i 
Othobon. None Shall hold a market of any things ta be 
fold, nor preſume to exerci/e any traſfet in churches, Athon, 
137. IS 
Nor in churchyards, 7. l ; 8 
. Langton. Cauſes of bloo 1 not ard in the Tem 
| * or churchyard. 144 SOIT l * 
| Can. 88. The churchwardens or que//men and their aii. 
| ants ſhall Joffer no temporal courts, leeti, or lay juries, to be 
kept in the church, chapel, or churchjard. 3 | 
| Can. 88. The churchwardens or queſimen, and their Plays, 
| 
| 
| 
| 


AM. AS _ „ wy ww R9Q $4 


afſants, ſhall ſuffer no plays to be kept in the church chapel or 

churchyard (d). | 
The acting of plays in churches ſeemeth to have been 7 

frequent in this and other nations, during the times of 


popery ; as appears from the decretal epiſtle againſt them, 


} s * 158 
| (a) Cre. Car. 602. 
(5) Cro. Tac. 321. | - 
| (e) See 's Day, 6. 2 Kb. 277. 2 Bull. 72. 


%) See Churchwardens, 8. 
Cc 3 At 
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Feaſtings. 


Brawling, 


fault, & & & Ed. 6. c. 4. 1,1, 


Church. 


At the reformation, and for ſome time after, thoſe plays 
and interludes were very common; and, being repreſen. 
tations of the corruptions of the monks, and the popiſh 
clergy, were very acceptable to the hy bp In the time 
of archbiſhop Grindal, there were an idle ſort of people, 
who fet up bills daily, but eſpecially on holy days, invit- 
ing to their plays; by whoſe impure mouths God's word 
was profaned and turned into ſcoffs ; and the archbiſhop 
moved ſecretary Cecil for a proclamation to ſuppreſs them, 
And it appears by this canon, that this profane uſage was 
not then quite driven out of the churches and church- 
yards. 'Grbf. 191. „ = 

5. Can. 88. The churchwardens or. queſimen, and their 
aſſitants, ſhall ſuffer no feaſts, banquets, ſuppers, church ales, 
drinkings, or any other profane uſage to be kept in the church 
chapel or churchyard. 8 
©" Theſe five prohibitions do all refer to the wake, or 
feaſt of the dedication of churches; the obſervation of 
which, among chriſtians, was very ancient, and is parti- 
cularly injoined by the canon law, And in the laws of 
Edward the confeſſor, Of the times and days of the ling: 
peace, one time is, in the pariſhes of thoſe churches where 
the proper feftival of the faint is celebrated, But the 
obſervation of them, however pioufly intended, grew by 
degrees into great exceſſes of eating and drinking, and 
other irregularities ; which, by the way, were at firſt in 
fome fort indulged to the Engliſh by Gregory the great, at 
this feaſt of the dedication, in lieu of their ſacrifices while 
they were heathens, viz. that they might ſet up booths 
round the church, and there feaſt and entertain them- 
felves : But the entertainments being forbidden (as was 
before obſerved) the ſolemnity itſelf, though revived by the 


| book off ſports, bath been fince in great meaſure diſuſed ; 


and together with it, the diſorders by this canon here 
prohibited. Gf. 191. wo : 
5. Can. 88. The churchwargdens or queſimen, and ther 


fonte, ſhall ſuffer no muſter to be kept, in the church chapel 


or churchyard. 
7. Ham perſon ſhall, by words only, quarrel chide er brawl 


in any church or churchyard; it fhall be lawful unto the ordi- | 


nary of the place, where the ſame offence ſhall be done, and 
proved by tue lawful witneſſes, to juſpend every per fon fa of- 


 fending ; if he be a layman, from the entrance «f the church; 


and if be be a clerk, from the miniſtration of his office, for fo 
long time as the ſaid ordinary all think meet according to the 


70 


* 


Church, 


To ſuſpend every perſon fo offending] H. 1 5 Ja. Large and 
Alen. A prohibition was prayed upon this ſtatute, be- 
cauſe that coffs were given in the ſpiritual court: but it 


| was denied by the court; the coſts being there for the ex- 


pences of the ſuit: otherwiſe, if it bad been for damages, 
Cro. Fa. 462. : 


8. If any perſon ſhall ſmite or lay any violent hands upon gering- 


another, in any church or churchyard; then ipſe facto every 
perſon ſo offending ball be deemed excommunicate, and be ex- 
cluded from the fellowſhip and company of Chriſt's congregation. 
5&6 Ed. 6. c. 46.2 x 
Shall fmite or lay any violent hands] If one be aſſaulted in 
the church, or within a churchyard ; he may not beat the 
other, or draw a weapon there, although the other aſſaulted 
him, and it be therefore in his own defence: for it is a 
ſanctified place, and he may be puniſhed for that by this 
ſtatute. And it is the ſame in any of the king's courts, or 
within view of the courts of juſtice; becauſe a force in 
that caſe is not juſtifiable, though in a man's own defence. 
1 7575 1 Haw. 1 39: | FR 
I An, Wenmouth and Collins. It was moved to have 
a- prohibition granted to the eccleſiaſtical court, to ſtay a 
ſuit there againſt Wenmouth, for brawling in the belfrey, 
and ſtriking a man there, upon ſuggeſtion of this ſtatute, 
and alleging that all ſtatutes are conſtruable by the com- 


mon law, and that Wenmouth came there as mayor to 


ſuppreſs a riot: But the court (Holt chief juſtice being 
abſent) denied a prohibition, becauſe this offence was cog- 
nizable in the eccleſiaſtical court before this ſtatute, ratione 
loci; and the ſtatute, though it provides a penalty, doth 


; Not alter the juriſdiction. L. Raym. 850. 


Lay any violent band] But it hath been holden, that 
churchwardens, or perhaps private perſons, who whip 
boys for playing in the church, or pull off the hats of thoſe 
who obſtinately refuſe to take them off themſelves, or 
gently lay their hands on thoſe who diſturb the pertorm- 
ance of any part of divine ſervice, and turn them out of 
the church, are not withia the meaning of this ſtatute. 
i Haw. 139. 

In any church or churchyard] E. 33 El. In Dethici's 
caſe, who ſtruck another in St. Paul's churchyard in 
London; the court were clearly of opinion, that esthe- 
drals as well as other churches are within the meaning of 
this ſtatute. Cro, El. 224. 1 Leon. 248. Nb 

Ira fate] But notwithRandiog that the words of the 
latte be fo expreſſed, that he who ſaites another ſhall 
| Cc4 ipſo 


\ 


— 


Church. 

ipſo facto be deemed excommunicate, yet there ought ta 
be a precedent conviction at law, which muſt be tran. 
mitted to the ordinary, or elſe the excommunication muſt 
be declared in the ſpiritual court upon a proper proof of 
the offence there; for it is implied in every penal law, 
that no one ſhall incur the penalty thereof, till he be 
found guilty upon a Jawful trial: alfo it muſt be intended 
in the conſtruction of this ſtatute, that the excommuni. 
cation ought to appear judicially, becauſe otherwiſe theie 
could be no abſolution. 1 Haw. 139. 

In the cafe of ilſen and Greaves, H. 30 G. 2, A pro- 
hibition was moved for on this clauſe, and the ſuggeſtion 
was, that there ought to have been a previous conviction 
at law, But by the court, That is not neceſſary upon 
this clauſe. It is ſtill indeed an offence at common law, 
and a man may be incicted for it; but beſides this, he 
may be ih fable excommunicated by the ordinary. If 
there is a conviction at law, the ordinaty may uſe it as a 
proof of the fact; but he may proceed without any ſuch 
previous, conviction. And the proceedings of the two 
courts being diverſo intuitu, it is no objection to ſay, that 
a man will at this rate be twice puniſhed for the ſame of- 
fence. And this is common in many caſes : for the tem- 
poral courts proceed to puniſh ; the ecclefiaftical to amend, 
Burrow, Mansfield, 240. 

But there muſt be a ſentence declaratory at leaſt in the 
ſpiritual court: otherwiſe the excommunication could not 
have effect; for no excommunicato capiends could iflue, 
without a fgn:;ficavit from the ſpiritual judge; and no g- 
mificavit could iſſue but upon ſome proceedings before 
the ſaid judge; nor otherwiſe could the party ever be ab- 
ſolved. Biſſen aud Chat man, II. 9 G. 2. Cof. Hardwicke, 
n | 


Droving a ven- 9. If any perſen ſtall malicioufly flrike any perſon with any 


weapon, in any church or churchyard ; or ſhall draw any wea- 
pon in any church er churchzard, to the intent to flrike anather 
- with the ſame weapen : be Hall, on conviction ly veraidt of 
tiuelue men, or by bis own confeſſion, or by two lawful witneſſes, 
at the ſizes or ſeſſions, be adjudged to have one of hit ears 
cut off 3 and if Le have no ears, he Gall be burned in the cheel 


> 
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ta) And a plea of excommunication in the plaintiff ip/o fads, 
becauſe he had ſmitten, &c. without ſhewing an excommuni- 
cation by the orditary, or under his ſeal, was ruled to be ill, 
Cro, Bliz. 919. Win 182 

5 with 


— 


Chureh, 


with a hot iron, having the letter F, whereby he may by 
knoun and taken for a fray-maker and fighter ; and beſides, be 
Hall be and fland ipſo facto excommunicated as is aforeſaid. 
5&6 Ed. 6. c. 4. ſ. 3. | | 

Maliciouſly] It is not enough to ſay in the indictment, 
that he fruck, but it muſt be alſo that he did it maliciouſſy. 
Noy, 171. | 

0, Ault draw any weap:n)] If a man take up a ſtone in 
the churchyard, and offers to throw it at another ; or 
having a hatchet or ax in his hand, offers to ſtrike another 
therewith ; this is not an offence within theſe words: for 
theſe are not ſuch weapons as may properly be ſaid to be 
drawn, as a ſword or dagger, Watf. c. 34. 

To the intent to firike another] E. 33 Eliz, Penhalle's caſe, ' 
He was indiQed upon this ſtatute, for drawing his dagger 
in the church of B. again F. S. and it was not ſaid to the 
intent to flrike him; and for this cauſe the indictment was 
adjudged void. Gro, Eliz. 231. | 

In the year 1415, which was before this ſtatute, the 
wives of {rd Strange and Sir Jobn Truſſel, contending for 
precedency of place in the church of St, Dunſtan in the 
eaſt in London, their huſbands thereupon, with all their 
retinue, engaged in the quarrel, and within the FIR 
the church ſome were killed and many woynded, For 
which profane riot, ſeveral of the delinquents were com- 
mitted, and the church ſuſpended from the celebration of 
any divine office. By proceſs in the court chriſtian, the 
lord Strange and his lady were adjudged to be the criminal 
patties, and had this ſolemn penance impoſed upon them 
by that exemplary prelate archbiſhop Chicheley : the lord 
Strange walked bare headed with a wax taper lighted in 
his hand, and his lady barefooted, from the church of St. 
Paul to that of St. Dunſtan; which being rehallowed, the 
lady with her own hands filled all the church veſſels with 
water, and offered to the altar an ornament of the value 
of 10], and the lord a piece of ſilver to the value of 5l. 
Ken, Par. Ant. 560. 

By ſtatute 27 Ges. 3. cap. 44. No ſuit ſhall be brought 
in any eccleſiaſtical court for ftriking or brawling in any 
church ot churchyard after the expiration of eight calendar 
months, from the time when ſuch offence ſhall have been 


committed, 


10. If a man do break and enter a church in the night, — of 
an 


of intent to ſteal ; this is burglary ; for the church is the ® 
manſion houſe of Almighty God, 3 1nft. 64. 


And 
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Bandtuary . 


church, or goods dedicated to divine ſervice, that court 


| thereof was felony. 12 Co. 113. (e) 


. 


Church. 


And here, note a diverſity between a ſpiritual man of 
the church conſecrated to the ſervice of God, and goods 
dedicated to divine ſervice, or merely eccleſiaſtical ; for 
laying of violent hands upon a perſon in holy orders, the 
eccleſiaſtical court hath conuſance; but for the violent 
taking away, or conſuming of the ornaments of the 


(lord Coke ſays) bath no conuſance, for that it is not given 
ta them; as for taking away of the bible, the book of 
common prayer, the chalice, and the like; or for the taking 


away of an image out of the church ; but remedy muſt be far 
taken for theſe at the common law. 2 1. 492. lot 
But Dr. Hatfox ſays, a libel may be alſo in the fpiritu:; tal 
court againſt the offender, pro ſalute animæ et reforma. ga 
tiane marym z although not to recover damages, // a, a 
c. 39. | 
But this muſt be underſtood where the offence doth not th 
amount to felony ; for in that caſe, the ſpiritual court 
hath no juriſdiction. Axam. of the roar of ch, power, 90, 
In the lent affizes bolden at Leiceſter, 11 & 12 7, 
the caſe was, one Milliam Haines bad digged up the ſeveral 
graves of three men and one woman in the night, and 
had taken their winding ſheets from their bodies, and tai 
buried them again; and it was reſolved by the juſtices at in 
ſerjeants inn in fleet ſtreet, that the property of the ſheets pa 
remained the owner's, that is, in him who had property no 


therein, when the dead body was wrapped up therewith, 
for the dead body is not capable of it; and that the taking 


11. Anciently the church and churchyard was a fanc- 
tuary, and the foundation of abjuration; for whoever was 
not capable of this ſanuary, could not have the benefit 
of abjuration : and therefore he that committed ſacrilege, 


becauſe he could not have the privilege of ſanctuary, could * 
not abjure. This abjuration was, when a perſon had | 
committed felony, and for ſafeguard of his life had fled to tor 
the ſanctuary of a church or churchyard, and there before a] 
the coronet of that place within forty days. had confeſſed jel 
the felony, and took an oath for his perpetual baniſhment or 
out of the realm into a foreign country, chuſing rather to = 
laſe bis country than his life: but the foreign country yon 
into which he was to be exiled, might not be amongſt $4 
inkdels. , 3 Jul. 115. | ad 

| . foc 
| an 


(ea) 'Sce Burial, 11. v4 20 
But | 


Church. 


But by the act of the 21 Fa. c. 28. / 7. it is enafted, 
that no ſanctuary, or privilege 4 ſandtuary, ſhall be admitted 
or allowed in any caſe, By which act, ſuch abjuration as 
was at the common law, founded (as hath been ſaid) upon 
the privilege of ſanctuary, is wholly taken away: but 
the abjuration by force of the ſtatutes of the 35 El. c. 1. 
and 35 El. c. 2. in the caſe of recuſants, remaineth till ; 
becauſe ſuch abjuration hath no dependency upon any 
ſanctuary. 3 Ju. 115, 116. ; 

And the law was ſo favourable for the preſervation of 
fanctuary, that if the felon had been in priſon for the fe- 
lony, and before attainder or conviction had eſcaped and 
taken ſanctuaty in the church or churchyard, and the 
gaolers or others had purſued him, and brought him back 

ain to priſon z upon his arraignment he might have 
vleaded the ſame, and ſhould have been reſtored again to 
the ſanctuary. 3 nfl. 217. 


XI. Church-way. 


The right to a church-way may be claimed and main- 
tained by libel in the ſpiritual court. This is ſuppoſed 
in the ſeveral reports upon this head, by the mention of 
particular circumſtances, without which prohibitions would 
not have laid. Ayl. Par. 438. Gib/. 293. 

A church-way may commonly be claimed as a private 
way: and upon ſuggeſtion that it is a highway, a prohi- 
dition will be granted; ſo if the ſuggeſtion prove true, 
the right is triable at common law. Gi/. 293. 2 Roll's 
Abr. 287. Al. Par. 438. (a) | | 
[ Preſcription 


ah _— 


_— — — 


(a) A way to a pariſh church, or to the common fields of a 
town, or to a village, which terminates there, may be called 
a private way, becauſe it belongs not to all the king's fub- 
jets, but to the particular inhabitants of ſuch pariſh, bouſe, 
or village, each of which, as it ſeems, may have an action 
for nuſance therein; whereas nuſances in highways are pu- 
niſhable by indictment, and are not actionable unleſs they 
cauſe a ſpecial damage to ſome particular perſon. 3 Bac. Ab. 
54. Yet an indictment for ſtopping communem viam pedeſtrem 
ad eccleiam de Whitby was held . for it was taken to be a 


foot-way common to all, and not merely to the pariſhioners, 


and that the church was only the /erminus ad quem. I Vertr. 
208. cited in 2 R. 1175. If a way leading to a W 
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Church ok England. 


1 2 1 4 Re 
" Preſcription fot a church- way may be pleaded by any 
inhabitant in the ſpiritual court. This was done in the 
16 J. but upon ſuggeſtion that it had been enjoyed by 
rmiſſion only, and not as of right, a prohibition waz 
granted: as it was alſo in a caſe which Rolle meotions 
in the ſame year; when the churchwardens of Bithirn, 
and Bowe ſued for a Parkin. as appertaining to all the 
pariſhioners by preſcription. . Gib/, 293. ER 
Which caſe mentioned by Rolle is thus: If the church- 
wardens of a church ſue for a way to à church, that they 
claim to belong to all the pariſhioners by preſcription; a 
prohibition ſhall be granted; for this is temporal, 2 Rell; 


Abr. 28 J* 


« 
* 


Cborchieg of women. See Child-birth. 
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\_. Church of England. 


. THE eccleſiaſtical Nate of England, as it ſtandeth 

at this day, is divided into 'two provinces or 
archbiſhopricks, of Canterbyry and York. The arch- 
biſhop of Canterbury is ſtiled metropolitan and primate 
of all England, and the archbiſhop of York primate of 
England, Each archbiſhop hath within his province 
biſhops of ſeveral dioceſes. The archbiſhop of Canterbury 
hath under him within his province of ancient foundz- 
tions, Rocheſter his principal chaplain, London his dean, 
Wincheſter his chancellor, Norwich, Lincoln, Ely, 
Chicheſter, Saliſbury, Exeter, Bath and Wells, Wor. 
ceſter, Coventry and Litchfield, Hereford, Llandaffe, 
St. David's, Bangor, and St. Aſaph; and four founded 


— 
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be a private way, he who ought to repair may be compelled 
to repair by the eccleſiaſtical court, aod' no prohibition will 
Tie ; but otherwiſe, if it be a highway, though it lead toa 
church. March, 45. If it be a highway, that is, common to 
all his majeſty's ſubjects, the charge of repairing it, of com- 
mon right, lies on the occupiers of lands within the pariſh, 
but may be caſt on certain perſons by reaſon of incloſure, 
tenure, or preſcription, and, in ſome caſes, is to be regulated 


by the ſurveyors appointed by ſtat. 13 Go, 3. c. 78. Sex 


Bac.” 46.5%, 59. 
37 c 2 59 by 


a 


Church of England. 


by king Henry the eighth, erected out of the ruins of 


diſſolved monaſteries, Glouceſter, Briſtol, Peterborough, 
and Oxford. The archbiſhop of York bath under him 
four z the biſhop of the county palatine of Cheſter newly 
erected by king Henry the eighth and annexed by him to 
the archbiſhoprick of York, the county palatine of Dur- 
ham, Carliſle, and the Iſle of Man annexed to the pro- 
vince of York by king Henry the eighth : but a greater 
number this archbiſhop anciently had, which time hath 
taken from him. And every archbiſhop and biſhop bath 
his dean and chapter. The archbiſhop of Canterbury 


| hath the precedence, next to him the archbiſhop of York, 


next to him 'the biſhop of London, [next to him the 
biſhop of Durham, ] and next to him the biſhop of Win- 
cheſter; and then all other biſhops of both provinces after 
their ancientneſs. Every dioceſe is divided into arch- 
deaconries ; and every archdeaconry is parted into dean- 
rics; and deanries again into pariſhes, towns, and ham- 
lets. 1 Infl. 94. | 
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2. Whoever ſhall come to the poſſeſſion of the crown King to be of 
of England, ſhall: join in communion with the chutch of we church of 


England, as by law eſtabliſhed, 12 & 13 V. c. 2. .. 


England. 


3. By the 1 . c. 6. Oath ſhall be adminiſtred to His oath to 
every king or queen, who ſhall ſucceed to the imperial aa ts 


crown of this realm, at their coronation, to be admi- 
niſtred by one of the archbiſhops or biſhops, to be there- 
unto appointed by ſuch king or queen; that they will 


to the utmoſt of their power maintain the laws of God, 


the true profeſſion of the goſpel and proteſtant reformed 
religion eſtabliſhed by law; and will preſerve unto the 
biſhops and clergy. of this realm, and to the churches 
committed to their charge, all ſuch rights and privi- 
leges as by law do or ſhall appertain unto them, or 
any of them, 

And by the 5 An. c. 5. The king at his coronation 
ſhall take and ſubſcribe an oath to maintain and preſerve 
inviolably the ſettlement of the church of England, and 
the docttine, worſhip, diſcipline, and government thereof, 
as by law eſtabliſhed, . ſ. 2. 


_=> 4 LINES | 
4. By Can, 3. "Whoever ſhall affirm, that the church Penalty of dero- 


of England by law eſtabliſhed is not a true and apoſtolical * 


church, teaching and maintaining the doctrine of the 
apoſtles ; let him be excommunicated ipſo fado, and not 
reſtored but only by the archbiſhop after his repentance 
and publick revocation of this his wicked error. 


883 * 
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ating from it. 
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Churchwardens, 
And by Can, 7. Whoever ſhall affirm, that the govern. 
ment of the church of England under his 4 bf 
archbiſhops, biſhops, deans, archdeacons, and the 
that bear office in the ſame, is antichriſtian, or repug- 
nant to the word of God; let him be excommunicated 
ipſo facto, and fo continue until he repent, and publickly 
revoke ſuch his wicked errors. 
And moreover ; ſeditious words, in derogation of the 
eſtabliſhed religion, are indictable, as tending to a breach 
of the peace: as where a perſon ſaid, © Your religion is 
« a new religion, preaching is but prating, and prayer 
« once a day is more edifying.” 1 Haw. 7. 


Church⸗ſcot. 


THE church-ſcot, Spe. tat, was an oblation for 
the firſt fruits of corn, payable at martinmaſs. 
1 Still. 176. | | 


Churchwardens. | 


AND herein alſo of -que/imen, fideſmen, or aſſiſtants, 
Note, the office of churchwardens, ſo far as it 
relates to the repairs or other matters concerning the 
church, is treated of under the title Church; their cog- 
nizance of crimes and offences, falleth in under the title 
Utiſitation; and other branches of their duty, under 
divers other titles reſpectively: here it is treated only con- 
cerning their office in general, or ſuch other particulars as 
do not fall in more properly elſewhere. | 
1. In the ancient epiſcopal uod, the biſhops were 
wont to ſunimon divers creditable perſons out of every pa- 
riſh, to give information of, and to atteſ the diſordets of 
clergy and people. Theſe were called ee fynodalcs ; 
and were in after times a kind of impanneled jury, con- 
ſiſting of two three or more perſons in every pariſh, who 


were upon oath to preſent all hereticks and other irregular 


perſons, Aim, Par, Ant. 649. | 
5+ ak 1 : And 


Churchwardens. 
And theſe in proceſs of time became ſtanding officers 


in ſeveral places, eſpecially in great cities, and from 
hence were called /ynods- men, and by corruption /ideſmen : 


they are alſo ſometimes called que/fmen, from the nature 


of their office, in making inguiry concerning offences. 

And theſe fideſmen or queſtmen, by Can. go. are to be 
choſen yearly in eaſter week, by the miniſter and pa- 
riſhioners. (if they can agree), otherwiſe to be appointed by 
the ordinary of the dioceſe. 


But for the moſt part this whole office is now devolved. 


upon the churchwardens, together with that other office 
which their name more properly importeth, of taking 
care of the church and of the goods thereof, which they 
had of very ancient time, 
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2. All peers of the realm, by reafon of their dignity, Who are ex- 


are exempted from the office of churchwarden. Gi 
215. 
80 are all clergymen, by reaſon of their order. Id. 

In like manner all parlia ment men, by reaſon of theic 
privilege.” I. 

If an attorney of the king's bench be made a church- 
warden of the pariſh, he ſhall have a writ of privilege out 
of*the king's bench, ſhewing his privilege to be diſcharged 
thereof, by reaſon of his attendance in the ſaid court, 
E. 14 C. Felix Wilſon, being an attorney of the king's 
bench, was made churchwarden of Hanwell, and he te- 
fuſed, and was ſued in the ſpiritual court to take upon 
him the office; and a prohibition was granted. So in 
like manner, 7. 15 C. Mr. Barker being choſen chutch- 
warden of Aldermanbury in London, ſuch writ was granted. 
2 Rolls Abr. 272. | 

M. 21 Ja. Stampe, clerk of the tings bench, was choſen 
churchwarden of Kingſton, and had a writ of privilege to 
the ſpiritual court, requiring them not to compel bim to 
take the oath ; which writ being diſobeyee, he had z 
prohibition. 1 Noll. 368. | * 
By the 6 . c. 4. Every perfon that ſhall uſe and 
exerciſe the att of an apothecary withii the city of London 
and ſeven miles thereof, being free of the company of 
apothecaries, and who ſhall be /duly examined of his 


ſfill in the ſaid myſtery and ſhall be approved for the 


Tame; ſhall, for fo long as he ſhall uſe and exttcife the 
ſaid art, and no longer, be freed and exempred from all 
pariſh offices: and if he ſhall be choſen and elected into 
any ſuch- office, or be diſquieted or difturbed by reafon 


thereof; he ſhall, on producing a teſtimonial under the 
th. comm. n 


empted from 
being church- 
Wardens, 
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common ſeal of the ſaid corporation, of ſuch his exami. 
nation approbation and freedom, to the perion by whom 
he ſhall be ſo elected or appointed, or by or before whom 
he ſhall be ſummoned returned or required to ſerve or 
hold any ſuch office, be abſolutely diſcharged from the 
ſame, and ſuch nomination election return and appoint- 
ment ſhall be void and of none effect. And all perſons 
that ſhall uſe and exerciſe the ſaid art of an apothecary 
within any other part of the realm, and have been brought 
up and ſerved in the ſaid art as apprentices for ſeven 
years according to the ſtatute of the 5 El. c. 4. ſhall be 
freed and exempted from all ſuch offices within the fe. 
veral places where they live, ſo long as they ſhall uſe and 
exerciſe the ſaid art, and no longer; and if any perſon (© 
qualified ſhall: be elected or choſen into any ſuch office, 
ſuch nomination election return and appointment ſhall 
be void, unleſs he ſhall voluntarily conſent and agree to 
bold the ſame. , G2, 32. 
By the 1 V. c. 18. commonly called the act of tole- 
ration, if any perſon diſſenting from the church of England. 
ſhall be choſen or otherwiſe appointed to bear the office 
of churchwarden, or any other parochial office, and ſuch 


perſon ſhall ſcruple to take upon him ſuch office in ge- 
gard of the oaths or any other matter, or thing required 


by the law to be taken or done in reſpect of ſuch office; 
he ſhall and may execute the ſame by a ſufficient deputy 
by him to be provided, that ſhall comply with bo be. 
in that behalf: provided, that the ſaid deputy be allowed 
and approved by ſuch perſons and in ſuch manner as ſuch 


officer ſhould by law have been allowed and approved. 


And every teacher or preacher in holy orders or pre- 
tended holy orders, that is a miniſter preacher or teacher 
of a congregation, and duly qualified by the ſaid act, 
ſhall be exempted from being choſen or appointed to 
bear the oſſice of churchwarden, or any other parochial 
office. ſ. 7. 11. 

By the 10 & 1x V. c. 23. All perfons who have pro- 


fecuted a felon to conviction, and the firſt aſſignee of the 


certificate thereof, are exempted from the office of church- 
warden, in the pariſh where the offence was committed. 


1. 2. = py . - 

No perſon living out of the. pariſb, although he occu- 
pies lands within the pariſh, may be choſen church- 
warden; becauſe he cannot take notice of abſences from 


church, nor diſorders ia , for the due preſenting of them. 
Si 215. 
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3. By Can. 118. The churchwardens and fideſmen ſhall Cvſingehurcks 
be choſen the firſt week after eaſter, or ſome week follow» rs 
ing, according to the direction of the ordinary. 
And by Can. 89. All churchwardens or que/imen in every 
pariſh, ſhall be choſen by the joint conſent of the minifter and 
the pariſhioners, if it may be; but if they cannot agree upon 
ſuch 4 chaite, then the minifler ſhall chuſe one, and the pari- 
ſbioners another : and without ſuch a joint or ſeveral choice, 
none ſhall take upon them to be churthwardens, 
The books of common law interpret this with a limita- 
tion z namely, if a cuſtom hath not been for the pariſhi- 
oners to chuſe both. In which caſe when two have been 
choſen by the pariſh, on pretence of cuſtom, and one by the p 
incumbent on the foot of this canon, and the eccleſiaſtical 
judge hath refuſed to admit the ſwearing more than one 
of thoſe who have been choſen by the pariſh, upon ſur- 
miſe of ſuch cuſtom z mandamus's have been frequently 
granted by the temporal courts to ſwear the perſon fo 
elected by the pariſh : and alſo prohibitions have gone, 
in.caſes where the ſpiritual court hath attempted to try or 
over-rule the cuſtom, or otherwiſe to do any thing to the 
prejudice of that title, Upon which occaſion -it hath 
been ſaid, that churchwardens are Jay incorporations and | 
temporal officers ; and that of common right every pariſh 
ought to chuſe their own churchwardens, which right is EP? fest 4.4 the 
not to be overthrown but by proof of a contrary cuſtom); | e of Ev * I 
and that although one is ſworn, a writ may go to ſwear pu = nn 
another in the ſame place, to the end both parties may be 
made capable to try the rights Gib/. 215. (a) | 
For, by Coke chief juſtice; a convocation hath power 
to make conſtitutions for eccleſiaſtical things or perſons, 
but they ought to be according to the law and cuſtom 
of the realm: and they cannot make churchwardens that 
were eligible to be donative, without act of parliament. 
And the canon is to be intended, where the parſon had 
nomination of a churchwarden before the making of the 
canon. Gad. 162. 5 | 
7. 7 Car, A prohibition was granted againſt the church- 
warden choſen by the parſon of Sr, Magnus nigh London 
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(a) Cro. Car: 551. 1 Keb. 517. 3 Bur. 1420. Vid. gef. 6. 
When two ſets of churchwardens are ſworn in, the right is to 
de ſettled in an action. A quo wwrrante will not be granted, 
4s the office does not concern the rights or prerogatiyes.of the 
crown, 2 Str, 1196, 4T. Rep. 381. 4 1 2 9 
Vor, I. D d 
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bridge, by force of the canon ; upon a ſurmiſe, that the 
pariſh hath a cuſtom to chuſe both churchwardeng, 
2 Rolls Abr. 287. - 

And, by Hoelt chief juſtice; In London, generally, 
both the churchwardens ate appointed by the pariſh, 
L. Raym. 138. Gf 

E. 17 Fa. Warner's caſe. Warner, one of the church. 
wardens of All- Hallows in London, prayed a prohibition; 
for that, whereas by the cuſtom of the faid pariſh, the 
pariſhioners uſed every year to elect one of the pariſh, 
who had borne the office of ſcavenger, ſideſman, or con- 
ſtable, to be churchwarden ; and that every year one who 


had been fo elected churchwarden, was to continue a year 


longer, and to be the upper churchwarden, and another 
was to be choſen to him, who is called the under church. 
warden, that ſuch a choice being made in that pariſh of 
the ſaid Warner to be chorchwarden, the parſon notwith- 
ſtanding that election nominated one Carter to be .charch- 
warden, and procured him to be ſworn in the ecclefiafti- 
cal court, and denied the ſaid Warner to be church- 
warden according to the election of the pariſhioners ; and 
this by colour of the late canon, that the parſon ſhould 
have the election of one of the churchwardens : and this 
being againſt the cuſtom, a prohibition was prayed, and 
8a precedent ſhewn in the common bench, E. 5 Fa. for 
the pariſhioners of M albreot in London, where ſuch 2 
prohibition was granted: for it being a ſpecial cuſtom, 
the canons cannot alter it, eſpecially in London, where 
the parſon and churchwardens are a corporation to purchaſe 
and demiſe their lands; and if every parſon might have 
election of one churchwarden, without the aſſent of the 
2 they might be much prejudiced thereby. Cre, 
Ju. 532. 

Bur although the greateſt part of the pariſhes in London 
chuſe both the churchwardens by cuſtom ; yet in all the 
new ereRed pariſhes the canon ſhall take place (unleſs the 
act of parliament, in virtue of which any church was 
erected, ſhall have ſpecially provided that the pariſhioners 
mall chuſe both); inaſmuch as no com can be pleaded in 


ſuch new pariſhes. Gib/. 215. 


H. 5 G. Catten and Berwick. At a court of delegates, 


The cuſtom was, for the parſon to appoint one, and the 
two old churchwardens the other: but it went no further. 
In this caſe the two churchwardens could not agree, fo 
*the one preſents Berwick, and the pariſhioners at large 


ehuſe Catten, It was inſiſted for Berwick, that his caſe 
5172 > Q rr 
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was like that of coparceners, where if they diſagree, the 
ordinary may admit the preſentee of which he will, ex- 


cept the eldeft alone preſents. On the other fide it was 


aid, that the caſes widely differed ; for in the caſe of 2 


preſentation the ordinary hath a power to refuſe, but he 


hath not ſo in the caſe of churchwardens, for they are 


2 corporation at common law, and more temporal than 
ſpiritual officers. And a caſe was cited to have been ad- 
judged in the king's bench, where to a mandamus to 
ſwear in a churchwarden, the ordinary returned that he 
was a very unfit perſon; but a peremptory mandamus 
was, granted, becauſe the ordinary was not a judge in 


that caſe. And the court held, that by this diſagree- 
ment the cuſtom was laid out of the caſe; and then they 


muſt reſort to the canon: under which, Catten being 


daly elected, they decreed for him, with 601. coſts. 


Str. 145- 
In ſome places, the lord of the manor preſcribeth for 


the appointment of churchwardens :' and this ſhall not be 


tried in the eccleſiaſtical court, although it be a preſcription 
of what appertains to a ſpiritual thing. Ged. 153. 


E. 3 G. Stutter and Freſton. In the common pleas : 
Prohibition was granted to the ſpiritual court, where it 


was libelled againft the defendant, for not appearing. to 
take upon him the office of churchwarden, though thereunto 
appointed by the ordinary, And it was held, that although 


the pariſhioners and parſon neglect for ever ſo long to chuſe 


churchwardens, yet the ordinary hath no juriſdiction; 
for churchwardens were a corporation at common law, 
and they are different from queſtmen who were the crea- 
tures of the reformation, and came in by the canon law. 


The canons ſay, that churchwardens ſhall be choſen. by 


the parſon and pariſhioners, and if they diſagree, then 

one by the parſon and the other by the pariſhioners ; 

and otherwiſe they ſhall not be. By the court; the 

proper way is, to take a mandamus out of the king's 
Str. 52. 


403 


4. Any perſon elected to be churchwarden, and re- Refubng to a8. 


fuſing to take the oath according to law, may be excom- 
municated for ſuch refuſal; and no prohibition will lie. 
bf. 216. 


' 3G. . Caftle and Richardſon, Libel in the eccleſi-, 


Gi 
aſtical court, for not taking upon him the office of chapel- 
warden, The defendant pleads, that it is a donatiye ; 


and thereupon moved for a prohibition. And upon de- 


date, the lame was denied; the whole court being of 
| Dd 2 opinion, 
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opinion, that though there was a difference as to the in. 
cumbent, yet as to the pariſh officers there was none for 
they are the officers of the pariſh, and not of the patron 
of the donative. Str. 715. 

5. Boniface, V do decree; that laymen, when inquiry 
ſhall be made by the prelates and judges ecclefiaflical, for cor- 
refling the fins and exceſſes of ſuch as are within their juriſe 


diction, ball be compelled (if need be) by ſentence 7 excemmu · 


nication, to take an oath to ſpeak the truth. Lind. 109, 
That ordinaries were empowered by the laws of the 

church, to require an oath of the tefles nodales, appears, 
not only from this conſtitution, but allo. from the body 


of the canon law. And the ſame praQtice of admini- 


ſtring an oath, appears in the. eccleſiaſtical records of 
our own church; where it is often entered, that the pre- 
ſenters were eharged upon their conſciences, to diſcover 
whatever they knew to want amendment in things and 
perſons; and in proceſs of time, articles of inquiry were 
delivered to them, upon which to ground their preſent- 
ments. G8. 960. | 

But as conteſts grew between the two juriſdictions, ec- 
clefiaſtical and temporal; this was charged upon the ordi- 
naries and other eccleſiaſtical judges as an incroach- 
ment, that they inſerted divers things in their articles of 
viſitation, which were not of ſpiritual cognizance ; and 
that by requiring an oath from the churchwardens to pre- 
ſent according to thoſe articles, they did in conſequence 
require them to take an oath, which by law they could 
not and ovght not to perform. Upon this foundation, 
prohibitions were applied for and obtained, for removing 
thoſe matters from the ſpiritual to the temporal courts. 
Until at length, the conteſts of this kind multiplying, and 
cauſing great and frequent troubles, both to the ſpiritual 
and temporal courts ; an oath of a more general form was 
agreed on by the civilians and common lawyers, by which 
the churchwardens bound themſelves inſtead of preſenting 
ſuch things as were contained in the book of articles, to 
preſent ſuch things as to their knowledge were preſentable 
by the laws eccleſiaſtical of this realm. Gibſ. 960. 

Which oath of the churchwardens is this: “ You ſhall 
„ (wear, truly and faithfully to execute the office of a 
% churchwarden within your pariſh, and according to the 
6 beſt of your {kill and knowledge preſent ſuch things and 
<« perſons, as to your knowledge are preſentable by the 
ec laws eccleſiaſtical of this realm: So help you God, 
* and che contents of this book,” Gib. 216, ny 
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And the ſideſman's oath, agreed upon in like manner 
the civilians and common lawyers, is as follows: - You 
% ſhall (wear, that you will be afiſtznt to the church- 
« wardens, in the execution of their office, ſo far as by 
« Jaw you are bound: So help you God.” Gib/, 216. 

Which ſaid oath of the churchwardens, being thus mo- 
delled, was allowed and confirmed two ſeveral times in the 
court of king's bench; once in the 25th, and again in the 
29th of king Charles the ſecond ; before both which judg- 
ments, it had been expreſsly declared in the ſame court, 
that though ſome things might be inſerted in the articles of 
viſitation, which were not properly of eccleſiaſtical cogni- 
zance; yet if the oath was conceived and tendred in thoſe 
general terms, the churchwardens could not legally refuſe 
it: inaſmuch as the articles were offered only by way of 
dire dion and charge; and by the tenor of the oath, the 
eccleſiaſtical laws, and not the articles, were now become 
the legal rule and meaſure of their duty. Gib/. 961. (a) 

6. If the party elected offer himſelf, and the ecclefi- Refufing to ad- 
aſtical judge refuſe to tender the oath to him; a mandamus wiener the 
from the temporal court will be granted. Gif. 216. my 

H. 8& 9 W. K. and Martin Rice. A mandamus was 
directed to the archdeacon of St. Aſaph, to ſwear and ad- 
mit a perſon duly elected by the pariſh, according to the 
cuſtom, to be churchwarden. To which it was returned, 
that he was a perſon unfit, being a poor dairyman,' and 
the like. And the queſtion was, whether the archdea- 
con can refuſe to ſwear and admit the churchwarden fo 
elected, for any cauſe whatſoever, And it was reſolved, 
that he hath no ſuch power: for the churchwarden is an 
officer of the pariſh ; and his miſbebaviour will prejudice 
them, and not the archdeacon; for he hath not only the 
cuſtody, but alſo the property, of the goods belonging to 
the church, and may maintain actions for them; and for 
that reaſon it is an office merely temporal, and the arch- 
deacon is only a miniſterial officer. And therefore a pe- 
remptory mandamus was granted. L. Raym. 138. 

Which ſame caſe, as it ſeemeth, is reported by Salkeld 
under the name of Morgan and the archdeacon of Cardi- 
gan, as followeth : Mandamus to the archdeacon, to ſwear 
a churchwarden, being duly elected. The archdeacon 
made this return, that he was a poor dairyman, and a ſer- 
vant, and unable and unfit to exccute the office, And 
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(a) 3 Kib. 206. 1 Ventr. 127, 
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thereupon a peremptory mandamus was awarded : for the 
churchwarden is a temporal officer ; he hath the property 
and cuſtody of the pariſh goods; and as it is at the peri] 
of the pariſhioners, ſo they may chuſe and truſt whom 
they think fic; and the archdeacon hath no power to 
elect, or control their election. 1 Salt. 166. 
A. 11G. X. and Simpſon. Mandamus to the arch. 
deacon of Colcheſter, to ſwear Rodney Fane into the office 
of churchwarden, He returns, that before the coming 
of the writ, he received an inhibition from the biſhop of 
London, with a ſignification that he had taken upon him- 
ſelf to act in the premiſſes. But by the court, The te- 
turn is ill, It doth not appear, that the town of Col. 
_ Cheſter is within the dioceſe of the biſhop who inhibits; 
beſides, the archdeacon is but a miniſterial officer, and is 
. obliged to do the act, whether it be of any validity or not. 
And a peremptory mandamus was granted. Str. 610. 
M 11G. K. and White, To a mandamus directed to 
the archdeacon to ſwear a churchwarden ; he returned, 
that he was not elected. Upon opening which, Mr. juſ- 
tice Forteſcue ſaid, that it was ſettled, and had been 
often ruled, that the archdeacon could not judge of the 
: election; and therefore this return was ill: whereupon 
. a peremptory mandamus was granted. But note (faith 
Lord Raymond) it was certainly wrong; for the return 
was a good return, and hath often been made to ſuch 
. mandamus, and aQtions brought upon the return and 
tried. IL. Raym. 1379. | 
T. 11G. X. and Harwaed. Toa mandamus directed 
to the defendant Dr. Harwood, as commiſlary of the dean 
and chapter of St. Paul's, commanding him to ſwear Wil- 
liam Folbigg one of the churchwardens of the paiſh of 
St. Giles, Cripplegate, London; the defendant returned, 
that he was not elected. And it was inſiſted on the be- 
half of Folbigg, that the return was ill; that-the arch- 
deacon, who was only to obey the writ, could not judge 
of the eled ion: and therefore upon ſuch a return to ſuch 
a writ, a peremptory mandamus was granted laſt Michael- 
mas term, in the caſe of the kingiagainit White. That 
the archdeacon could not judge of the gualiti-s of a perion 
choſen by the pariſh, was cited H. 8 V. X and Rice. 
But Raymond chief juſtice, and Reynolds juſtice, held 
the return to be good. But upon the importunity of the 
counſel for Folbigg, and preſſing the authority of that 
caſe of the king againſt White, and no counſel for the 
defendant appeazjog, a rule was made for: a peremptory 
« | 10 mandamus 
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mandamus unleſs cauſe ſhewed. And at another day, the 
counſel for the defendant coming to ſhew cauſe againſt 
the rule, it was diſcharged, But the court not being 
unanimous, it was ordered to come on again in the paper, 
But Lord Raymond (who reporteth this caſe) ſaith, he 
never heard that it was ftirred again. But there can 
be no doubt (he ſays) but ſuch return is good. L. 
Raym. 1405. 

And the proper diſtinction, as to this point, ſeemeth to 
be taken in the caſe of Q, and Twitty, H. 1 An. Man- 
damus to ſwear a churchwarden, ſuggeſting that he was 
duly clefied. The return was, that be was net duly elefted. 
It was objefted, that this was not a good return, But by 
Holt chief juſtice: Where the writ is, to ſwear one duly 
clicted, there a return that he was not duly elected, is a 
good return, for it is an anſwer to the writ; but where it 
is to ſwear one choſen churchwarden, there a return that 
he is not duly choſen is naught, becauſe it is out of the 
wric and evalive, 2 Salk. 433. | 

H. 19 G. 2. Hubbard and Sir Henry Penrice, Toa 
mandamus to ſwear the plaintiff churchwarden of Heſton 


in Middleſex, the defendant returned, that he was not 


duly elected. And in the courſe of the trial, the queſtion 
was, where the common right of chuſing churchwardens 
reſts, The plaintiff inſiſted, it was in the pariſhioners at 
large as to both the churchwardens, and would therefore 
have left it upon the defendant, to ſhew a cuſtom or right 


in the parſon to name one. The defendant on the con- 


trary infiſted, that of common right it was in the parſon 
and pariſhioners, and therefore it lay upon the plaintiff to 
prove a cuſtom in the pariſhioners to chuſe both, And 
of this opinion was Lee chief juſtice, and that though there 
are ſome dictums to the contrary, yet they had never 
been regarded, The plaintiff therefore went on to prove 
a cuſtom to chuſe both by the pariſhioners, but failed in 
it; it appearing, that though the parſon had generally left 
it to the — yet he had ſometimes interfered. 
Lee chief juſtice likewiſe held, that a curate ſtood in the 
place of the parſon, for the purpoſe of nominating one 
churchwarden, Str, 1246. 
T. 3G. 3. X. and Dr. Harris. A mandamus was di- 


_ refted to Dr. Harris, commiſſary of the conſiſtorial and 


epiſcopal court of the biſhop of Wincheſter for the parts 
of Surrey, to admit and ſwear Henry Griffith and Thomas 
Garner churchwardens of the pariſh of St. Olave South- 
wark, And a likeemandamus was alſo directed to him to 

2 4 admit 
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admit and ſwear another ſet of churchwardens into the 
ſame office. Dr, Harris returns, that a cauſe was de, 
pending before him, in which it was diſputed, which of 
the two ſets of chutchwardens had been duly elected; 
and till that is determined, he cannot admit either one ſet 
or the other. By lord Mansfield and the court: The 
return is bad; the commiſſary cannot try the right. He 
- ought to obey both writs, and it is of no prejudice tg 
either party.— It was propoſed by the court, and con. 
ſented to by the parties, to try the right on a feigned 
iſſue; and the execution of the peremptory mandamus to 
be ſuſpended till after the trial, and then the peremptory 
mandamus to go to ſwear in thoſe that ſhall prevail upon 


Bur, Mansf. 1 420. 
Churchwardens 


] 7. The churchwardens are fo far incorporated by law, 
® corporation. as to ſue for the goods of the church, and to bring an 
action of treſpaſs for them; and alſo to purchaſe goods 
for the uſe of the pariſh ; but they are not a corporation 
in ſuch ſort as to purchaſe lands, or to take by grant; ex- 
cept in London, where they are a corporation for thoſe 


purpoſes alſo. Gi. 215. (a) 


And therefore, if any one give land to the pariſh, for 
the uſe of the church, it muſt not be to the churchwardeng 
and their ſucceſſors, but it ſhou!d be to feoffees in truſt to 
the uſe intended; which muſt from time to time be tie- 


newed, as the truſtees die away. Gib, 215. 


And although the churchwardens may have their action 
for the goods of the pariſh, yet they cannot diſpoſe cf 
them without the conſent of the pariſh; and a gift of 
ſuch goods by them without the conſent of the ſideſmen 
1 RilPs Apr. 393. 

Upon the like foundation, where an obligation is made 
to them and their ſucceſſors, and they die; their execu- 
ſucceſſors, Vin. Tit, 


or veltry, is void. Waiſ. c. 39. 


tors ſhall have action, and not their 
'Churchwardens. D. 


8. The perſons who are to make preſentments are now 
chiefly the churchwardens ; which is not according to the 
rule of the ancient canon law, nor according to the prac- 
tice of the church of Eygland before the reformation ; 
churchwardens being by their original office, only to take 


Preſentments, 


— 


(a) See Church, VIII. 3 & 24, and Cre. Ja. 532. But 
by 9 Geo. I. c. 7. the churchwardens, with conſent of the 


major part of the pariſhioners or inbabitants in veſtry 


purchaſe houſes to lodge and employ the poor ig. 


» May 


carg 
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care of the goods, repairs, and ornaments of the church ; 
for which purpoſes, and no other, they have been reputed 
a body corporate for many hundred years; but the buſi- 
neſs of preſenting was devolved upon them, by canons 
and conſtitutions of a more modern date. Gibſ, on 
Viſitot. 59. 

The ancient method was, not only for the elergy, but 
the body of the people within ſuch a diſtrict, to appear at 
ſynods, or (as we now call them) general viſitations ; 

for what we now call viſitations were really the annual 
ſynods, the laws of the church by vi/tations always mean- 
ing viſitations parochial;) and the way was, to ſelect a 
certain number, at the diſcretion of the ordinary, to give 
information upon oath concerning the manners of the 
people within the diſtrict; which perſons, the rule of 
the canon law upon this head ſuppoſes to have been ſe- 
lected, while the ſynod was fitting : but after wards, when 
the body of the people began to be excuſed from attendance, 
jt was directed in the citation, that four fix or eight ac- 
cording to the proportion of the diſtrict, ſhould appear 
together with the clergy, to repreſent the reſt, and to be 
the te/tes ſynodales, as the canon law elſewhere ſtyles them. 
But all this while, we find nothing of churchwardens 
preſenting, till a little before the reformation; when 
we find the churchwardens began to prefent, either by 
themſelves, or with two three or more credible pariſhioners 
joined with them : and this (as was before obſerved) 


ſeemeth evidently to be the original of that office, Which 


our canons call the office of fideſmen or aſſiſtants. Id. 
59, bo, 61. (a) 
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9. Every churchwarden is alſo an overſeer of the poor, Their duty as 
by the ſtatute of the 43 El. c. 2. and as ſuch is joined — * 


8 A 
, „ 1 


(a) As the churchwardens may preſent in the temporal, ſo 
alſo they may libel in the ſpiritual courts. 2 . & M. 
Newton, one of the churchwardens of St. Botolph's, London, 
libelled againſt Quiltes for topping the church door and win- 
dows by ſheds, &c. built, as he ſuppoſed, upon part of the 
churchyard. Upon which a prohibition was prayed, and the 
ſuggeſtion was, that they were not built upon any part of the 
churchyard, but upon a lay fee. But the court agreed, that 
no prohibition ſhould be granted to any ſuit in the ſpiritual 
court, for any nuſance or other matter done in the churchyard, 
upon a ſuggeſtion that the churchyard is a lay fee; for a 
puſance there is properly of eccleſiaſtical conuſance, Carth. 


151. See ,” 3» 432 J* 
Pr 151 Church, 3, 4+ 5 with 


Churchwardens, 


with the overſeers appointed by the juſtices of the tha 

0 in all matters relating to the poor: and indeed the church. tai 
wardens were the original overſeers long before there the 

were any others ſpecially appointed by act of patlia- pu 

ment (a). cot 

One church- 10. The releaſe of one churchwarden is in no caſe a bar in 
warden cannot to the action of the other; for what they have, is to the ing 


. of the pariſh. 

T. 7 Fo. Star ey and Berton. In prohibition : The caſe 
was; two chuchwardens fue in the ſpiritual court, for a 
levy towards the reparation of their church, and had a 
ſentence to recover, and colts aſſeſſed; the one releaſeth, 
and the other ſues for the coſts, and there this releaſe waz 
pleaded, and diſallowed. Whereupon he prays a prohibi. 
tion; and all this matter was diſcloſed in the prohi- 
bition; and the defendant thereupon demurred in law. 
And now it was moved, that this releaſe by the one, be- 
ing in the perſonalty, ſhould diſcharge the intire. But 
it was reſolved by all the court to the contrary ; for 
churchwardens have nothing but to the vie of their pariſh, 
and therefore tbe corporation conſiſts in the church- 
wardens; and the one ſolely cannot releaſe nor give 


away the goods of the church; and the coſts are in the ( 

ſame nature, which the one without the other cannot 8 

diſcharge. And of that opinion was all the court of ye 

king's bench. Wherefore it was adjudged for the de- ſe 

fendant.s Cro. Ja. 234. li 

How long they, 11, By Can. 89. T be churchwardens or queſtmen ſhall 20 

| 8 not continue any longer than one year in that office; ex- ki 
28 cept perhaps they be choſen again in like manner. 080 

8 For although in ſome places, there is but one new church- 1 
4 warden yearly elected; (he who was junior churchwarden by 

| | before, being continued of courſe ;) yet in that caſe the yy 
books of common law, as well as the canon, ſuppoſe a 8 

new election to be made of both. C/, 215. (5) o 

5 But by Can. 118. The office of all churchwardens and g 

ſideſmen ſhall be reputed to. continue, until the new u 

. churchwardens that ſhall ſuccecd them be ſworn, ft 

And although a pariſh preſcribe to chuſe two church- 0 

' wardens, and that the perſons ſo choſen ſhall continue in 5 
— — —— — * * 0 
| . a 

(a) For the appointment, powers, and duties of ower/cers, C 

' Tee Bott's Poor Laws by Conſt. ch. 1. Oc. and Burn's Juſtice, if 

title Poor, - 

) Cre. Ja. 532: No, 31. I 


that 


» > > 588 & 
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that office for two years; yet the pariſh may, notwith- 
ſtanding the preſcription, remove ſuch churchwardens at 
their pleaſure, and chuſe new ones: for, as it is ſaid, the 
pariſh might ſuffer great loſs, if the churchwardens ſhould 
continue ſo long in their office contrary to their will; for 
in that time they might waſte all the pariſh goods belong- 
ing to the church. als. c. 39. (a) 

12. Can. 89. All churchwardens at the end of their year, 
or within a month after at the mofl, ſhall before the minifler 
and the pariſhioners, give up a juſt account of ſuch money 
as they have received, and alſo what particularly they have 
beflowed in reparations, and otherwiſe for the uſe of the church. 
And laſt of all, going out of their office, they ſhall truly deliver 
wp to the pariſhioners whatſoever money or other things of right 
belonging to the church or pariſh, which remaineth in their 
hands ; that it may be delivered over by them, to the next 
churchwardens, by bill indented (b). 

A pft 


(a) 13 Rep. 70. 
(5) All churchwardens being alſo overſeers of the poor 
(ante, 9.), it will be proper to notice here the 17 Geo. 2. c. 38. 


Account, 


which regulates the mode of their accounting, and enatts, 


that © the churchwardens and overſeers of the poor ſhall 
yearly and every year, within fourteen days after other over- 
ſeers ſhall be nominated and appointed to ſucceed them, de- 
liver in to ſuch ſucceeding overſeers, a juſt, true, and perfeRt 
account in writing, fairly entered in a book or books to be 
kept for that purpoſe, and ſigned by the ſaid churchwardens 
and overſeers, of all ſums of money by them received, or 
rated and aſſeſſed, and not received; and alſo of all goods, 


chattels, ſtock, and materials, that ſhall be in their hands, or 


in the hands of any of the poor in order to be wrought, and 
cf all monies paid by ſuch churchwardens and overſeers ſo 
accounting, and of all other things concerning their ſaid 
office; and ſhall alſo pay and deliver over all ſums of money, 
goods, chattels, and other things, as ſhall be in their hands, 


unto ſuch ſucceeding overſeers of the poor; which ſaid account 


ſhall be verified by oath, or by the affirmation of perſons 


Juſtices is and are authorized and required to ad miniſter, and 


to ſign and atteſt the caption of the ſame at the foot of the ſaid 


account, without fee or reward ; and the ſaid book or books 
ſhall be carefully preſerved by the churchwardens and over- 


ſeers, or one of them, in ſome PROS or other place in 


every pariſh, town, or place; and they ſhall and are hereby 


required to permit an rſon there aſſeſſed, or liable to be 
9 | Pe y Pe adele, 


called Quakers, before one or more of his majeſty's juſtices of 
the peace; which ſaid oath or affirmation ſuch juſtice or 
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A juſt account] If the cuſtom of the pariſh is, for a cer- 
tain number of perſons to have the government thereof, 
and the account is given up to them; the cuſtom is good 
in law, and the account given to them is a good account. 
Gib. 216. | 

By bill indented) Lindwood, ſpeaking of the inventory 
of the goods of the church, to be delivered in writing to the 
archdeacon, ſays, „it were good that theſe writings ſhould 
„be indented, ſo that one part might remain with the 
« archdeacon, and the other with the pariſhioners :” from 
whence this branch of the preſent canon ſeemeth to have 


deen taken. Gb. 216. (a) 


M. 3 W. Syrrep and Stoakes, If money be diſburſed 
by churchwardens for repairing the church, or any thing 
elſe merely eccleſiaſtical ; the ſpiritual courts ſhall allow 
their accounts: but if there be any thing elſe that is an 
agreement between the pariſhioners; the ſucceeding 
churchwardens may have an action of account at law, 


and the ſpiritual court in ſuch caſe hath not jutiſdictien. 


12 Med. q. 

13. If a churchwarden in any caſe is maliciouſly ſued 
in the ſpiritual court for not making up his account, and 
is excommunicated, when in fact it hath been duly made; 
he may have a prohibition: and alſo an action upon the 
caſe will lie. Gi. 216, Bunb, 247. 

MH. 4 G. 2. Snewden and Herring. Where churchwar- 
dens have paſſed their accounts at a veſtry, the ſpiritual 
court ſhall not afterwards proceed againſt them to account 


upon oath, Bunb. 289. 


E. 7 G. 2. Wainwright and Bagſhaw, The churchwar- 


dens were cited into the court of Litchfield to account: 


they pleaded, that they had accounted at the veſtry, ac- 


— o— - 


- — 


aſſeſſed, to inſpect the ſame at all ſeaſonable times, paying 
fixpence for ſuch inſpection, and ſhall upon demand forth- 
with give copies of the ſame, or any part thereof, to ſuch 
perſon, paying at the rate of ſixpence for every 300 words.“ 

And in default of yielding up an account, and deliver- 
ing over money or goods, &c. in their hands as aforeſaid, 
they may be committed to the common gaol, by two or more 
joſtices of the peace, until they ſhall have given ſuch ac- 
count, and-yielded up ſuch money, goods, &c. 

The 43 Flix. c. 2. 4 2. had before directed an account to 
be given in by the overſcers within four days after the end of 
their year. | 

(#) Lind. 50. 

cording 


e200 Eau X27 


A 1 A *© 


their office. G1b/.. 196. (5) 
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cording to law; which was rejected; and a prohibition 
was granted, For the ordinary is not to take the ac- 
count; he can only give a judgment that they do account; 
and to what purpoſe ſhould they be ſent back to thoſe, who 
have taken their account already? Str. 974. 

T. 13 G. 2. Adams and Ruſh, By the court; The 
ſpiritual. court hath no juriſdiction to ſettle the church- 
wardens accounts, And a prohibition was granted, after 
ſentence allowing the accounts, and an appeal to the 
arches, Str. 1133. (a) | | 

And if the churchwardens have laid out the pariſh 
money imprudently and improvidently; yet if it be truly 
and honeſtly laid out, they muſt be reimburſed again t 
and the pariſhioners can have no remedy herein, unleſs 
ſome fraud or deceit be proved againſt them; becauſe the 
pariſh have made them their truſtees, But if they be 
going on in an expenſive way, the pariſhioners may come 
plain to the ordinary, in order to give a check to them, 
or to. procure (Dr, Gibſon ſays) a removal of them from 
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14. H. 3 G. 2. Dent againſt Prudence and Bond, Before Cannot bring 


the delegates. Adjudged, that the churchwardens Pru- 


dence and Bond could not cite the defendant Dent into 9 


the ſpiritual court, for non-payment of his church rate, 
aſter their year was expired; for they can only ſue in their 


politick capacity, and cannot inſtitute any ſuit after that 


capacity is gone.. It was agreed, that if the ſuit had been 
begun within-their year, they might have proceeded in 
it after their year was out, this being of neceſſity to pre- 
vent people from delays in order to wear out the year; 
but in regard this ſuit was not eommenced till the year 


ſuit, the defendant Dent was diſmiſſed. Str. 852, 1 Bac. 


Abr. 376. (c) : : 
15. If the churchwardens for the time being, neglect 


(a) The ſpiritual court may compel the churchwardens to 
deliver in their account, but cannot decide on the propriety 
of the charges, Therefore if they take any ſtep after the ac- 
counts are delivered in, it 1s an exceſ: of juriſdiction for which 
a prohibition will be granted, even after ſentence, Leman v. 
Goulty, 3 T. Rep. 3. | 

(5) Ante, 11. 


le) See Church, IX. i» fire. 
away 3 


was out, and no precedents were ſhewn to warrant this 


actions, after 
their office 18 
pired. 


But their ſuc- 
to bring an action for any of the goods of the church taken 1 


Yet they may 
be relieved in 
©qui'y. 


Churchwardens, 


away; their ſucceſſors may bring treſpaſs for them, in 
reſpect of "their office: but then the new churchwardens 
mult ſay, to the damage of the pariſhioners, and not of 
themſelves ; though the old churchwardens, in whoſe time 
the goods were taken away, might ſay either. Wat, 
c. 39. (a) e 

And if any of the goods of the church are detained, or 
not delivered by the predeceffor ; the ſucceſſor hath an ac- 
tion againſt him alſo. Gib/. 216. 

I6. E. 13 Au. Nichelfon and Maſlers. On a bill in ehan- 
cery againſt ninety pariſhioners, by the executrix of one of 


the churchwardens of /Yoodford, to be reimburſed 


laid: out by the teſtator as church warden, for rebuilding 
the ſteeple of the church: it was objected, that this matter 
was proper for the eccleſiaſtical court, and not for this 
court. But by Harcourt chancellor, the plaintiff is pro- 
per for relief in this court, and there are many precedents 
of the like nature. And it was decreed, that the pariſh- 
ioners ſhould reimburſe the plaintiff the money laid out by 
her teſtator, with coſts of this ſuit; and that the money 


vn 1 raiſed by a pariſh rate. Vin. Tit. Churchwar- 
dens. C. 


7; 1718. Radver pariſh in Wales. The churchwardem, 


28 being a corporation for the goods of the pariſh, com- 


menced z ſuit with the conſent and by order of the pa- 
riſh, concerning a charity for the poor: in which ſuit 
they miſcarried. And then they brought a bill againſt the 


| ſubſequent churchwardens, to be repaid the coſts by them 


expended; and had a decree for it. It was proved, that 
from time to time the pariſh was made acquainted with 
what they did; and though there was no veſtry by pre- 
ſcription, yet a veſtry book, kept for the pariſh acts, was 
allowed as evidence of their conſent. - They are the truſ- 
tees of the pariſh; and the pariſhioners ought to contri- 
bute, and not lay the burden upon theſe poor people the 


_ churchwardens. And the annual ſucceſſive churchwar- 


dens need not to be made parties, as they are renewed. 
Py the maſter of the rolls. Vin. Tit. Churchwardens, C. 

But it is ſaid, the ſpiritual court hath no power to order 
a rate to reimburſe the preceding churchwardens, and 
2 prohibition was granted after ſentence, in the caſe. of 
Dawſon and Wilkinſon, T. 10 & 11 G. 2. becauſe upon 
the face of the order it appeared the eccleſiaſtical court 


— 


(a) Cro. Elis. 145. * 106 


Citation. 415 


had no juriſdiction: And by the whole court of king's 
bench unanimouſly, There cannot be a rate made to te- 
imburſe the churchwardens ; becauſe they are not obliged 
to lay any money out of their own pockets. . Caſes jn the 
time of Lord Hardwicke, 381. | | 

17. If an action be brought againſt any churchwardens, Their protection 
or perſons called ſworn men, executing the office of Þy the law in 
churchwarden, for any thing done by virtue of their of- tente 
fice ; they may plead the general ifſue, and give the ſpe- office, 
cial matter in evidence: and if a verdict is given for them, 
or the plaintiff ſhall be nonſuit, or diſcontinue; they 
ſhall have double coſts. 7 J. c. 5. 21 J. c. 12. 

M. 8 Car. Kerchevel againſt Smith and others. Action 
upon the caſe was brought againſt them; becauſe that 
they being churchwardens, preſented the plaintiff falſly 
and maliciouſly, upon a pretended fame of incontinency, 
Upon not guilty, it was found for the defendants, and 
moved, that they might have double coſts, becauſe they 
were troubled and vexed for matter which did con- 
cern their office, But it was reſolved, it was not within 
the ſtatute ; for it is merely eccleſiaſtical ; and the ſtatute 
was never intended, but where they ſhall be vexed con- 
cerning temporal matters which they do by virtue of their 
office, and not for preſentments concerning matters of 
fame, Cro, Car. 285. (a) 


Churchyard. See Church. 
Ciſtercians. See MPonaſteries. 


Citation. 


I, A Citation is a judicial act, whereby the defendant, Citation, what. 
by authority of the judge (the plaintiff requeſting 
it) is commanded to appear, in order to enter into ſuit, 


(a) By 9 Geo. 3. c. 37. Churchwardens, for paying the 
poor otherwiſe than in lawful money, are to forfeit to the 
poor not leſs than 108. nor more than 20s. And by 27 Geo, 3. 
7 37+ 23. Churchwardens and overſeers, on notice from 
a. juſtice of the peace, are to proſecute pawnbrokers offend- 
ing againſt that a&, at the expence of the pariſh, 

* S 4 2 


* 


416 © Citation, 


at g certain day, in a place where juſtice is adminiſtred, 


dther 

Conſet, 26. wp away 3 
Form of a cita- 2. The citation ought to contain, 1. The name of the afterw: 
2 judge, and his commiſſion, if he be delegated: if he is cordin 
an ordinary judge, then the ſtyle of the court where he excom 
is judge. 2. The name of him who is to be cited. 3. An indeed 
appointed day and place where he muſt appear ; which the cit 
day ought either to be expreſſed particularly to be fuch a nable ; 
day of the week or month, or elſe only the next court hencef 
day (or longer) from the date of tae citation: and the time de ſent 
of appearance ought to he more or leſs, according to the gets; 
diſtance of the place where they live. 4. The cauſe for meſſen 
which the ſuit is to be commenced. 5. The name of them e 
the party, at whoſe inſtance the citation is obtained, dean 0 
Conſet. 26. | | party t 
By Can. 120. No biſhop, chancellor, archdeacon, of- ment { 
ficial, or other eccleſiaſtical judge, ſhall ſuffer any gene · certain 
ral proceſſes of quorum nomina to be ſent out of his court: Oth 
except the names. of all ſuch as thereby are to be cited, citatio 
ſhall be firſt expreſsly entered by the hand of the regiſter mit th 
or his deputy under the ſaid proceſſes ; and the ſaid pro- ſome p 
ceſſes and names be firſt ſubſcribed by the judge, or his Stra 
deputy, and his ſeal thereto affixed, cials a 
The rule of the ancient canon law in which caſe was, mand 
that by the general clauſe Quidam alii in citations, not be ext 
more than three or four perſons ſhould be drawn into judg- is free 
ment; whoſe names (quorum nomina) the perſon who matter 
obtained the citation was particularly. to expreſs, that diſclol 
there might be no room for fraud, in varying the names unto t 
at pleaſure, Gib/. 1009. | pariſhi 
A company in London, refuſing to pay a church rate them 2 
ſet upon their hall, the maſter and wardens were cited ordina 
into the eccleſiaſtical court by their ſirnames and names ſaid, | 
of baptiſm, with the addition of maſter and wardens of niſters 
the company of waxchandlers. And upon moving for 2 citatio 


prohibition, becauſe they were cited in their natural capa- 
' city, when it ſhould have been in their politick capacity, 
the court held the citation to be good, becauſe the body 
politick could not be cited, and there was no remedy but 
in this way: and a prohibition was denied, H. 33 & 34 
C. 2. Skin. 27. | | 
By whom to be 3. Otho, Foraſmuch as we are given to underſtand, that 
oxecoted, they who have obtained letters citatory do ſend them by 


three vile meſſengers, to the place where the perſon to be him tc 
cited is ſaid to inhabit ; which letters two of them do put uſual ; 
up over the altar of the church of that place, or in ſome thereo 

8 other Vo 


Citation, 


dther place there, and the third preſently taketh them 
away; from whence it cometh to paſs, that two of them 
afterwards giving their teſtimony that they cited him ac- 
cording to the manner and cuſtom of the country, he is 
excommunicated or ſuſpended as contumacious, whereas 
indeed he was not contumacious, nor knew any thing of 
the citation: Therefore to take away this moſt abomi- 
nable abuſe, and other ſuch like, we do ordain, that from 
henceforth lettefs citatory in cauſes eccleſiaſtical ſhall not 
be ſent by thoſe who obtain them, nor by their meſſen- 
gers; but the judge ſball ſend them by his own faithful 
meſſenger, at the moderate expence of the perſon ſuing 
them out; or at leaſt the citation ſhall be directed to the 
dean of the deanry [that is, to the rural dean] where the 
party to be cited d welleth, who at the judge's command- 
ment ſhall faithfully execute the ſame by himſelf or his 
certain and truſtry meſſengers. Athon. 63. * 

Otbab. We do decree, that when the judge ſendeth a 
citation againſt any perſon who is abſent; he ſhall com- 
mit the execution thereof to the dean of the place, or to 
ſome perſon certain. Athon. 123. a 

Stratford. Whereas biſhops and archdeacons, their offi- 
cials and other ordinaries, and their commiſſaries, com- 
mand primary citations for the correction of offenders to 
be executed by reQtors, vicars, or pariſh prieſts; and it 
is frequently laid to their charge, that concerning thoſe 


matters for which the citation is made they perverſely 


diſcloſe the confeſſions of the parties cited made privately 
unto them, whereby they are greatly ſcandalized, and the 
pariſhioners for the future refuſe to confeſs their fins unto 
them: we do ordain, that primary citations from the ſaid 
ordinaries ſhall not be ſerved by the tectors or others afore- 
ſaid, but by the officials, deans, apparitors, or other mi- 
niſters of the ſaid ordinaties. And if any ſuch primary 
citations ſhall be committed to the rectors, vicars, or 
prieſts; they ſhall not be bound to obey them, but the 
ſame and all ſubſequent cenſures and proceſſes thereupon 
ſhall be utterly void and of no effect. Lind. go. 


4. By the aforeſaid conſtitution of Otho; the perſon to In what manner 
whom the citation is directed ſhall diligently ſeek the party do de executed, 


to be cited, 

And when he hath found him, he is to ſhew to the party 
cited the citation under ſeal, and by virtue thereof cite 
him to appear at the time and place appointed: And it 1s 
uſual alſo to leave a note with him, expreſſing the contents 


thereof, 1 Ovght, . 
Vol. I. * E e But 
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ſafely done), And in ſuch caſes, they ſhall be proceedel 
x 10 - againſt 


Citation, 


But if it be returned upon the citation that the defen. 
dant cannot be found, then the plaintiff's proctor peti. 
tioneth, that the defendant may be cited perſonally (if he 
can), to appear and anſwer the contents of the former ci. 
tation ; and if not perſonally, then by any other ways and 
means, ſo as the party to be cited may come to the know. 
ledge thereof ; and this is that which is called a citation 
iis et modis, or a publick citation, ſeeing it is executed 
either by publick edit, a copy thereof being affixed to 
the doors of the houſe where the defendant dwells ; or the 
doors of the pariſh church where he inhabits, for the ſpace 
of half an hour in the time of divine ſervice; or by pub- 
lication in the church in time of divine ſervice; or, as 
it hath been ſaid, by the tolling of a bell, or the ſounding 


of a trumpet, or the erecting of a banner. This being 


done, a certificate muſt be made of the premiſes, and the 
citation brought into court; and if the party cited appear 


not, the plaintiff's proctor accuſeth his contumacy (he 


being firſt three times called by the crier of the court) 
and in penalty of ſuch his contumacy requeſteth that he 
may be excommunicate. Ceonſet. 34. 1 Ought, 49. 

Bur the citation muſt be ſerved at the door or outſide of 
a man's houſe ; for the houſe may not be entered in ſuch 
caſe without his conſent. Lind. 87. Athon. 63. 

To this purpoſe, by the aforeſaid conſtitution of Oth: it 
is directed, that if the perſon to whom the citation is 
committed ſhall not be able to find the party; he ſhall 
cauſe the letters to be publickly read and expounded, on 
the Lord's day, or other folemn day, in the church of 
that place where he hath uſually dwelt, during the cele- 
bration of the mals, | 

Or gublickly in the ſtreet (faith 4thon), if he be bin- 
dred from entring the church: otherwiſe he ſhall read the 
citation in the church, and leave a copy thereof upon the 
altar: and the abſent perſon, by other ways means and 
cautions (if any occur) ſhall be cited, before he be pro- 
ceeded againſt as contumacious. Athen. 65. 

In like manner, by a conſtitution of archbiſhop Me- 


pbam; in certain caſes, they who cannot be perſonally 
. cited, ſhall be cited at their houſe, if they have any at 


which they can be ſafely cited; if they cannot be ſafely 
cited at their houſe, then in the pariſh church where ſuch 
houſe ſtandeth; or if they have no houſe, then in the ca- 
thedral church of the dioceſe, and alſo in the church of 
the pariſh where the offence was committed (if it can be 
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Citation. 
inſt in the ſame manner, as if they had been cited per- 
oral, Lind. 85. | | an 
5. B 


the ſame conſtitution, it is ordained, that all or- Citing out of 
the diaceſe, 


dinary judges of the province do readily aſſiſt one another 
in making citations and executions, and in executing all 
lawful mandates. 

Yet by the ancient laws of the church, the metropoli- 
tan was forbidden to exerciſe judicial authority in the 
dioceſe of a comprovincial biſhop, unleſs in caſe of ap- 
peal or vacancy. And therefore when archbiſhop Peccham 
excommunicated the biſhop of Hereford for reſiſting this 
concurrent power, and affirming againſt the archbiſhop 
that he could not exerciſe any juriſdiction excluſive of the 
biſhop within the biſhop's own dioceſe, nor take cogni- 
zance of cauſes there per querelam ; the archbiſhop de- 
fended his claim, not upon the common right of a metro- 
politan, but upon the peculiar privilege of the church 
of Canterbury, that the church of Canterbury enjoyeth 
ſuch a privilege, that the archbiſhop for the time being 
may and ought to hear cauſes ariſing within the dioceſes 
of his ſuffragans, and that in the firſt inftance, Which 
6 probably ſprung from the archbiſhops of Canter- 

ury being legati nati to the pope. Gib. 1004, 

But now, by the ſtatute of the 23 Hen. 8. c. g. intitled, 
The bill of citations ; here great numbers of the king's 
ſubjectt, as well men, wives, ſervants, as other the king's. 
ſubjefts, dwelling in divers dioceſes of this realm of . 
ard Wales, have been at many times called by citations and other 
proceſſes compulſary, to appear in the arches, audience, and 


4 


uber high courts of the archbiſbops of this realm, far from and 


tut of the dioceſe where they dwell ; and many times to anſwer 


to ſurmiſed and feigned cauſes, and ſuits of defamation, with- 
2 7 . ſuch OS like cauſes and matters, which 
have been ſued more for malice and for vexation than for any 
Juſt cauſe of ſuit 3 and where certificate hath been madt by the 
fummoner, apparator, or any ſuch light literate” perſon, that 
the party again whom any ſuch citation hath been awarded, 
hath been cited or ? wap wn) and thereupon the ſame party ſo 
certified to be cited or ſummoned hath not appeared according to 
the certificate, the ſame therefore hath been excommunis» 
cated, or at the leaft ſuſpended from all drvine ſervices; and 
thereupon before that he or ſhe could be abſolved, hath been com- 
pelled, not only to pay the fees of the court whereunto he or ſhe 
was ſo called by citation or other proceſs, amounting to the ſum 
of 28. or 20 d. at the leafl; but alſo to pay to the ſummoner, 
eppardter, or other light * perſon by whom be or ſbe was 
| e2 fo 
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ſo certified ta be ſummoned, for every mile being diſlant from 
the place where he or ſbe then dwelied, unto the ſame cout 
whereunto he or ſhe was fo cited or ſummoned to appear, 2d; 
to the great charge and impove / iſbment of the king's ſubjef,, 
and to the great occaſion of miſbebaviaur and miſliving of wive;, 
women, and ſervants, and ts the great impair ment and dimi- 
nution of their good names and honeſties © it is therefore enafied, 
that no manner of perſon ſhall be from henceforth cited ar ſun. 
moaned or otherwiſe called to appear by Fr or by any prach- 
rator, before any ordinary archdeacon commiſſar y official or any 
other judge ſpiritual,. out of the dioceſe or peculiar juriſdidim 
where he ſpall be inhabiting at the time of awarding or going 
Harth of the ſame citation vr ſummons (except it ſhall be for any 
of the cauſes hereafier uritten, that is to ſay, (1) for any ſyi- 
ritual offence or cauſe committed or omitted by the biſhop, arh- 
deacon, commiſſary, official, or other perſon having ſpiritual 
turiſadidtion, or being a ſpiritual. judge, er by any, other perſon 
within the dioceſe or other jut iſdiclian whereunta ke ſhall b; 
cited or otherwiſe lawfully called to appear and anſwer ; ard 
(2) except. alſo it ſball be upon matter ar cauſe of appeal, or for 
other lawful cauſe, wherein any party ſha'l find himſelf grieved 
er wronged, by the erdinary or judge of the dieceſe or juriſdic- 
tion, or by any of bis ſubſtitutes officers or miniſlers, after the 
matter or cauſe there firfl commenced and begun to be ſhew:d unto 
the arehbiſbep or biſhop or any other having peculiar juriſdiction, 
within whoſe province the dioceſe or place peculiar is; or (3 


in caſe that the biſbop or other immediate judge or ordinary dare 


not nor will not convent the party to be ſued befire bim; of (4) 
in caſe that the biſhop of the dioceſe or judge of the place, within 
Thoſe. juriſdittien or before whom the juit.by this at ſhall lt 
cammenced and proſecuted, be party directly or indirectly to the 
matter or cauſe of the ſame ſuit ; or (5) in caſe that any bijhip, 
or any inferior judge, having under him juriſdiftion in his own 
right and title, or ly commiſſion, make requeſt er inſtance to 
the archbiſhop, biſhop, or other ſuperior ordinary or judge, to 
take treat examine or determine the matter before him or his 


fub/titutes, and that te be done in caſes only where the law 


civil. or canon doth affirm execution of ſuch requeſt or inſlance 
of juriſdictien to be lawful or tolerable) ; upon pain of forfei- 
ture, to every perſon by any ordinary commiſſary official or ſub- 


 fiitute by virtue of his office or at the ſuit of any perſon 10 be 


cited or etherwiſe ſummamed or called contrary to this, af, of 


double damages and co/1s, to be recovered by action of debt or 
Apen the caſe, in any of the king's high courts, or in any other 


competent temporal court of record; and upon pain of forfeiture 


er every perſon fo ſummoned cited or otherwiſe called as 2 
ne ; "00 


Citation. 

faid to anſwer before any ſpiritual judge out of the dioceſe or 
other juriſdict ion where the ſaid perſon divelletb, 101, half to 
the king, 24 balf ts him that will ſue in any of the king's ſaid 
courts. + I, 2, 3+ 

Provided alwoys, that it. ſhall be lawful to every archbiſhop 
of this realm to cite any perſen inhabiting in any biſhops dioceſe 
within his province, for cauſes of hereſy ; if the biſhop or ether 
ordinary immediate thereuato conſent, or do not bis duty in pu- 
niſbment of the ſame. ſ. 4. 

Provided alſo, that this ſhall nat extend to the preroga- 
tive of the archbiſbep of Canterbury, for calling any perſon 
out of ” dioceſe wherg he inbabiteth, far probate of any tefla- 
ment. . 5. 

Previded alſo, that this act ſhall not be prejudicial to the 
grchbiſhop of Vork, far probate of teflaments within his pro- 
vince and juriſdiction, by reaſon of any prerogative. ſ. 7. 

Far from and out of the dioceſe] By reaſon of this expreſ- 
Gon in the preamble, it was doubted in the 6 Ja, whether 
the archbiſhop was not at liberty (notwithſtanding this 
28) to cite the inhabitants of London and other neigh- 
bouring places of the ſame dioceſe, into bis court of 
arches ; which would be no more a grieyance to. the ſub- 
je, than the being cited into the conſiſtory of London; 
and could not properly be called a citing out of the dio- 
ceſe, ſince the court of arches is held within the dioceſe 
of London, But all the juſtices of the court of common 

leas held, that the archbiſhop is reſtrained by this act 

2 citing any inhabitants of London, beſides his own 
peculiars ; hecauſe the excuſing the ſubject from travel 
and charges was not the only benefit intended by it, but 
alſo the benefit of appeals; and by dioceſe in this ſtatute, 
was ynderſtood juriſdiction; and, as to the language of 
the preamble, that the enacting parts of ſtatutes are in 
many caſes of larger extent than their preambles are, 
6 1005, 

n the next reign, H. g Car. in Gabbet's caſe, the like 
point came under conſideration again, and prohibition to 
the arches being prayed, the determination was as follows ; 
＋ aid, that he was informed by Dr. Duck, chancel- 
or of London, that there hath been far long time a com- 
poſition between the biſhap of London and the archbiſhop 
of Canterbury, that if any ſuit be begun before the arch- 
biſhop, it ſhall always be permitted by the biſhop of Lon- 
don; ſo that it is as it were a general licence, and ſo not 
ſued there but with the biſhop's aſſent; and for that rea- 


loa the archbiſhop never makes any viſitation in London 
Ee 3 dioceſe. 
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Citation. 
dioceſe. ay bereupon the prohibition was denied. Gilf, 
100 . a 

Nel the caſe of Ford and Weldon, H. 15 & 16C, 2. 
when the ſame compoſition was urged ip the court of 
king's bench, againſt a prohibition to the arches, the 
court was divided; Hide chief juſtice, and Windham, 
againſt the prohibition ; and Twiſden and Keyling for it, 
Againſt the prohibition it was ſaid, that the arches it 
within the dioceſe of London, and that the compoſition 
amounts to a licence; and for the probibition, that Lon. 
don is not within the juriſdiction of the arches, and that 
the compoſition is taken away by the ſtatute, inaſmuch 


as no agreement between ordinaries can prejudice the peo. 
ple, for whoſe benefit the ſtatute was made, Gilf, 


00k (5) | 
That no manner of perſon ſhall be from benceforth cited] But 


if a man is cited out of his dioceſe, and appears, and ſen- 


tence is given, or if he ſubmits himſelf to the ſuit; he 


ſhall have no benefit by this ſtatute, nor will a prohibition 
be granted. Gib. ro00b. Carth. 33. 

ut of the dioceſe] And that as it ſeemeth, whether the 
ſee be full or vacant. For in the 13 or 14 Fa. io the caſe 
of one Pictever, it was reſolved upon this ſtatute, that if 
a biſhoprick within the province of Canterbury be void, 
and fo the juriſdiction be devolved to the metropolitan ; 
he muſt hold his court within the inferior dioceſe, for 
ſuch cauſes as were by the eccleſiaſtical law to be holden 
before the inferior ordinary ; and the prothonotaries ſaid, 
it had been ſo formerly reſolved. But a little before this, 
in the 11 Fa. the contrary was reſolved; that is, where 
one was cited out of his dioceſe before the archbiſhop of 
Canterbury as guardian of the ſpiritualties, not only probie 
bition was denied ; but it was further ſaid, that if he bad 
been cited before him as metropolitan, it would have been 
granted upon this ſtatute. Gibſ, 1006, 
Or peculiar juriſdiftion] That is, whether they be cited 
out of ſuch peculiar to the arches, or before the ordinary 
within whoſe dioceſe the peculiar doth lie. And Coke 
ſaid, that if a man be ſued out of his dioceſe, yet if he be 
ſued within his own proper peculiar, he is not within this 
ſtatute. Gib. 1006. | 
] dere he ſhall be pr] H. 8 Ja. an attorney in the 
king's bench was ſued in arches for a legacy; and, 
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(a] Cre. Car. 339. (6) Sir F. Rn. 91. 1 Keb. 651. 
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Citation, 


for that he inhabited in the dioceſe of Peterborough, pro- 
hibition was prayed and granted ; becauſe though he re- 
mained here in term time, he was properly inhabiting 
within the juriſdiction of the biſhop of Peterborough, 
Gibſ. 1006, 2 Brownl. 12. 

But, T. 17 C. 2. when one was cited into the arch- 
deacon of Canterbury's court, for not coming to church 
at Biddenden in the county of Kent, and pleaded that he 
was an inhabitant in the dioceſe of Chicheſter, the court 
declared, that if a man be cited within the dioceſe, though 
he be not an inhabitant there, but only comes there to 
trade or otherwiſe, yet this is not within the ſtatute; and 
that if it were otherwiſe, there might be offences commitr- 
ted within the eccleſiaſtical law, which could not be pu- 
niſhed at all; for men would offend in one county, and 
then remove into another, and ſo eſcape with impunity, 
Gibſ. 1006. Hardr. 421. 

ut in the caſe of Meſtcote and Harding, E. 15 C. 2. 
when the ſuit was for tithes in the dioceſe of Sarum, where 
they lay, and prohibition was obtained upon this ſtatute 
becauſe the defendant inhabited in London ; the court; 
upon notice that the ſuit was for tithes, granted a con- 
ſultation, and declared that that caſe was not within the 
ſtatute : though the contrary ſeems to have been agreed, T. 
9 Fa. in the caſe of Jones and Boyer, Gibſ. 1006. 1 Lev. 

2 Brownl. 27. 

T. 1 W, Wandward and Makepeace, Woodward, who 
lived in the dioceſe of Litchfield and Coventry, but occu- 
pied lands in the dioceſe of Peterborough, was there taxed 
in reſpe& of his land, as an inhabitant, towards a rate for 
new caſting of the bells, and becauſe he refuſed to pay, 
was cited into the court of the biſhop of Peterborough; 
and libelled againſt for this matter. And by the court z 
tais is not a citing out of the dioceſe, for he is an inhabit- 
ant where he occupies the land, as well as where he per- 
ſonally reſides, 1 Salk. 164. 

MH. 11 V. Machin and Molin. In a declaration in 
attachment upon prohibition, the caſe was, that the plain- 
tiff lived in Nottingham within the province of York, 
and there ſubtracted tithes, and then removed into Lin- 
colnſhire within the province of Canterbury. Afterwards 
he happened to go to York, and was ſued there in the 
court of the archbiſhop ſor the ſubtraction aforeſaid, and 
had a prohibition on the ſtatute for citing him out of bis 
dioceſe. But at laſt, after debate, à conſultation was 
awarded, for that the W of tithes is local, _ 

2 4 * 


424 


Citation. 


by the ſtatute of the 32 H. 8. c. 7. muſt be ſued before 
the ordinary of that place where the wrong was done; 
otherwiſe in caſes tranſitory, where the action follows the 
perſon of the offender: And, as it was argued by the 
counſel, this is not citing out of his dioceſe within the 
ſtatute; becauſe the dioceſe where he lives hath not 3 
Juriſdiction, and if he might not be cited in this caſe, the 
thing would be remedileſs and diſpuniſhable. So if a pe- 
culiar is in two dioceſes, and a man who dwells in one of 
the dioceſes in the peculiar, is cited to the court of the 
peculiar held in the other dioceſe ; this is not a citing out 
of the dioceſe, becauſe it is within the peculiar. 2 Salk, 


49. IL. Raym. 452. 534. 
9 T. 5 An. lat and Lid. A difference in this caſe 


was taken by Holt chief juſtice, where a man of another 


dioceſe is taken flagranti delicto e He ſaid, where the party 
goes into another dioceſe, and is commorant there, and 
comes back caſually into the firſt dioceſe, in ſuch caſe 
the citation cannot be good; for ſuppoſe a man comes 
caſually into the dioceſe of London, and commits a crime 
there, and then goes back to the dioceſe where he dwells, 
and then caſually-comes to London again, it ſeemeth that 
he cannot be here cited ; but if he had been cited before 
he left London, then that would be flagranti delicto. Hollis 
Rep. 605. 

. judge or ordinary dare not, nor will not, con vent 
the party] In archbiſhop Parker's regiſter, we find the 
archbiſhop to have put benefices in another dioceſe under 
ſequeſtration, by reaſon of the negligence of the ordinary; 
but this is an act only of voluntary juriſdidtion. And 
before the reformation, we find the archbiſhop requiring 
biſhops to proceed againſt particular perſons in their dio- 
ceſes, or ſhew cauſe why himſelf ſhould not procecd, 
os 1007. 

e party] If the cauſe be begun before the archbiſhop, 
though the biſhop or other judge (who was party in the 
cauſe) dieth whilſt it is depending, and ſe the occaſion 
ceaſeth upon which it was firſt brought before the archbi- 
ſhop; yet he being in poſſeſſion of it, it ſhall not be re- 
moved. Gihſ. 1007. (a) 

| Make 


—— 
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(a) Cro. Jac. 483. For per Doderidge, J. by the civil law 
the death of the plaintiff or defendant is not any abatement 
of the libel, but they have a reviver, as we a reſummons, in 
| rayiſhment 


_ _ 


Citation, 
Make requeſt or inflance to the archliſhip] M. 19 C. 2, 
in the caſe of Balten and Butn, prohibition was prayed 


to the arches, for citing out of the dioceſe of Worceſtex, 


and day given to ſhew cauſe. At the day, the plaintiff in 
the arches ſhewed letters of requeſt from the biſhop of 
Worceſter ; to which it was objected, that this ought not 
to come in upon motion, but ought to be pleaded ; for 
the ſtatute ſays, they ſhall only be admitted where the 
civil or canon law doth allow; and therefore it is a mat- 
ter proper to be argued, that the court may be informed 
by civilians, whether the law allows it or not in the pre- 
ſent caſe, But prohibition was denied, in the king's 
bench, and in the exchequer; in both which courts, it 
was held ſufficient to exhibit the letters of requeſt upon 
motion, without putting the party to plead. Alſo it hath 
been ruled upon this ſtatute, that the archdeacon cannot 
ſend a cauſe depending before him, immediately into the 
arches; for that he hath no power to appoint another 
court, but only to remit his own court, and to leave it tq 
the next: for ſince his power was derived from the bi- 
ſhop, to whom he is ſubordinate; he muſt yield it to him 
of whom he received it, G1 1007. 1 Lev. 225. 

In caſes only where the law civil or canon doth affirm execu- 
tian of Juch requeſt or in/lance of juriſdiction to be lawful] It 
was held by the civilians, in the caſe of Jones and Jones 
T. 9 Ja. that it was abſolutely in the power of the ordi- 


nary to ſend any cauſe to the archbiſhop at his will, wich- 


out afſigning any ſpecial reaſon; for which they cited the 
authority of divers canoniſts, But Hobart (and, as it 
ſeemeth, the court) ſaid, that to expound the ſtatute 
thus, 40 wit, that the ordinary may at his will and plea» 
ſure ſend the ſubject from one end of the kingdom to 
another without cauſe, was both againſt the letter of the 
ſtatute, and did utterly elude it; that the purpoſe of the 
law was, to provide for the eaſe of the ſubje& more than 
for the juriſaiction of the ordinary, which appears, in that 
there is action given to the ſubject and penalty to the king 
for the vexation, but none to the ordinary; and that this 
very clauſe ſays, it is to be done in cafes only which the 
civil or canon law alloweth ; which would be a vain re- 
frifion, if it were left as general as before, that is, if it 


— —— 
— 


raviſhment of ward; and the intent of the ſtatute is not thac 
ſuch a cauſe ſhould be remanded, whereby the plaintiff hould 
loſe the coſts of his ſuit, 


were 
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were lawful or tolerable in all caſes, without cauſe. 


Citation. 


Gibſ. 1007. Hob. 185. 2 Brownl. 27. 

or cauſes of hereſy] In the caſe of Pelling and WWhiſt, 
H. 8 An. which was a cauſe of hereſy, Dr. Pelling ap. 
pealed to the delegates from a refuſal on the part of the 
dean of the arches, to cite Mr. Whiſton before him, upon 
letters of requeſt from Dr. Harwood, commiſſary of the 


exempt and peculiar juriſdiction of the dean and chapter 


of St. Paul's. The ground of the dean's refuſal was, that 
letters 'of requeſt from Dr. Harwood did not lie before 
him, becauſe in a caſe of hereſy the biſhop of the dioceſe 
hath juriſdiction in places otherwiſe exempt within his 
dioceſe; and notwithſtanding the ſtatute of citations, an 


beretick may be cited to appeat before him upon letters 


of requeſt from the Judge of the peculiar ; hereſy being 
none of the five cafes in which a perſon may be cited 
out of the dioceſe or peculiar juriſdition, within which he 
dwells. Gibſ. 1007. Comyns. 199. 

For probate of any teſtament) In Hughes's caſe, M. 11 Ja, 
where one who dwelt in Somerſetſhire had made his will, 
and his executors were libelled againſt in the arches; it 
was ſaid by juſtice Warburton to have been agreed by all 
the juſtices, that the exception. in this ſtatute doth only 
extend to probate of wills ; and prohibition was awarded, 
* 1007. Godb. 214. 

ut in the 24 & 25 C. 2. where one was cited out of 

the dioceſe, to anſwer a ſuit for a legacy, into the prero- 
2 where the will had been proved; prohibition was 
nied : becauſe there the executor muſt give account and 


| be diſcharged. 1 Ventr. 233. | 


And by Holt chief juſtice, in the caſe of Machin and 
Moltom, E. 11 V. If a will be proved in the prerogative 
court of Canterbury, a ſuit upon it for a legacy muſt be 
in the arcbes, which is the provincial court, though the 
party lives in another dioceſe. L. Raym. 453. 

And in the caſe of Eagworth and Smalridge, MH. 3 G. 2. 
where the caſe was, that a prohibition was prayed to a 
fuit for a legacy in the arches againſt the executot, for 


that he was cited out of his dioceſe, and it appeared that 


the teſtator having bona notabilia in ſeveral dioceſes, his 
will was proved in the prerogative court of Canterbury; 
for the defendant it was infiſted, that the exception of the 
probate of wills draws after it neceſſarily an exception of 
ſuits ariſing upon ſuch wills proved; that the ſtatute is 


an affirmance of the canon law; that by the canon law, 
à will cannot be proved in the arches, nor can * 


Citation, 


be ſued for in the prerogative court, which is a point 
miſtaken by the reporters, who ſay the legacy muſt be 
ſued tor where the will is proved; both the prerogative 
and che arches are within the archbiſhop's juriſdiction ; 
and if the legatee is not ſuffered to ſue in the arches, he 
can ſue no where. And the court denied the prohibition. 
Fitz-Gib. 110. 

Where two are executors, and one of them lives in the 
dioceſe of London, and the other in one of the peculiars 
of the arches ; the ſuit againſt them as executors ſhall be 
in the arches. -Y 1005. (a) 

By Can. 94. Ne dean of the arches, nor official of the 
archbiſhop's confiflory, nor any judge of the audience, ſhall in 
his own name, or in the name of the archbiſhop, either ex of- 
ficio or at the inſtance of any party, originally cite ſummon or 
any way compel, or procure to be cited ſummoned or compelled, 
any perſon which qwelleth not within the particular diaceſe or 
peculiar of the ſaid archbiſhop, to appear before him or any of 
them, for any cauſe or matter whatſoever belonging to eccigſiofli- 
cal cognizance, withiut the licence of the dioceſan firſt had and 
obtained in that bebalf, other than in ſuch particular eaſes 
only as are expreſsly excepted and reſerved in and by a Aatute 
23 Hen. 8. c. 9. And if any of the ſaid judges ſhall offend 
herein, he ſhall for every ſuch offence be ſuſpended from the 
exerciſe of his office for the ſpace of three whole months. 

By the ancient canon law, the archbiſhop of Canter- 
bury although not as archbiſhop, yet as legate of the 
pope, had a right to cite perſons out of any dioceſe before 
him in his court of audience, originally, as well as upon 
appeal. Gb/. 1008. (6) 


6. The return of the citation is either perſonally in Return of the 
court by him who executed the ſame, who certifteth and citation. 


maketh oath how and in what manner the defendant was 
cited; or elſe it is by authentic certificate, which is a 
kind of ſolemn writing, drawn or confirmed by ſome pub- 
lick authority, and ought chiefly to contain the name of 
the mandatory or perſon to whom it is directed; and the 
name of the judge who directed the ſame, with his pro- 
per ſtyle and title; likewiſe the day and place in which 
the defendant was Cited, and the cauſes for which he is 
cited; in teſtimony whereof, ſome authentical ſeal oughe 
to be put to it, of ſome archdeacon, official commiliary, 
or rural dean; and it ought to expreſs that they ſet their 


— — * 
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(a) 1 Kall. Rep. 328. (5) X. 1. 30. 1. 
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Citation, 


fea] thereunto, at the ſpecial inſtigation and requeſt of the 


mandatory. To all which certificates, in all cauſes, ax 
much credit is given, as if the mandatory had perſonally 
made oath of the execution thereof, hy 
But theſe authentic certificates are now but ſeldom 
uſed, unleſs where the mandatory by reaſon of the diſtance 
cannot conveniently appear to make oath, Conſet. 28, 
1 Ought. 50, 51. EL 
Concerning this return of the citatian, it is ordained 
by the aforeſaid conſtitution of Otho, that the perſon by 
whom the citation Hall be executed, ſhall not omit to certify 
10 the judge, what ke Hall have done in the execution 
thereof. | 
And by the aforeſaid conſtitution of Othohon : H. t 
whom the citation ſhall be committed, when he hath faithfully 
executed the ſame, ſhall make certificate thereof, according t1 
the form of Otho's cenflitution oforeſaid ; otherwiſe no credit 
Hall be given to a citation which ſhall appear to have been 
otherwiſe made, nor ſhall any proceſs be dir ected thereupon far 
the perſon ſo ſaid to be cited. | 

And by a conſtitution of archbiſhop Peccham : Where, 
fame rural deans are defamed for diabolical craft in catations, 
ſelling certificates thereof for maney to fraudulent men, when 
no notice of the citation is given to the party concerned, either 
before mating the certificate or afterwards, and fo the innocent 
is condemned; far the cure of this we do ordain, that ng certi- 
ficate ſhall be delivered to any perſan, nor otherwiſe hy 
under the ſeal of a rural dean, until the ſame ſhall have been 
publickly read upon ſome ſolemn day, during the ſolemnities of 
the maſs, in the church where the perſon cited dibelletb or hath 
his moſ? uſual abode ; adding morcaver, that the perſon cited 
Hall bave ſufficient ſpace allowed to him, that he may conve- 
niently appear at the time and place appointed: and if in ſome 
caſes they are ſo ſiraitned for time, that there is no room for 
delay; then the citation being fir publictiy made before wit- 
1 les, the certificate ſhall be given in the church or in ſome 
publick place before credible witneſſes; ſo as that the day if 
the citation, and the place where, ſhall bg expreſſed in the cerii- 
Hate. And in no 1iſe ſhall the certifitate be made before the 
cilatian. And the deans rural ſhall make oath for ther faith- 
Ful performance hereof, in the epiſcepal ſynod every year. 
Lindw. 81. 

Until the ſame ſhall have been publickly read) That is, the 
certificate; which ought to contain the tenor of the 
mandate, and the form and manner of the execution 
thereof, Lind. 82. / 
= Upen 


Coadjutor. 


- Upon ſome ſolemn day] That is, ſome ſunday or holiday, 


Lind. 81. | - ; 

During the ſolemnities of the maſs] Immediately after the 
offertory. Lind. $1. 

Is the church where the perſon cited dwelleth} Or parochial 
chapel, Lind. 81. 
bat there is ne reom for delay] That is, for delay ing the 
certificate till the next high maſs. Lind. 82. 
Or in ſams public place] Which may be nearer than the 
church ; as ip a market or fair, or other place of publick 
concourſe. Lind. 83. 
In the epiſcopal ſynod every year] Lind wood ſuppoſeth the 
zeaſon of this might be, that new deans were yearly elected; 
however the canon ſuppoſeth, that the biſhop every year 
held his ſy nod. Zebnf. Pecch. | 


7. By tbe aforeſaid ſtatute of the 23 H. 8. c. 9. No Fee, 


archbiſbop, nor biſhop, ordinary, official, commiſſary, or 
any other. ſubſtitute or miniſter of any of the ſaid arch- 
hiſhops, biſhops, archdeacons, or other having any ſpiritual 
juriſdiction, ſhall demand or take of any of the king's 
ſubjeRs, any ſum of money for the ſeal of any citation to 
be awarded ar obtained, then only 3d. ; upon the pains 
and penaltics before limited in this act, to be in like form 
recovered. as is aforeſaid. / 6, . 

Other fees relating to the ſame (excluſive of the ſtamp 
duties) are to be regulated according to the particular 


cuſtoms of the ſeveral places. 


Clerk of the pariſh. See Pariſh Clerk, 
Cluniacks. gee Ponaſteries. 


Coadjutor. 


JN caſes of any habitual diſtemper of the mind, whereby 

the incumbent is rendered uncapable of the admi- 
niſtration of bis cure, ſuch as frenzy, lunacy, and the 
like; the laws of the church have provided coadjutors. 


Of theſe there ate many inſtances in the eccleſiaſtical re- 


cords, both before and fince the reformation ; and we 
find them given generally to parochial miniſters (as moſt 
numerous), but — alſo to deans, archdeacons, 


Prebendaries, and the like; and no doubt they may be 
$ 1 : given, 
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Coadjutor, 


given, in ſuch circumſtances, at the diſcretion of the or. 
dinary, to any eccleſiaſtical perſon, having eccleſiaſtical 
cure and revenue, Gi, got. (a) | 

The powers conveyed at firſt, in general terms, the 
office of a coadjutor; and then, in particular, the look- 
ing after the cure, and receiving of the profits, and the 
diſcharging of the burthens ; with an obligation to be ac. 
countable to the ordinary, when called upon. But the 
article of looking after the cure ſeemeth to be a' late 
clauſe ; there being no more in the ancient appointments 
of this kind, even ſince the reformation, than the admi- 
ftration of the revenues; which therefore exactly an- 


ſwers to the powers which were given to the coadjutors 


of biſhops, who were appointed only to take care of the 
temporalties. And as there, the ſpiritual part was com- 
mitted by the metropolitan to a biſhop ſaffragan ; ſo here 
it was committed by the dioceſan to a curate duly li- 
cenced. Not but the office of coadjutor to an incumbent 
was always committed to 2 clergyman ; who thereſore, if 
not engaged in another cure, might be content to take 
upon him the ſpiritual part alſo, and have it accordingly 
committed to him by the biſhop: but this was no part of 
the office of a coadjutor, as ſuch; which, in the caſe of 
preſbyters as well as biſhops, did anciently relate to the 
temporalties only. Gibſ. gor, 2. | 
In the reign of queen Elizabeth, the court of wards 


had taken upon them to commit the perſon and revenues 


of a lunatic incumbent, to a layman who was his near 
relation. Againſt this, archbiſhop Whitgift objected, as 
an incroachment upon the eccleſiaſtical juriſdiction; and 
proved: the charge by divers teſtimonies (to which many 
more might have been added) out of the records of Can- 
terbury and London ; whereby it appeared, that this had 
always been a care belonging to the governors of the 
church. And the perſon to whom the euſtody had been 
committed, being cited to anſwer the allegations of the 
archbiſhop, and alleging nothing to the contrary, the 
court thereupon made the following declaration: This 
court hath not any power or juriſdiction, to intermed- 
« dle or compait the fpiritual or eccleſiaſtical livings or 


——_— — 


(a) In the decretal of Gregory, a coadjutor is directed to 
be given to a rector afflicted with leproſy, alſo to an arch- 
deacon, who, from a 9 complaint, had loſt the uſe 


of ſ b. 4. . 6, See 2 7 IX. 
peec 3 chop « poſſeſſion 


Colleges, 431 


a te poſſeſñons of any ſpiritual perſon that is lunatick or 
| « non compos mentis; but the ſame reſteth in the eccle- 
« ſiaſtical magiſtrates, to appoint and diſpoſe, as for- 
« merly hath been accuſtomed. Bur for his moveable 
| « goods, and temporal poſſeſſions, the court will further 
| « conſider thereof, and give ſuch order as therein ſhall 
«« appertain.” In purſuance of which declaration, the 
archbiſhop committed the adminiſtration of the ſpiritual 
revenues to a clergyman, under the ſtyle of coadjutor ; 
and did afterwards, by a ſeparate inſtrument, commit 
the cuſtody of the lunatick to the perſon who had 
been appointed for the whole care by the court of wards; 


Gibf. 902. (a) 
- Codicil. See Wills, 
Collation. See Benefice. 
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Colleges. 


I. GGEnerally, colleges in the univerſity are lay corpo · Colleges, lay 
rations, although the members of the college may corporations. 
be all ſpiritual. 2 Salk, 672. TT. 
But the dean and chapter of Chriſt- church in Oxford is 
a ſpiritual, and not a lay body. Bunb. 209. 
2. The univerſities from time to time have had ample Charters granted 


to the univerſi- 


ivileges granted to them by ſundry charters of the kings! 
of this hs. Panicularly, "ane, ancient charters = by — 
ones to the univerſity of Oxford, by king John, king 
enry the third, king Edward the firſt, and king Ed- 
ward the third: with power of coercion of the contuma- 
cious, by impriſonment and expulſion; and alſo by the 
cenſures of excommunication, indulged to them by the 
popes of Rome (eſpecially Innocent the fourth), and by 


* 1 — 


— — 


22 in the time of archbiſaop Abbot we find the com- 
mi of a coadjutor explained and enforced by ſpecial 
rules and orders to be obſerved between the minifter and his coad- 
"Jutor, in point of profits, &c.; ſo in the time of archbiſhop 
Sancroft, we firſt find a bond alſo given by the coadjutor for 
a faithful account to be made to the ordinary or other ſpt- 


ritual judge to be appointed by him, Gi. Ced 903+ 
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Colleges, 


the archbiſhops of Canterbury the pope's legates. The 
univerſity of Cambridge had the like privileges granted to 
them of ancient time; but moſt of their old charters were 
Joſt in the wars of king Henry the third, or periſhed in 
the burning of the town in the time of king Richard the 
ſecond. Which king renewed or granted further privi- 
leges to both the univerſities; as aid alſo divers other ſuc. 
ceeding princes of this realm. Duck. $47, 8. | 
But divers of the powers and juriſdictions ſo granted 
to the univerſities being ia law nor grantable by charter, 
therefore it was enacted by the ſtatute of the 13 Elz. 
c. 29. as followeth : | 
For the great love and favour that the queen's moſt excellent 
maje/ly beareth towards her big hneſi's univerſities of Oxford 
and Cambridge, and for the great zeal and care that the lords 
and commons of this preſent parliament have for the maintenance 
of good and godly literature, and the virtuous education of youth 
within either of the ſaid univerſuies ; and to the intent that 
the antient privileges liberties and franchi/es of etther of the 
faid univerſities, ne granted ratified and confirmed by 
the queen's highne/s and her mo/l noble progenitors, may be 
bad in greater eſtimation, and be , the greater force and 
firength, for the beiter increaſe of learning, and the further 
ſuppreſſing of wice z; it ts enatted, that the right honouratle 
Robert ear! of Leiceſter, naw chancellor of the ſaid uni ver- 
ſity of Oxford, and his ſucceſſors for ever, and the maſberi 
and ſcholars of the ſame univerſity of Oxford fer the time be- 
ing, Hall be incorporatc!! and have perpetual ſucceſſion, by the 
name of the chancellor maſlers and ſcholars of the univerſity of 
Oxford; and likewiſe that the right hanourable Sir William 
Cecil, #night, laren of Burgley, ngw chancellor of the ſaid 
aniverſity of Cambridge, and his ſucceſſors for ever, and the 
maſters and ſcholars of the ſome univerſity of Cambridge for 
the time being, ſhall be incorporated and have perpetual ſucceſ- 


fron, by the name of the chancellor maſters and ſcholars of the 


univerſity of Cambridge, 

And the letters patents of the queen's highneſs meſt noble ſa- 
ther king Henry the eighth, made and granted to the chancel- 
tor and ſcholars of the ſaid univerſity of Oxford, bearing date 
the firſt day of April in the fourteenth year of bis reign ; and 
the letters patents of the queen's majeſly that now is, made 
and granted unto the chancellor maſlers and ſcholars of the 
univerſity of Cambridge, bearing date the twenty-/ixth day of 


April in the third year of her reign; and alſo all other letters 


patents by any of the progenitors or predeceſſors of our ſaid 


ſovereign lady, made to either of the ſaid corporated bodies ſe- 


ver ally, 


Colleges, 


qurally, or to any of their predeceſſors, or city of the foid | 


s, by whatſoever name or names the ſaid chancellor 
maſters and ſcholars of either of the ſaid univerſities in any of 
the ſaid letters patents have been heretofore named, ſhall 

henceforth be good effeftual and available in the law, 

ts all intents conſiructioms and purpoſes, to the foreſaid now 
chancellor mofters and ſcholars of either of the ſaid univerſities, 
ond te their ſucceſſors for evermore, after and according to 
the form words fentences and true meaning of every of the ſame 
liters patents, as amp.y fully and largely, at if the ſame let- 
ters | patents were recited verbatim in this preſent act of 
parliament. | | 

And the chancellor maſters and ſcholars of either of the ſaid 
univerſities, ſeverally, and their ſucceſſors for ever, by the ſame 
name of chancellor maſters and ſcholars of either of the ſaid 
univerſities of Oxford and Cambridge, Shall and may ſcve- 
rally have hold poſſeſs enjey and uſe, to tbem and to their 
ſucceſſors for evermore, all manner of maners, lordſhips, rec- 
niet, parſonages, lands, tenements, rents, ſervices, annuities, 
advewſons of churches, poſſeſſions, penſions, portions, and be- 
reditaments, and all manner of liberties, franchiſes, immuni- 
ties, quietances, and privileges, view of frankpledge, law days, 
and other things whatſoever they be, which ether of the ſaid 
corporated bodies of either of the ſaid univerſities had held 
occupied or enjoyed, or of right ought to have had uſed occu- 
fied and enjoyed at any time before the making of this act, 
according to the true intent a ng, as well of the ſaid 
litters patents made by the ſaid noble prince king Henry the 
eighth, and granted o the chancellor and frholars of the uni- 
very of Oxford, bearing date as is aforeſaid; as of the let- 
ters patents of the queen's majefly, made and granted unio the 
chancellor maſters and ſcholars of the univerſity of Cambridge, 
bearing date as aforeſaid; and according to the true intent and 
meaning of all the other  afareſoid letters patents whatſoever 3 
and the ſame are hereby confirmed to them. 
Provided, that this aft ſhall nit extend to the prejudice or 
burt of the liberties and privileges of right belong ing to the mayor 
bailiffs and burgeſſes of the toun of Cambridge and city of 
Oxford ; but that they the ſaid mayor bailiff; and burgeſſes, 
and every of them, and their ſucceſſors, ſhall be and continue 
free, in ſuch. ſort and degree, and enjoy ſuch liberties freedoms 
end immunities, as they lawfully night have done before the 
mating of this a. a 


By which bleſſed act (as lord Coke calls it), all the 


courts, franchiſes, privileges, and immunities meutioned 
in any letters patents, to either of the ſaid univerſities, 
Vol. I. Ff | that 


433 
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that they might proſper in their ſtudy with quictnefs, a 
eſtabliſhed and made good and effectua] in the law; 
againſt any quo warranto, ſcire facias, or other ſuits, or 
any quarrel, concealment, or other oppoſition whatſo- 
ever. 4 Inft. 227. Hales Hift. Com. Law. 33. 
3. But they have no juriſdiction unleſs the plaintiff 


Shana one of the qefendant is a ſcholar or ſervant of the univerſity, or of 


parties is a 
member of the 
vaiverlity, 


ſome college; but if either of them is a ſcholar; it is then 
a matter within their juriſdiftion : but yet, if either of 
them is entered into a college by colluſion, to avoid 2 
fuit in the king's bench, or to excuſe himſelf from town 
offices, his privilege ſhall not be allowed, N 

Thus in the cafe of the city of Oxford, M. 1 V. On 
an action of debt againſt the defendant, a townſman in 
Oxford, for refuſing to execute an office in the corpore 
tion; it was moved, that he being a ſervant of Dr. Iriſh, 
might have the privilege of the univerſity ; and a chartet 
was produced, by which it was granted, that the mem- 
bers and ſervants of the univerſity ſhould be fued in the 
vicechancellor's court, and not elfewherez and a certifi- 
cate from the chancellor, directed to the chief juſtice, 
that the defendant was matriculated and regiftred in- the 
univerſity : but it appearing to the court, that this was 
done two days and no more before he was choſen to this 
office, and that he was a painter by trade, and had lived 
ſeveral years in the corporation, and no ſervant attending 
Dr. Iriſh, the privilege of the univerſity was not allowed, 
2 Vent. 106. 

T. 3 Car. Wiltzxks and Bradell. Prohibition by Wil. 
cocks againſt Jane Bradell the wife of John Bradell, prin- 
cipal of St. Mary-Hall in Oxford, and Chriſtian the 
daughter of the faid John Bradell, to ſtay their ſuits in 
the vicechancellor's court of Oxford: for that whereas 
Jane Bradell had libelled againſt him in the vicechancel- 
lor's court of Oxford, for calling her bawd and old "bows 
(which is termed the action of injury); and Chriſtian the 
daughter had libelled againſt” him for theſe words curve) 


© zuhore and jade, and that he did ſtrike her. For ſtaying 


of theſe ſaits, ſentence being given againſt him in both, 
.Wilcocks prays to have prohibitions. And now the agent 


for the univerfity moved for a conſultation ; and ſhewed 


the charters of the univerſity in the 14 K. 2. and 14 Hl. b. 
whereby is granted unto them, that they may inquire of 


-all treſpaſſes, injuries, and of- all -pleas and quarrels, and 
of all other crimes and matters (except pleas of frank- 
tenement), where a ſcholar or their ſervatits or miniſters1s 
21 CY ,4 
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one of the partixs, and that they ſhall have gognizance 
agd cotrectien thereof, according to their — and 
cuſtoms, or according 40 the Jaw of England, at the 
diſcretion of the chancellor; ſo 3s the. juſtices of the 
king's bench or of the cagmop bench, or juſtices pf 
aflizt, ſo un ãutramittant; and if the ſame juſtices ſhall 
take in hand to inquire, or in any wiſe to take cogui- 
kance or intromit, then upon certificate or notification 
of the chancellor of the univerſity or bis commiſſary, 
they hall ſuperſede ſuch inquiry or cognizance, and ſhall 
not put the party to anſwer before them, but the ſaid 
party ſhall be corrected and puniſhed before the chay- 
cellor or his commiſſary only, in form, aforeſaid ; and that 
theſe charters were confirmed by act of parliament in 
the 13 liz. And becauſe Wilco ks was a ſcholar, and 
maſter of arts of the ſaid univerlity, it was prayed that 
the cauſe might be remanded. And it was much de- 
bazed at the bar and bench, for that the parties were wo- 
men, which were not any perſans privileged there ; and 
the defendant, who is the ſcholar, doth not defire that 
privilege, but would oppoſe it, and prayeth theſe prohi- 
ditions. | But the court agreed, foraſmuch as the char- 
ters are, that the univerſity ſhall have cognizance of 
thoſe pleas, where one of the parties is a ſcholar, and ſo 
the plaiatiffs being thereby inſorced to ſue there, therefore 
the cauſe ſhould be remanded. Cys. Car. 73. 

But if an action be brought againſt a ſcholar and ano- 
ther who is not one; in this caſt the ſcholar (another be- 
ing joined with him) ſhall not have the privilege or bene- 
fit of the charter. As in the caſe of bite againſt Mil- 
liam and Robert Lawgher, 18 & 19 El. William Lowgher 
appeared and anſwered, but Robert Lowgher claimed the 
privilege of the univerſity of Oxford. But becauſe the 
ſaid Robert was joined with William in the bill, bo 
was not ſubject to the ſame jutiſdiction, therefore the 
court ordered proceſs to be awarded againſt him, to ſhew 
other cauſe why he ſnould not anſwer. Cary, 79. 

And in order to he intitled to this privilege, it muſt 
appear, that the perſon claiming it is teſident in tbe uni- 
ferlity at the time. As in the caic of Mary Hayes and 
Samuel Long clerk, T. 6 G. 3. in the common pleas: [The . 
plaintiff, having: been proſecuted. upon an indictment for 
keeping a bawdy houſe at Benſon in the county of Oxfold, 
and upon trial acquitted, brought an action againſt the 
proſecutor of the indictment. The univerſity claimed 
£ognizance z and the ir makes affidavit, that he » 

f 2 an 
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years paſt has been a member and ſtudent of 
the college of Chrift Church, and that he is now refident 

there. Whereupon the court made a rule to ſhew cavſe 
why the claim of cognizance ſhould not be allowed. 
pon ſbewing cauſe,” an affidavit was produced 
plaimiff, which ſwears, that the defendant generally re. 
| fides, and is obliged to reſide, at Benſon, where he has x 
college living; and though his name remains upon the books 
of the college, and he is ſtill a member thereof, yet he has 
no room or chamber there to reſide in. 
inſiſted for the plaintiff, that cognizance of pleas ought 
not to be allowed to the univerſity, for two reaſons; 
firſt, becauſe the cauſe of action aroſe at Benſon, out of 
the oniyerſity ; ſecondly, for that the defendant had no 
right to the privilege of the univerſity, he having ceaſed 
to reſide there as a ſtudent and member thereof; and bei 
obliged to reſide upon his living at Benſon ; like the 
of an attorney, after he has left off praQtifing, and no 
longer attends this court, he ſhall not be intitled to pri- 
vilege, notwithſtanding his name remains upon the roll of 
By lord Camden chief juſtice: The charter 
extends to actions ariſing in any part of England; but 
ſurely it could never intend, that ſcholars as plaintiff 
ſhould have the privilege of ſuing in the univerſity in 
cauſes of action ariſing in any part of England; but 
when they are defendants, this privilege extends all over 
The ſuperior courts conſtrue this privilege 
very ſtrictly, therefote it ought to be made to appear 
clearly to the court, that the defendant is a ſcholar re- 
ſiding. Great numbers of perſons remain on the books, 
long after they have left the univerſity, on purpoſe to 
vote for members, and the like; many who are fellows of 
colleges never go thither at all ; but it would- be ſtrange, 
if this court ſhould allow cognizance in caſes where ſuch 
perſons are defendants: it is therefore abſolutely neceſſary 
that reſidence ſhould be proved to the court. 
claim of cognizance was diſallowed,” 2 Wilſon, 310. 

4. The chancellor's court hath authority to determine 
not only civil, but alſo criminal offences or miſdemeanors, 
under the degree of treaſon, felony, or maim. But the 
trial of treaſon, feluny, and maim, by a particular charter 
is committed to the univerſity juriſdiction in another court, 
namely. the court of the lord high ſteward of the univer- 
ſity. For by a charter of 7 June, 2 Hen. 4. (confirmed 
among the «eſt by the ſtatute of the 13 Eliz.) cognizance 
is gramed to the univeility of Oxford of all * 
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of treaſons, inſurrections, felony, and maim, which ſhall 
de found in any of the king's courts againſt a ſcholar or pri- 


vileged perſon ; and they are to be tried before the high 


ſteward of the univerſity, or his deputy, who is to be 
nominated by the chancellor of the univerſity for'the time 
being. But when his office is called forth into action, 
ſach high ſteward muſt be approved by the lord high 
chancellor of England; and a ſpecial commiſſion under 
the great ſeal is given to him, and others, to try the in- 
diAment then depending, according to the law of the 
land aud the privileges of the ſaid univerſity. When 
therefore an indictment is found at the aſſizes, or elſe. 
where, againſt any ſcholar of the univerſity or other pri- 
vileged perſon, the vicechancellor may claim the cog- 
nizance of it; and (when claimed in due time and man- 


ner) it ought to be allowed him by the judges of aſſize; 


and then it comes to be tried in the high ſteward's court. 
But the indictment muſt firſt be found by a grand jury, 
and then the cognizance claimed: for it ſeemeth that the 


high ſteward cannot proceed originally to inquire ; but 


only, after inqueſt in the common law courts, to hear and 
determine, Much in the ſame manner, as, when a peer 
is to be tried in the court of the lord high ſteward of 


Great Britain, the indictment muſt firſt be found at the 


ih zes, or in the court of king's bench, and then (in con- 


ſequence of a writ of certiorari) tranſmitted to be finally 


heard and determined before the lord high ſteward and the 
peers, When the cognizance is fo allowed, if the offence 
be a miſde meanor only, it is tried in the chancellor's court 
by the ordinary judge. But if it be for treaſon, felony, or 
maim; it is then, and then only, to be determined before 
the high ſte ward, under the king's ſpecial commiſſion to 
try'the ſame; The proceſs of the trial is this: the high 
fleward iſſues one precept to the ſheriff of the county, who 
thereupon returns a panel of 18 freeholders; and another 
ptecept to the bedells of the univerſity, who thereupon te- 
turn a panel of 18 matriculated laymen: and by a ju 

formed half of freeholders of the county, and half of matri- 
culated perſons, is the indictment to be tried; and that, 
in the guildhall of the city of Oxford. And if execution 
be neceſſary to be awarded, in conſequence of finding the 
party guilty, the ſheriff of the county muſt execute the 
univerſity proceſs ; to which he is annually bound by an 
oath, But there hath not been occaſion to reduce 


this proceeding into practice, for above 100 years laſt paſt, 
- Blackft, 277» 
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5. M. 3 Car. Halliy's caſe. Ia the common pleas. 
EjeAment, upon a Jeaſe of a meſſuage in Oxford. The 
defendant, being priacipal of Glouceſter Hall in Oxford, 
pretended, that he being a ſcholar in Oxford, and a pri- 
vileged perſon, ought to be ſued before the vicechancellor 
in Oxford according to the courſe of proceedings there, 
according to the cuſtom of the univerſity, and according 
ta * nth of Rib. 2. and Hen, 8. confirmed by pat- 
liament. , Wherefore he prayed that there might be x 
ſtay of proceedings. in this court; and ſhewed their char. 
ters, that they had cognizance of all ſuits, contracts, cove. 
nants, . quarrels, except concerning freehold z and this 
being a perſonal action, they ought to have cogoizance 
thereof. And for the univerſity was ſhewed an ancient 
record in this court, in the 22 Ed. 1. where a plea of 
covenant. was brought, in the court of the vicechancellor 
of the univerſity of Oxford, by reaſon: of a contract made 
before that time, wherein was granted unto them, that 
they ſhould have cognizance of all actions perſonal and 
contracts; and this covenant in queſtion was, that he 
ſhould enjoy ſuch an bouſe in Oxford for a year; 2nd 
becauſe this. court of the common pleas bad granted a 
probibition to, ſtay. the proceedings in the ſaid ſuit, 
being begun in the court chriſtian! before the vicechan- 
cellor,, the record mentioned, that upon the ſhewing of 
this charter, it appearing, that the action was brought 
only upon a contract, and not for the houſes, therefore a 
conſultation was granted. And fo it was prayed here, 
becauſe this action was but | perſonal, that they might 
have cognizance thereof. But all the court denied it, 
and affirmed, that the vicechancellor had not any ju- 
riſdiction, not might hold plea thereof; for in this action 
he ſhall recover poſſeſſion, and ſhall; have an habere fu. 
cia poſſeſſionem, and thereby be that hath a freehold 
may be put out of poſſeſſion: and it is not like the re- 
cord ſhewn; for. there. it is only an dion of covenant, 
wherein the plaintiff ſhall recover damages only, and 
therefore reaſon. to grant a procedendo there; but here 
he ſhall recover poſſeſſion, and therefore by their own 
rules they ought not to hold cognizance, nor bave liberty 
to proceed in this caſe. Nate, that by this ancient 
record it appeateth what ate the privileges {it ſhould 
rather be ſaid, what were then the privileges] of the ſaid 
uniyetſity, and the juriſdiction: of this coutt to grant a 
prohibition where they proceed in court chriftian in pre- 
judice of the common law, without reſorting to the chan- 
cery. Cro. Car. 87. | 
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H. 35 & 36 Car. 2, In the chancety: Stephens and 

#1. The lane exhibits his bill. to be relieved 
topgbing ſome lands in Cornwall; and the defendant, 
being head of Exeter college in Oxford, pleads the pri- 
vilege of the univerſity, and that he ought to be ſued in 
the vicechagcellor's court in Oxford only, But his plea 
was over-ruled : for that matters of frechold are excepted 
out of the patent to the univerſity ; and their court can at 
deſt have but a lame juriſdiction as to lands ia Cornwall. 

Van. 212. "+ © Ph 

: H. 35 & 36 C. 2. Draper and Crowther. A bill was 
brought ſetting forth a contract under ſeal with the 
defendant, for making a leaſe of certain lands in Mid- 
dleſex, and to have execution of the agreement. The 
defendant pleaded the privileges of the univerſity, to 
proceed in all quarrels in law and equity, except con- 
cerning freehold ; and concluded to the juriſdiftion of 
the court. But lord keeper Guilford over-ruled the plea; 
hecauſe in this caſe the univerſity cannot ſequeſter lands 
in Middleſex, and ſo can give no remedy : and the carry- 
ing this agreement into execution toucheth the freehold, 
2 Ventr, 302. Cs \ A 
T. 12 An, Algrich and Stratford, A bill in chance 
being brought, for a_diſcovery of the perſonal eſtate 
Dr. Aldrich deceaſed, and an injunction granted there- 
upon; the univerſity of Oxford claimed cognizance of 
the cauſe, for that both plaintiff and defendant were (cholary 
of the univerſity. Upon hearing counſel. ſeveral times, 
and view of charters, and the fiatute of the 13 El. and 
precedents, Harcourt lord chancellor ordered the bill to be 
diſmiſſed, and allowed an excluſive cognizance in equity, 

1. 8 1 Ju egg, 
touching chatteln, to the univerſity, 22 Finer, iI. 
6. T. 6 V. Philips and Bury, The plaintiff brings Whether the 
in ejectment agaiolt. the defendant for the rectory houſe 10s 5 courts | 
of Exeter college in Oxford, and declares upon a de: bee a vide 
miſe to him by John Painter, being now made rector, is ſpecially ap» | 
upon- the deprivation of Dr. Bury, Upon the 8 n 
| * iſſue 
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(a) Where the poor, or thoſe who receive a charity, are 
not incorporated, Sd are certain truſtees who diſpoſe of 
the charity, there is no viſitor; becauſe the intereſt of the 
revenue is not veſted in the poor that have the benefit of the 
charity, but they are ſubject to the orders and directions of 


the trullees (See Charitable Uſes.) But where they who 
| N F744 are 
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iſſue pleaded, the jury find a ſpecial verdict. They fn 


that Exeter college in Oxford (to the rectors and ſcholars 
of which the rectory houſe appertaineth) was founded 
Walter Stapleton biſhop of Exeter, for a' rector and 3 
certain number of fellows: that the rector and fellows 
are a body politick, incorporated by letters patent of 
veen Elizabeth, by the name of rector and fellows of 
eter college in Oxford: they alſo find divers ſtatutes 
of the college : they find one which appoints the biſhop 
of Exeter and his ſucceſſors to be viſitors, but that he 
ought not to viſit ex officio but once in five years (unleſs 
he be requeſted by the rectot and four of the ſeven ſenior 
fellows), and that this viſitation ought not to continue 
longer than three days: they find alſo another ſtatute, 
which enables the viſitor to deprive the rector, if he ob- 
tain the concurrent afſent of the ſeven ſenior fellows, 
in caſe the rector miſbehave himſelf; they find another 
ſtatute which enables the rector to deprive any of the 
fellows for incontinency or other offences there ſpecihed, 
The jury find further, that the defendant Dr. Bury was 
made rector of Exeter college in the year 1689 : that 
he, upon the 26th of October in that year, deprived Mr. 
John Colmer, one of the fellows, for incontinency ; 
that John Colmer entered his appeal with the biſhop of 
Exeter, viſitor of the college; who, after having heard 
his appeal, ſent his chancellor in March 1690 with him 
to the college to reſtore him: that the rector and the 
ſeven ſenior fellows'denied to give him admittance : they 
find, that the biſhop of Exeter iſſued his citation, for 
appointing a viſitation the 16th of June follawing ; which 
citation was ſerved upon the defendant, then rector, by 
Webber: that the biſhop upon the 16th came to the 
college, where he found the gates of the college ſbut 
againſt him, ſo that be could not obtain admiffion : that 
the biſhop then and there adminiſtred an oath. to Web- 
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are to enjoy the benefit of the charity are incorporated, there, 
to prevent all perverting of the charity, or to compoſe dif- 
ferences that may happen among them, there is by law a 
viſitatorial power; and it being a creature of the founder's 
own, it is reaſon that he and his heirs ſhould have that power, 
unleſs by the founder it is veſted in ſome other, Per Holt in 
Phillips v. Bury, 2 T. Rep. 352. And in default of a ſpecial 


appointment, and heirs of the founder, this power devolve: 


on the king. Vid. infre in ghe notes, | 
| bet, 
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her, concerning the ſervice of the citation : find, 
that upon the 20th of July in the ſame year, row — 


held- the 24th following: they find that upon the 24th 
the biſhop held a viſitation : that upon the 25th he ſuſ- 


ſenior fellows, he deprived the defendant then rector for 
contumacy ; that Mr. Painter was then made rector, and 
entred in the premiſſes, and demiſed to Philips the plain- 
tif for a term of years, who entred; and that the de- 
fendant entred upon him, and that the plaintiff brought 


this ejectment. Aſter ſeveral arguments at the bar in this 


caſe, the court of king's bench were divided in opi- 
nion; e pans judges, Gregory, Giles Eyre, and 
Samuel Eyre, were of opinion that judgment ought to be 
given for the defendant : Holt chief , 


The principal and leading point in this caſe was, whether 
the court of king's bench had any juriſdiction to examine 
into the proceedings of the viſitor of the coll 


: 


* and to 
give relief to the party oppreſſed by them. e three 
judges” who argued for the defendant, reſolved, that to 


the king's bench belongeth authority, not only to correct 


errors in judicial proceedings, but other errors and miſ- 
ing to the oppreſſion of the 
ſubject; for which they relied on Bagge's caſe, 11 Co. 28. 


demeanors extrajudicial ten 


They alſo held, that a college is a temporal or lay cor- 


bim without juſt cauſe, and by colour thereof the maſter 


be ouſted, he ſhall have an aſſiſe; becauſe the common 
Jaw will not permit any perſon grieved to be without re- 


ney. 260 though the founder had an abſolute power over 
his foundation, yet he could not exclude the juriſdiftion 


of the common law: no more than if a man ſhould de- 


viſe lands between A and B, and his intent was, that if 


any difference ſhould ariſe between them about the lands, 
it ſhould be determined by C, without proceſs ; this ap- 
pointment would be vain, and the party grieved might 
have his remedy by the law. Beſides, that the law will 
not allow any cuſtom, which in any manner may tend to 
the ſupport of arbitrary power; and for this reaſon will 
dot permit the viſitor to be without controul. — 


iſued another citation for appointing a viſitation to be 


ded five of the ſeven ſenior fellows for contumacy : - 
that upon the 26th, with the conſent of the then ſeven ' 


juſtice, on the con- 
trary, held that it ought to be given for the plaintiff, 


poration, of the ſame nature with an hoſpital. And they, 
took the difference in Bagge's caſe, that if a layman be 
patron of an hoſpital, he may vilit it, and. depoſe or 
deprive (upon good cauſe) the maſter ; but if he deprive 
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thaſs areglons they were of opinion, that they had here 
juriſdiction (the whole matter being found ſpecially) to 


0 examine and corre the erroneous proceedings (if fu 


they were) of the viſitor, But they agreed, that if the 
ordinary deprive a maſter, who is eccleſiaſtical, without 
juſt cauſe, he ſhall not have an aſſiſe, becauſe he hath 
other remedy by appeal; as in Coveney's cafe, Dyer $69, 
Holt chief juſtice (a), on the contrary, for the plaintiff 
argued, that there are two ſorts of corporations; the one 
conſtituted for publick government, the other for private 
chaiity.., The former, being duly created, although there 
are, no words in their creation for enabling their members 
7. purchaſe implead or be impleaded, yet they may do all 
theſe things, for they are all neceſſarily included in and 
incident to their creation: and theſe forts of corporations 
are not ſubject to any founder or viſitor or particular 
ſtatutes, hut to the general and common Jaws of the realm; 
and by them they have their maintenance and ſupport. 
But the latter ſort of corporations, which are conſtituted 
for private charity, ate entirely private, and wholly ſub - 
ject to the rules laws ſtatutes and ordinanges which the 
founder oidains, and to the viſitor whom he appoints, 
and to no others, And if the founder hath not appointed 
any viſitor, then the law. appoints the founder and his 
heirs to be viſitors, For viſitation (he ſaid) was not in- 
troduced by the canon law, but of neceſſity was created by 
the common law. Patronage and viſitation both riſe from 
the founder ; and the office of the viſitor by the common 
law is, to judge according to the ſtatutes of the college, 
to expel and deprive upon juſt  occafions, and to hear 
appeals of courſe. And from bim, and him only, the 
party grieved ought to have tedteſs, and in him the founder 
hath tepoſed ſo intire confidence that he will adminiſter 
juftice impartially, that his determinations are final, and 
examinable in, nv, other court whatſoever, As to the 
dbjectiog of the, other ſide, that if the maſter of an hoſpital 
be deprived by the patron without juſt cauſe he may have 
an aſſiſe, and that a college and hoſpital are of the fame 
nature; he agreed, that a college and hoſpital were of 
the ſame nature; but as to the objection that the maſter 
may maintain an aſſiſe, he anſwered, that the maſter could 
not maintain an aſſiſe, becauſe he is not ole ſeiſed ; and 
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of that opinion (he ſaid) Hale chief juſtice bad been often 
heretofore; and for this reaſon he denied the opinion in 
Croency's and Bagge's caſes to be law, as. Hale chief juſtice 
had done before: beſides that theſe caſes are grounded 
upon an error; for they rely upon the 8 . 29, 30. for 
warranting that opinion, where in truth the ſame d 
not warrant any ſuch opinion. Upon the whole, he con- 
cluded, that this college was a private corporation; that 
the founder having created the biſhop viſitor, the juſtice 
of his proceedings was not examinable in this court, or in 
any other; for which reaſons he was of opinion, that 
judgment ought, to be given for the plaintiff, But the 
three other juſtices being of a contrary opioion, judgment 
was entred for the defendant. Lord Raym. 5. 4 Mad. 
106. Shinn. 447. 

Upon this a writ of error was brought in parliament; 
and the judgment was there reverſed, In the argument 
whereof, biſhop near ſpoke to this effect: That 
this abſolute and concluſive power of viſitors, is no more 
than the law hath appointed in other caſes, upon com- 
miſſions of charitable uſes : that the common law, and 
not any ecclefiaſtical canons, do place the power of viſitas 
tion in the founder and his heirs, unleſs he ſettle it upon 
others: that although corporations for publick. government 
be ſubje& to the courts of Weſtminſter-hall, which have 
no particular founders, or ſpecial viſitors ;- yet corpora- 
tions for charity, founded and endowed- by private per- 
ſons, are ſubject to the rule. and government of thoſe that 
erect them: but where the perſons to whom the charity is 
given are not incorporated, there is no ſuch viſitatorial 
power, becauſe the iatereſt of the revenue is not inveſted 
in them; but where they are, the right of viſitation ariſeth 
from the foundation, and the founder may convey it to 
whom and in what manner he pleaſeth; and the viſitor 
als as founder, and by the ſame authority which he had, 
and conſequently is no more accountable than he had 
been: that the king by his charter can make a ſociety 
to be incorporated, ſo as to have the rights belonging to 
perſons, as to legal capacities: that colleges, although 
founded -by private perſons, are yet incorporated by the 
king's. charter; but although the kings by their charters 
made the colleges to be ſuch in law, that is, to be legal 
corporations, yet they left to the particular founders 
authority to appoint what ſtatutes they thought fit for the 

ion of them. And nor only the ſtatures, but the 
appointment of viſitors was left to (hem, and the Ow 
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ay 
perſons were to be made or to continue partakers of their 


bounty. But that which is particularly to be obſerved is, 


"that" theſe founders of colleges did take ſpecial care to 
prevent, as much as poſſible, all Jaw-ſuits among the mem- 
bers of their ſocieties, as moſt deſtructive to the peace 
and unity of their body, and the tranquillity neceſſary for 
their ſtudies; for they knew very well, that if any en- 
couragement were given to fuits at Jaw, thoſe places 


would in time become nurſeries for attornies and ſolicitors, 


IS 


which would pervert the main defign of their foundation. 


Walter de Merton, the firſt founder of a college in Ox. 
ford with revenues to ſupport it, took fuch care about 


this, that he puts the caſe in his ſtatutes, of a warden's 
being deprived; and knowing that men are apt to com- 


plain when they fulfer, and to endeavour one way or other 
to be reſtored (which cauſeth great heats and animoſicies 
among the contending parties), therefore to prevent theſe 
miſchie vous conſequences, he puts a chapter in on pur- 

ſe in his ſtatutes, that if fuch a caſe ſhould happen, 

Ma audio, nullum juris remedium cunonici vel civilis habeat, 
And ſo in the ſtatutes of Exeter college, it is expreſsly 
mentioned, that if the rector be deprived by the com- 
miſſary, he may appeal to the biſhop as viſitor; but if he 
be deprived by the viſitor himſelf, then no farther appeal 
is allowed, nor any remedy jarit aut facti. If the ſtatutes 
did allow of defenſiones legitimæ, as thoſe of Magdalen col- 


- lege do; no doubt they may make uſe of them, within 


thoſe bounds which the ſtatutes allow: but here it is 
otherwiſe, for the perſons deprived are bound to acquieſce 
in the ſentence paſſed upon them; and chat, with regard 
to the good of the college more than their o. And the 
true account (he ſays) of ſuch cauſes firſt coming into 
Weſtminſter-hall was this: Soon after the reſtoration, 
ove Dr. Withrington, fellow of Chriſt's college in Cam- 
bridge, was deprived of his fellowſhip by the maſter and 
fellows; be appealed to the king's bench, and era ved a man- 
damus to be reſtored (a). In the arguments in that cauſe, 
one of the learned judges of that court affirmed, that the 
firſt precedent of that kind was not above ten years before, 


during the time of Cromwell's uſurpation. And that was 


the caſe of one Hern, who obtained a mandamus to re- 


| | (a) 1 Teb. 234 © 
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Colleges, 
when Glyn was chief juſtice. And the reaſon given was, 
becauſe there was then no ſpecial viſitor 3 for the arch» 
diſhop of Canterbury was local viſitor, and there was then 
no archbiſhop. '' After this, in the year 1655, one Cta- 
ford made application to the king's bench, to be reſtored 
to the place of ſchoolmaſter in Cambridge, of which he 
was deprived by the proper viſitors, the maſter and fellows 
of Gonville and Caius college; and upon ſeveral argu- 
ments it was denied; and reſolved, that no writ of teſti- 
tution ſhould be granted; but the matter was referred to 
the chancellor and others (a). And fo the court of king's 
bench, in Dr. Withrington's caſe, declared he could have 
no reſtitution from thence ; becauſe his appeal lay to the 


proper viſitor; who was fidez commiſſarius, that is, the 


law truſted him with the diſcharge of his duty. In the 
14 Car. 2. Dr. Patrick was choſen maſter of Queen's col- 
lege in Cambridge, by a majority of fellows ; but another 
was admitted; upon which he appealed to the king's 


bench: but ſome of the judges ſaid poſitively, that no 


writ ovght to have been ever granted upon differences in 
colleges, and that the appeal lay to the local viſitor, and 


not to the king's bench: it was then urged, that it was 


a matter of freehold, and that it was no ſpiritual corpora- 
tion, but the appointing of a maſter was a temporal thing; 
notwithſtanding the chief juſtice declared, that it would 
ſhake the whole government of colleges, to give remedy 
in that court (6). In the 22 Car. 2. one Daniel Appleſord 
was deprived by the local viſitor, of his place in New» 
college: he brings the matter to the king's bench, where 
the lord chief jultice Hale then ſate: the caſe was argued 
by learned counſel on both ſides: but the lord chief 


juſtice ſaid, If there be a juriſdidtion in the viſitor, | 


and he hath determined the matter, how will ye get over 
that ſentence? And at this rate (he ſaid) we may examine 
all ſuſpenſions and deprivations, and ſo where will there 
de an end? And finally, the biſhop obſerved, that although 
it be very poſſible for a viſitor to go beyond his bounds 
(for none are infallible), yet if ſuch a caſe be put, it is 
better that one perſon ſuffer, than that the diſcipline, 
government, and peace of the college be in danger of being 
utterly deſtroyed, 2 Still, Caſe of Exeter college. 

And the ſame doctrine appears to have been held and 
admitted, in Dr, Bentley's caſe ; for although the court did 
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proceed to take cognizance in that cauſe, yet it was ngt 
for that they would interfere with the viſitor's power, 
but becauſe no viſitor was (et forth in the return to the 
mandamus : as will appear from the reports both of lord 
Raymond and Sir John Strange, upon the different argu- 
ings of that caſe in the court of king's bench. The caſe 
was thus: 

T. 9 Geo. The king againſt the chancellor maſters and 
ſcholars of the univerſity of Cambridge. Mandamus to 
reſtore Richard Bentley to his academical degrees of bat- 
chelor of arts, maſter of arts, batchelor of divinity, and 

doctor of divinity. To this they return, that the univer- 
ſity of Cambridge is an ancient univerſity, and a corpo- 
ration 'by preſcription, conſiſting of -a chancellor maſters 
and ſcholars, who time out of mind bave had the goverg- 
ment and correction of the members, and for the encou- 
ragement of learning have conferred degrees, and for rea- 
ſonable cauſes have uſed to deprive: that time out of 
mind there had been a court held before the chancellor or 
vicechancellor, for the determining of all civil cavſes, 
where one of the parties is a member of the univerſity ; 
and that queen Elizabeth, by letters patent bearing daie 
the 26th day of April in the third year of her reign, granted 
them cognizance of pleas, and to be a court of record: 


that iv the 13 Eliz. this and all other charters of the 


univerſity were confirmed by act of parliament : that at 
a court held the twenty - third day of September 1718, ac- 
cording to the uſage of the univerſity, before Thomas 
Gooch, D. D. then vicechancellor, one Conyers Mid- 
dleton, D. D. a member of the uniyerſity, levied a plaint 
in debt for 41. 6s. againſt the ſaid Richard Bentley, and 
-prayed proceſs againft him: that thereupon, according 
to the cuſtom of the univerſity, a proceſs iſſued to Edward 
Clark the beadle, to compel the ſaid Richard Bentley to 
appear at the next court: that before the return, the 
beadle waited upon the ſaid Richard Bentley at his lodg- 
ings within the juriſdiction, and ſhewed him the procels, 


and ferved him with it; and upon diſcourſe-between them 


concerning the ptoceſs and the vicechancellor, Bentley 
contemptuouſly faid, the proceſs was illegal and-unſtatut- 
able, and that he would not obey it; that he took the 
proceſs out of the hands of the beadle, ſaying, the vice - 
chaneellor was not his judge, and that be actad fooliſnly: 
that at the next court, held the 3d of October 1718, 
Middleton appeared, and declared in debt for 41. 6s. ; and 


the regiſter. of the gourt exhibited a depoſition of the beadle 
| | touching 
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touching the contempt; which being read, the ſaid Richard 
Bentley, according to the uſage of the univerſity, was 
ſuſpended from all his degrees: that time aut of mind 
there hath been a cuſtom, for the chancellor or vicechan- 
cellor to ſummon = congregation, conſiſting of ſuch and 
ſuch particular members, who are ſpecified in the return 5 
who have uſed to examine and determine all matters re- 
hating to the wuniverfity, and to take away degrees for 
contamacy or other reaſonable cauſe: that a cong 

non was held the 17th of October 1718, when the vice» 
chancellor declared this whole matter to them, and de- 
ſired their judgment upon it; after which, having read 
the "depoſition and the ſeveral acts of court, the ſaid 
Richard Bentley by judgment of the congregation afore- 
ſaid was degraded : that he has not yet ſubmitted bimſeif 
to the authority of the ſaid univerſity : and therefore that 
for theſe cauſes (ſaving the authority of the univerſity) 
they cannot reſtore him. - 265 ba " 
It was argued: by Cheſhyre ſerjeant, for a 
mandamus; that the return was infufficient for the un- 
eertainty in divers inſtances; that deprivation of academi- 
cal degrees is now become a matter of great conſequence, 
becauſe there are many preferments and privileges which 
by act of parliament can only ſubſiſt in dignified clergy- 
men, ſo that thoſe degrees which at firſt were only titles 
of honour, do now affect men in their frer holds and po- 
ſeffions ; that the cauſes alleged are none of them ſuſi- 
cient to warrant a ſuſpenſion; that if they were ſufficient, 
yet that the proceeding itſelf was illegal, and particularly 
decauſe here was no notice given to Bentley, to come 
in and defend himſelf againſt the ebarge of contempt; 
that if the vicechancellor's ſuſpenſion was legal, yet the 
deprivation by the congregation was not ſo, not only bo- 
cauſe alſo in this cafe there was no ſummons to appeac 
defore the congregation, but likewiſe becauſe the acoula- 
tion was not made out to them in a proper manner, 
being only upon the narration and report of the vico- 
chaneellor. 

On the other hand, it was argued by Comyns ſerjeant, 
for" the untverſity; that the nature of the proceeding at 
the ſuit of Dr. Middleton, is no more than an outlawry 
or excommunication, to compel the appearance of the 
party; that the return amounts to ſhewing a juriſdiction 
to hold plex, an action properly inſtituted againſt him, 
his contempt to the court for which he was ſuſpended, 


and afterwards upon his non- ſubmiſſion deprived; that it 
6 is 
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is true, es in the univerſities were firſt introduced ts 
encourage ing and learned men, but then it is no 
conſequence that if learned men miſbehave themſelves 
they may not be ſuſpended or deprived ; that it is agree- 
able to the methods both of the common and civil law 
courts, to puniſh contemptuous words, without calli 
in the party, and giving him an opportunity to commit 
the like a ſecond time; that the method of the whole pro- 
ceeding both as to the ſuſpenſion, and what was done by 
the congregation, being according to the courſe of their 
own courts, is right, although it may not tally with the 
method of common law 8 
Pratt chief juſtice: This is a caſe of great conſeq 
not only as to the gentleman who is deprived, but like- 
wiſe as it will affect all the members of the univerſity in 
ral. I think the return bath fully juſtified us in ſend- 
g the mandamus, as it ſhews that the power of the vice- 
chancellor and the congregation is only to deprive for a 
reaſonable cauſe; and as it is not pretended there is any 
viſitor, or any other juriſdiction to examine into the rea- 
ſonableneſs of the deprivation, but that of this court. It 
is the happineſs of our conſtitution, that to prevent any 
injuſtice, no man is to be concluded by the firſt judg- 
-ment; but that if he apprehends himſelf to be aggrieved, 
he hath another court to which he can reſort for relief; 
for this purpoſe, the law furniſhes him with appeals, with 
writs of error and falſe judgment: and leſt in this parti- 
cular caſe the party ſhouid be remedileſs, it was become 
abſolutely neceſſary for this court to require the univerſity 
to lay the ſtate of their proceedings before us: that if 
they bave erred, the party may have right done him, or 
if they have acted according to the rules of law, that 
their acts may be confirmed. As to the proceeding agaiaſt 
Dr. Bentley, it muſt be agreed; that the vicechancellor 
had cognizance of the nels and fo the ſuit was well in- 
ſtituted againſt him. I muſt likewiſe take the proceſs to 
compel an appearance to be regular, being averred to be 
according to the courſe of that court. As to Dr. Beatley's 
behaviour upon being ſerved with the proceſs, ] muſt ſay 
it was very indecent ; and I can tell him if he had ſaid as 
much of our proceſs, we would have laid him by the 
heels for it: be is not to arraign the juſtice of the 
proceedings out of court, before an officer who hath no 
power to examine it. When he ſaid the vicechancellor 
acted fooliſhly, it was what he might have been bound 
over for to bis good behaviour; but I believe it is alſo 
7 eſtabliſhed, 
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eſtabliſhed, that ſuch a behaviour will not warrant a ſuſ- 

nfion or deprivation, I cannot think the evidence of 
this contempt” was ſufficient : it doth not appear to have 
been upon oath as it ſhould have been. But be theſe 
matters how they will, yet ſurely he could never be 
deprived without notice. I do not obſerve: but it is a 
total-deprivation, and not temporary only, as was ſaid at 
the bar. As to the proceedings before the congregation z 
it doth not appear they reheard the matter, any otherwiſe 
than by the-relation of the vicechancellor: they ſhould 
have adjudged all the facts again, and have averred, that 
the deprivation was for them : whereas the ſaying, that 
for thele cauſes they deprived him, amounts to no more 
than that the vicechancellor told them fo. The vice» 
chancellor's authority ought to be ſupported; for the 
ſake of keeping peace within the univerſity; but then he 
muſt act according to law, which I do not think he has 
done in this caſe. | | | 
_ Powis juſtice aſſeated. _ | | 

Eyre juſtice: The univerſity, unleſs they had a viſitor, 
are certainly accountable to this court, As to the depti- 
vation, I am not ſatisfied, that for. a contempt to the 
vicechancellor's court, the congregation (which is ano- 
ther court) can deprive : for it is not a contempt to the 
univerſity in general; and it is not ſaid in the return, 
that for contempts to the vicechancellor the congregation 
can deprive. Every court hath a power to puniſh con- 
tempts to itſelf ; but I never till now heard of one court's 
reſenting a contempt to another, But ſurely for a con- 
tempt they cannot deprive: or if they could deprive, it 
can never be done without notice. Though the vice- 
chancellor had juriſdiction in this matter, yet in virtue of 
our  ſuperintendency over all inferior juriſdictions, we 
muſt take care he do not abuſe his authority. Thus we 
do prohibit the ſpiritual courts, till they give a copy of 
the libel, in all caſes within their juriſdiction, 

Forteſcue juſtice: If they had returned a. viſitor, it 
would be ſomething ; but without that, they muſt ſubmit 


to the judgment of this court: which is no more than 


exempt juriſdictions (as, the county palatine, which hath 
jura regalia) do. A deprivation can never be the proper 
puniſhment for a contempt; becauſe it cannot hold in 
the caſe of under-graduates. I think the behaviour of 
Dr. Bentley -was a contempt, for which he might be 
bound to his good behaviour, as it was out of court. 
There is another thing conſiderable in this- caſe, whether 
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upon any account the univerſity can deprive a man of his 
degrees ; becauſe he is in from the crown, whence the 
power originally flows. Beſides, the objection for want 
of notice can never be got over. The laws both of God 
and man do give the party an opportunity to make his de. 
ferice if he has any. Str. 557. 

Afterwards, H. 10 Geo. This caſe was argued a fe. 
cond time by Mr. Reeve for a peremptory mandamus ; 
that indeed if the univerſity had returned that the king 
was their viſitor, as they might have done, it would have 
put an end to the diſpute here; but net having returned 
that they had a viſitor, if it appears by the return that 
the proceedings in the univerfity have not been apreeable 
to the rules of juſtice, a peremptory mandamus ought to 
iſſue: that when degrees in the univerſity are conferred 
upon a perſon, he hath thereby a freehold in them, and 
will de intitled to ſeveral privileges and advantages an- 
nexed to them by acts of parliament, of which this court 
muſt take notice: that as to the clauſe in queen Eliza. 
beth's charter, that no other juſtice ot judge ſhall intro- 
mit; this is no more than a grant of cognizance of pleas 
excluſive of other courts, and muſt be governed by 'the 
rules the law hath provided relating to ſuch ſort of grads, 
by which the courts above are not deprived abſolutely of 
jutiſdiftion : for if an action is commenced in this court 
sgainſt a ſcholar of the univerſity, the univerſity may 
claim cogn zance of the plea by virtue of theſe letters 
patent and the act of parliament, and if they make their 
claim properly and in time it muſt be allowed, and the 
proceedings here will be ſtopt; but if the univerſity 
doth not make their claim the firſt day, this court will 
proceed notwithſtanding this grant; and ſo it was held, 
H. 11 An. in the cafe of Pirne and Manmes, Where an 
action upon the caſe was brought againſt the defendant, 
a member of the univerſity, inhabiting within their jurif- 
dition ; the bill was of Eaſter term 11 An. nd the de- 
fendant had an impirlance till the firſt day of Trinity 
tetm following, after which, and before plea (pleaded, 


the 'univerfity of Cambridge by their attorney demanded 


copghizance, and ſet out the letters patent and act of 
parliament beforementioned; and the claim was diſal- 
lowed, becauſe it was not made the 'firſt day; and they 
held, that the act of parliament in this caſe made no dif- 
feretice, becauſe it corifirmed this franchiſe only as it was 
granted, namely, a grant of excluſie 'cogriiizance, but 
the claim of it muſt be according” to the rules of the * 
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He admitted, that the facts ſet out in the return were con- 
tempts to the vicechancellor's court, which they might 
haye puniſhed, if they proceeded according to the rules 
of law. "He ſaid, that court was a court of record, and 
therefore ' might have ſet a fine, and impriſoned the party 
till it was paid, which is a proper puniſhment fora con- 
tempt; but that ſuſpenſion is not à proper ' puniſhment 
for 'a contempt: that a corporation cannot ſuſpend a 
member of their body, for a contempt to one of theic 
ccurts; and if they had returned a cuſtom to ſuſpend for 
2 contempt, it would be an unreaſonable cuſtom; and 
toid: that although the return is, that they may deprive 
for a reaſonable cauſe, 'yet here is no reaſonable cauſe ; 
ſor it cannot be reaſonable for the congregation to de- 


grade for a contempt or contumacy to another court; — 


it is not ſaid that he was guilty of contumacy to the con- 
regation: and beſides, that it came very odly before 
the congregation ; for it did not come by way of appeal, 
but by the vicechancellor's narration or report. But he 
relied upon it, that there was a fatal fault in the return, 
which could not be anſwered; which was, that it did 
not appear the doctor was ſummoned, or had notice of 
theſe proceedings againſt him, ſo that he bad no oppor- 
tunity to make his defence; and to condemn a perſon 
without beating bim, or giving bim an opportunity of 
defending himſelf, is cootrary to natural juſtice, and ſuch 
proceedings have been always held illegal and void by this 
court, | 

Vork, attorney-general, on the other ſide argued for 
the'univerfity, He ſaid, as to the point of want of ſum- 
'moris, he did admit, unleſs this cafe could be diſtinguiſhed 
'from the caſes of members of corporations, it would be 
"#gainſt the "univerſity. The caſe, he faid, was of great 
"conſequence ; becauſe the franchiſes and privileges of the 
univetfity were concerned on the one hand, and the rights 
and liberties of the members thereof on the other. He 
obſerved, that there were two general queſtions in this 
caſe; the one, whether a writ of mandamus will lie, 
to reſtore Dr. Bentley to his academical degrees; the 
other, whether the Eauſe of depriving the doctor of his 


degrees, ſet out in the return, is ſufficient, and the te- 


turn good; as to the former, he ſaid, that tbe court 
baving already determined that the writ of mandamus 
was good and did well lie; be would acquieſce wnder 


that determination: but as the other fide had agteed, that 
if the uulverſity had teturned a viſitor, it would have 
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put an end to this mandamus; fo he could not but 
obſerve, that if there was a viſitor, if the doctor was 


aggtieved by theſe proceedings of the univerſity, he might p! 
have made his application there. As to the ſecond point, al 
the return conſiſteth of two parts; firſt, the ſuſpenſion pr 
by the vicechancellor's court; and ſecondly, the degra. Pt 
dation by the congregation. As to the former of theſe, a 
namely, the validity of the ſuſpenſion by the vicechan- B 
cellor's court; it was objected (he obſerved) that Dr, L 
Bentley was not heard in that court againſt the contempt, u 
and that it is againſt natural juſtice a man ſhould be con- ſ 
demned without being heard: Unto which he anſwered, : 
that it muſt be admitted there was no neceſſity that Dr, ki 
Bentley ſhould be actually heard; but if he had an oppor- : 
tunity to be heard, that would be ſufficient : now he had an 
opportunity to be heard; for he was ſerved with proceſs to > 
appear at the next court, and if he had paid obedience to 4 
that proceſs, he had heard the charge againſt him, againſt . 
which he might have made his defence: that there was 


no neceſſity to iſſue out a ſummons, or to give him new 
notice, to come and anſwer the contempt; for if a per- 
ſon commits a contempt to this court, or to the court of 
chancery, by declaring he will not obey the proceſs of 
the court, by beating an officer executing the proceſs 
of the court, or by: ſpeaking reflecting or contemptuous 
words of any of the judges, upon an affidavit made of 
the fact, he will be committed, without hearing him; 
for it is looked on to be a vain thing, when he hath 
committed a contempt before, to make a rule of court 
to give him an opportunity of committing a new con- 
tempt againſt it. This is the rule in this court and in 
chancery; and it is alſo the rule in the canon and civil 
Jaws. And that is conſiderable in this caſe, becauſe the 
. proceeding of the vicechancellor's court is according to 
thoſe laws. By the civil law they may proceed againſt a 
contumacious perſon, without any new citation, And the 
proceedings in the vicechancellor's court being according 
to the rules of the civil law, though this court ſhould 
examine them, yet they muſt be examined according to the 
rules of that law. The cauſe of ſuit was within the ju- 
riſdiction of the vicechancellor's court, and this was a 
- contempt in that cauſe; and if that court had a jutiſ- 
. diQtion, all the: objections as to the irregularity of the 
- proceedings will be out of the caſe. Their proceedings 
ate confirmed by the queen's letters patents, as far as 
ſhe could do it; but the crown cannot ere a court to 
| JI. - 
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proceed according to the civil law by charter, therefore 
an act of parliament was neceſſary: an act accordingly 
paſſed, to confirm the letters patent, in Which letters 
patent the excluſive words are exceeding ſtrong, as well 
as the Confirmation of all their liberties and privileges, 
But it hath been objeQed, that it is not enovgh to ſay, 
Dr. Bentley was ſuſpended according to the cuſſom of the 
univerſity, but there ought to be a cuſtom particularly 
ſet out for that purpoſe: to which he anſwered, that 
in proceedings in inferior courts, it is always allowed 
to ſay, they were according to the cuſtom of the court. 
As to the objection, that ſuſpenſion from the academical 
degrees, is not a proper puniſhment for a contempt to a 
court ;, he anſwered, that by the rules of the civil law 
it is the only proper puniſhment, And it is like an out- 
lawry in the temporal courts; it is to compel the party 
to come in and anſwer; and upon his doing that, the 
ſuſpenſion is taken off, And 'theſe degrees cannot pro- 
perly 'be called freeholds, nor civil temporal rights: they 
were 1 only in nature of licenſes to profeſſors in 
ſeveral profe: orſhips, and are now titles of diſtinQion 
and precedence. The power of granting degrees flows 
from the crown. If the crown ereas an univerſity, the 

wer of conferring degrees is incident to the grant. Some 
old degrees the univerſity hath abrogated, ſome. new ones 
they have erected ; and they are taken notice of in acts of 
parliament for collateral purpoſes ; and though the acts 
have annexed collateral privileges to them, that will not 
alter the nature of them, nor take away the power the 
univerſity had over them before. It Yoth not follow, 
that if temporal rights are annexed to theſe degrees, the 
univerſity would be deprived of their power of degrading. 
A biſhop hath a freehold in his biſhoprick, and a right 
to fit and vote in parliament; yet he may be deprived by 
his metropolitan. And if courts have a juriſdiction and 
power to proceed by rules different from the common 
law; this court will not examine into the regularity of 
their proceedings on a mandamus, And therefore if a 
mandamus is granted to reſtore a fellow of a college; 
if they return a viſitor, though his ſentence hath been 
irregular, it is not examinable here. So if the eccleſi- 
aſtical court excommunicate a perfon without a cita» 
tion; this court will not grant a prohibition, but the 
party muſt appeal, When a prohibition is granted to the 
vicechancellor's court, for not granting a copy of a libel ; 


that is by reaſon of the expreſs words of an act of patlia- 
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ment, And if an act of, parliament ſhould enaQ, that no 
certiorari. ſhauld lie, to remove convictions of juſtices 
of the peace for,ſuch and ſuch offences; though the juſ- 
tices ſhould convict the party without ſummoning him, 
no. certiorari would be granted by this court, to remove 
ſuch a, conviction. As to the objection, that by this 
means the vicechancellor's court would have an uncon- 
troulable juriſdiction. without appeal, and that it is un- 
reaſonable a man, ſhould be concluded by the, firſt determi. 
pation.; he anſwered, that an appeal lay from the vices 
chancellor's court to the congregation, And then as to the 
degradation by the congregation ; he ſaid, that the whole 
proceeding, againſt Dr. Bentley ought to be confidered ag 
the act of the court of the univerſity. For by the letters 
patent the grant is ta the chancellor maſters and ſcholars, 
that they, to wit, the chancellor maſters and ſcholars 
which is the whole, body of the univerſity, and their loca 
tenentes, ſhould have cognizance ; and therefore the con- 
gregation are to. be conſidered as the judges of the court, 
and. the, vicechancellor only as their, official ; that the 
court uſually held before the vicechancellor, might be 
held before the congregation ; that by the civil law, where 
there is a commiſſary, he bath only part of the juriſdicy 
tion, the, reſt. remains in the ordinary, and that the ordi- 
nary may, proceed upon a report made by, his official. So 
there. the congregation might. proceed upon the report 
the vicechancellor, which in this. caſe he made to them, 
As to the objection, which be ſaid had been made, tha 
if the, degradation ſtood, Dr. Bentley. would be deprived 
of. his, degrees, without, ever being, heard, withour, pro- 
ſpe of being reſtpred; he, anſwered, that this was but 
in nature of a proceſs to compel Dr. Bentley to appear; 
and. that it is the general rule of- all courts, and. of all 
laws, that when the party comes and clears his contempt, 
he ſhall- be reſtored: that this privilege of ſuſpending 
degrees, and degrading, was agrecable to the privileges 
which all other univerſities enjoyed; and that it was ne- 
ceſſary, that univerſities ſhould have a ſummary method 
of. proceeding. For which reaſons he inſiſted, the return 
— good, and that no peremptory mandamus ought. to 
ue. 

Mr. Reeve, by way of reply, inſiſted, that though, great 
ſtreſs bad been laid upon the allegations in the return in 
its ſeveral parts, that the facts were done according. to the 
cuſtom of the univerſity, this was not ſufficient to make 
the return good. For the grant, in the letters patent of 
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queen Elizabeth is, that the univerſity ſhould hold'a court 
according to their laws and cuftoms before that time 
uſed ; therefore if they have a method of proceeding 

the civil law, which hath been always uſed, that ought 
to have been averred ſpecially ; and without it, this court 
cannot take notice of it under that general allegation, 
but muſt intend the proceedings are according to the rules 
of the common law. It is true, in caſes of inferior 
courts, ſuch an allegation is enough, becauſe their pro- 
ceedings are agreeable to the common law; but if the 
rules of the common law are to be excluded, ſuch a cuſtom 
muſt. be ſpecially ſet out. And as to the objection, that 
the vicechancellor's court is part of the congregation, 
and that the congregation is held before the whole body; 
the firſt is not alleged ſo to be in the return; and 38 
to the laſt, the congregation conſiſts of the chancellor or 


vicechancellor, or his locum tenens, and the regents . 


and non-regents, which is not the whole body of 'the 
univerſity, 

On the 7th of February 1723, the lord chief juſtice 
Pratt delivered the opinion of the court, that the return 
was ill; becauſe ſince it is not ſhewn in the return, that 
the proceedings in the vicechancellor's court or the con- 
gregation are according to the rules of the civil law, they 
mult be intended to be agreeable to the rules of the com- 
mon law; and if ſo, it not appearing the party hath any 
redreſs by applying to another court, this court will re- 
lieve him, if he hath been proceeded againſt, and de- 

ded, without being heard, which is contrary to natural 
uſtice. This caſe therefore will fall under the rules for 
removing of members of corporations; which cannot be 
done without ſummoning the party, and giving him an 
opportunity of being heard, The cafes determined upon 
that head are ſo numerous, and the rule ſo well ſettled 
and known, that it cannot now be diſputed ; for want of 
doing which, the ' ſuſpenſion or degradation cannot be 
ſupported. And therefore a peremptory mandamus was 

granted. L. Raym. 1334. 

H. 9 G. 2. Dr. Walker's caſe, A mandamus was 
directed to Dr. Richard Walker, vicemaſter of Trinity 
college in Cambridge, reciting the ſtatutes of the college, 
and that thereby it was ordained, that in caſe the maſter 
of the ſaid college ſhould at any time be examined before 
the iber the biſhop of Ely, and be lawfully convicted 
before the ſaid viſitor, of dilapidation of the goods gf the 
college, or violation of the ſtatutes, ' he ſhould without 


.. 


456 


Colleges, 


\ 
delay be deprived of the office of maſter by the vicemaſter 
of the ſaid college, and that without appeal; and that a 
cauſe of office was lately depending before Thomas lord 
biſhop of Ely, then and ſtill viſitor, at the promotion of 
Robert Jackſon clerk, one of the fellows of the ſaid col. 
lege, againſt Dr. Richard Bentley maſter of the ſaid col. 
lege, for dilapidation of the goods of the ſaid college and 
violation of the ſtatutes, wherein ſeveral articles were ex- 
hibited for that purpoſe, and that a probibition and after. 
wards a conſultation was awarded upon the ſaid articles to 
the ſaid biſhop of Ely the viſitor: and that the ſaid biſhop, 
having conſidered the evidence on both fides, did adjudge 
as viſitor aforeſaid, that the ſaid Dr. Richard Bentley was 
guilty of dilapidation, and violation of the ftatutes, and 
thereby incurred the penalty of deprivation of his office; 
which ſaid ſentence is {till in force: and that it is the 
duty of the ſaid Richard Walker as vicemaſter, io exe- 
cute the ſaid. ſeatence, by depriving the ſaid Dr. Richard 
Bentley of his office of maſter : and that the ſaid Dr, 
Walker, having had due notice of the ſentence,.and being 
duly required, to deprive him, neglects and refuſes ſo to 
do: the writ therefore commands him without delay to 
deprive the ſaid Dr. Bentley of the ſaid office of maſter of 
the ſaid college, or to ſhew cauſe to the contrary. Dr, 
Walker returns, that the ſtatute appointing the biſhop of 
Ely viſitor is void; and that the college being of royal 
foundation, the king only is viſitor. By lord Hardwicke 
chief juſtice: There are two things which ſeem to be 
aimed at by this writ and return, which I do not ſee that 
the court can do; firſt, to aid the juriſdiction of the 


biſhop of Ely as viſitor; ſecondly, to determine that the 


king is general viſitor. But the writ in this caſe is fe 
de ſe; for it ſuggeſts that the biſhop is viſitor, of the col - 
lege, and if fo, he may viſit, and remove, or puniſh the 
vicemaſter, and we could do no more: and on the con- 


trary, if the king be viſitor, as the return ſuggeſts, you 


may apply to the king for bim to viſit. And on the laſt 
day of the term, the court quaſhed the writ of mandamus; 
but ſaid they did not intend it ſhould be underſtood, that 
they had thereby determined whether the king or the biſhop 
is general viſitor. Ce. Hardwicke, 212. 

n the caſe of the King and the biſhop of Zh, E. 
23 G. 2. This caſe came to be conſidered, whether the 
biſhop of Ely was viſitor or not; but not determined. The 
caſe was, a rule was made to ſhew cauſe, why a manda- 
mus ſhould not go to the biſhop of Ely, commanding bim 
tg 
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to hear an appeal made to him as viſitor of Trinity col- 
lege in Cambridge, by Dr. Edward Vernon, who has 
therein complained, that he bas been wrongfully deprived 
of his ſenior fellowſhip. in the college, contrary to the 
ſtatutes thereof, made upon affidavits that the biſhop de- 
clined hearing the appeal, until he could be ſatisfied that 
he had a right to viſit the college. By Lee chief juſfice; 
it appears from the affidavits, that there has been an ap- 
peal to the biſhop as viſitor ; that the biſhop has declined 
exerciſing apy viſitatorial power, in order to take the opi- 
nion of this court whether he has any right to exerciſe it. 
This is a controverted queſtion, and it is not at all clear 
to the court who is viſitor; and if we had ſeen and 
read all the ſtatutes of the college, we have no authority 
to determine who is viſitor, that being the proper pro- 
vince of a jury.—And the rule was diſcharged. 1 Wilſon, 
266, 

But although the king's courts may not interfere with 
regard to the private ſtatutes of the ſociety, as eſtabliſhed 
by the founder; yet as to the publick laws of the land, 
it ſeemeth that they may interfere, for over theſe the 
ſounder could give to the viſitor no excluſive juriſdiction. 
As in the caſe of St. John's college in Cambridge, M. 5 N. 
By the act of the 1 V it was enacted, that if any gover- 
nor, head, or fellow of any college or hall in either of 
the univerſities, ſhould negle&t or refuſe to take the 
oaths, ſor fix months after the firſt day of Auguſt then 
next following ; ſuch government, headſhip, or fellow- 
ſhip ſhould be void. Several of the fellows of that col- 
lege had not taken the oaths purſuant to the ſtatute, and 
thereupon a mandamus was directed to Humphrey Gower, 
head of that college, ſetting forth the act, and that ſuch 
fellows had not taken the oaths, and that they til] eon- 
tinued in their fellowſhips: therefore by this writ they 
were commanded to remove them, or to ſhew cauſe, 
They return, that the college was founded by Margaret 
counteſs of Richmond; that the biſhop of Ely for the 
time being was by her appointed viſitor; and on their 
behalf it was objected, that a mandamus is a remedial 
writ; that no precedent can be produced where it hath 
been granted to expel perſons, but always to reſtore them 
to places of which they had been deprived; and that it 
will not lie, where- there .is a local and proper viſitor, 
But by Holt chief juſtice: The viſitor is made by the 
founder, and is the proper judge of the laws of the _ 
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lege; he. is to determine offences againſt theſe private 
laws; but where the Jaw of the land is diſobeyed, (as it 
is in. this caſe) the court of king's bench will take notice 
thereof, notwithftapding the viſitor ; and the proper re- 
medy to put the Jaw in execution is by a mandamus. 
But the cauſe was adjourned. And in the act of the 1 G, 
c. 13. for taking tbe. oaths in like manner, it is ſpecially 
provided, that the court of king's bench by mandamus 
ſþall compel a perſon to be admitted into a place vacated 
for, want of taking the oaths as aforeſaid. 4 Mad. 233. 


15 Finer. 202. | 
Alſo, where there is a particular truſt to be executed 


W. the college, a court of equity will interfere to carry 
that truſt. into execution. As in the caſe of Green and 
Rutherforth, May 23, 1750. The plaintiff exhibited his 
bill againſt, the maſter, fellows, and ſchola:s of St. John's 
college in Cambridge, to oblige Dr. Rutherforth to de- 
liver up a:preſentation made by the college of him to the 
reQary. and pariſh church of Borrow in Suffelh, to re- 
flcain his having inſtitutian and induction thereon, and to 
preſent the plaintiff under their common ſeal; | ſetting 
forth, that Dr. John Bowton, a fellow of the (aid college, 
dy bis wilk deviſed: to the maſter, fellows, and ſcholars of 
the ſaid college, and their ſucceſſots, the perpetual ad- 
vowſon of this rectory in truſt, that whenever the church 
Mall be. void, they ſhall preſent one of his name and kin- 


| &red, if: there be any ſuch capable thereof in the college; 


il na ſuch, then that they preſent the ſenior divine then 
fellow. of the college; and on his refuſal, the next ſenior 
divine, and fo downward : that the laſt incumbent dying, 
it. was, offered ta. the ſenior fellow, and on his refuſal 
to the. next, till it came to the plaintiff's turn as next 
ſenior on the divinity line, who offered to take it; but 
the defendant. inſiſted; that he being doctor in divinity, 
was. to. be con ſideted as the perſon deſeribed by the teſta- 
tor, and interpoſed. by appeal to the biſhop of Ely as 
vibior; on hearing which, the biſhop was of opinion, 
that, Dr. Rutherforth was within the deſcrip: ion of the 
will, and therefore-required-them to preſent him. The 
plaintiff infifted, that as the ad vowſon was deviſed to the 
college under particular truſt by a third perſon (not the 


ſounder), the viſitqr had not juriſdiftion to determine of 


the preſentation, or to interpoſe in execution. of the truſt; 
and therefore prays, that the preſentation may be cancel- 


led, and that. the college. may be directed to preſent him 
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16 intitled under the truſt of the will. Dr. Rutherforth 


pleaded to the juriſdiction of the court. By Sir John 


Strange maſter of the rolls, and the lord chancellor Hard- 
wicke: If this had been a general bequeſt of an advow- 
ſon to the college, without any particular truſt, annexed; 
it, would have fallen under the general regulations con- 
trouling all the other property of that nature, as an ob- 
ject of the viſitatorial power ; but this is circumſcribed 
by particular, expreſs truſt, inconſiſtent with the regula- 
45 by which the other property is to be governed, and 
therefore proper for the juriſdiction of this court, ſtand- 
ing on ſpecial circumſtances peculiar to itſelf; which 
puts an end to the viſitor's power over it. If it had been 
deviſed to a firanger on the ſame truſt, there could then 
be no pretence to ſay that in ſuch caſe the viſitor would 
have had any power over it, but the college muſt. have 
been obliged to apply to this court to compel the execu- 
tion. And it cannot differ the caſe, that the college hap- 
pened to be the truſtees, Suppoſe it had been on truſt to 
preſent a member of another college, the viſitor of this 
could have no power over it; and the preſent caſe diff 

not in ſubſtance from that.— And the plea. to the juril- 
28 as being in the viſitor, was over-Tuled. 1 Yezey, 
402. ( | 
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(a) Ia general, where there is no other ſpecifick legal 


. ' remedy to obtain the ends of juſtice, the courts of law will 


interfere, leſt there ſhould be a defect of juſtice. On this 
principle = mandamus was directed to the keepers of the ſeal 
of the univerſity of Cambridge, to ſet the univerſity ſeal to the 
appointment of a lord high ſteward. 1 Black. Rep. 547. Alſo 
to compel the warden of Madbam college Oxford to afix the 
common ſeal of the college to an anſwer of the fellows to. a 
bill in chancery, though contrary to his own ſeparate anſwer 
put in, Coxyp. 377, ; becauſe theſe caſes do not come within 
the copnizance of a viſitor, Upon which principle, a nnn. 
damus was allo granted to the biſhop of EH, to appoint one of 
two perſons preſented to him by the fellows of Peterhouſe co]- 
lege in Cambridge to be maſter ; the court bein of; opinion, 
from a view of the charters of the college, that the right 
which the biſhop claimed of appointing to the maſterſhip, 
on neglet of the fellows to elect, devolved on him, not as 
viſitor; but by the ſpecial appointment of the founder; and 
therefore in this als the ſtatutes were to be conſirued by the 
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e 7. 7. 13 G. 2. The King and Whaley. A manda- 


tor by affidavit, 


7 


mus was granted, directed to the defendant as maſter of 
Peter-houſe college in the univerſity of Cambridge, to 
admit Thomas Rogers to a fellowſhip of that colltge, 
upon affidavit of his election. A motion was made to 


ſuperſede 
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courts of law, for he could not viſit bimſelf. Rex v. Biſhop 
of Elp, 2 T. Rep. 290. But if there be a vifitor who can 

erciſe juriſdiction, the appeal muſt be to bim; and there. 

re a ſeritence of expulſion unappealed from being given in 
evidence on an indictment for aſſaulting a fellow commoner of 
Queen's college Cambridge, by turning him out of the col. 
lege garden, was held concluffve for the defendant. Rex v. 
Grand, Cowp. 315; And a bill filed by a purchaſer of a 
ſer of chambers in an inn of court againſt the benchers, rela. 
tive to a renewal of the grant of the chambers, was diſmiſſed, 
Cunningham v. Wegg, 2 Br. 241. the appeal being to the 
twelve judges, who are viſitors. Hart's and Sawage's Caſes, 
Deng. 353. In a private eleemoſynary lay foundation, if no 
viſitor be appointed by the founder, the right of viſitation, in 
default of his heirs, devolves upon the king, and is to be exer- 
cifed by the great ſeal; and on this ground it was decided, 
that the king is viſitor of St. Catherine's Hall Cambridge, and 
the king's bench refuſed to interfere by mandamus to compel 
the maſter and fellows to declare one of the fellowſhips 
vacant, and to proceed to_a new election, referring the 
queſtion to the lord chancellor, 4 T. Rep. 233. The King 
again the Mafters and Fellows of St. Catherine's Hall. In 
which caſe Lord Kenyon Ch. J. obſerved, that corporate 
bodies, which reſpect the publick police of the country, and 
the adminiſtration of juſtice, are better regulated under the 
ſuperintendance of the we 4 bench than of the court of 
chancery ; but it is otherwiſe with eleemoſynary foundations 
in general. If there be a viſitor, his determination is not 
examinable at law; but though the court will not compel 
@ vifitor to go into the merits of a caſe brought before him, 
it will compel him, if an appeal be lodged in time, to hear 
the .parties, and form ſome judgment, Rex v. The Biſhop of 
Lincoln, 2 J. Rep. 338. and Rex v. Biſbop of Ely, 5 T. Rep. 
475-3 and will prohibit bim, if under pretence of viſitatorial 
authority he exceeds his juriſdiction. 1 7. Rep. 650. Whe- 
ther commoners, and other independant members of a col- 
lege, belong to the foundation ſo as to be entitled to the pro- 
tection of the viſitor, may, perhaps, depend on the ſtatutes 


of the college; but in Dawj/on's caſe in chancery, Lord 


Apſley, aſſiſted by De Grey Ch. J. C. P. and Mr. Baron 
Adams, was of opinion, that a commoner of Univerſity 2 
| ge 
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ſuperſede this writ, upon affidavits of there being a 
vilitor, namely, the biſhop of Ely. But the court 

the maſter to make a return, and refuſed to deter- 
mine the point upon affidavits, where the other party 
had no opportunity to right himſelf by an action. Str. 


1129. 
1 T. 6G. 2. Bentley againſt the biſhop of EH. In Vigter muſt 
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bibition, Dr. Bentley the plaintiff declared, that king 1 


Henry the eighth on the 19th of December in the 1 3th will be probi- 


year of his reign founded Trinity college in Cambridge, bited. 


and that queen Elizabeth made a body of ſtatutes, the 
fortieth whereof is intitled De magi/ftri ſi res exigat amotione ; 
and ſpeaking of the biſhop of Ely, there are the words 
corrigat, puniat, expellat : that he was cited to appear be- 
fore the biſhop as ſpecial viſitor appointed by the ſaid 
4oth flatute of Elizabeth, to anſwer to ſixty- four articles, 
which are inſiſted upon as violations of the ſtatutes, ſome 
of which are long before the laſt act of grace, and others 
of them are for ſetting the college ſeal in conjunction 
with the fellows. The biſhop for a conſultation ſets out 
a former ſtatute of Edi. 6. in theſe words, viſitator epiſ= 
copus Elienſis fit ; and avers that he is viſitor general, 
and as ſuch hath a right to proceed upon the articles. 
And on demurrer, after ſeveral arguments, theſe points 
were ruled: | 

- Firſt, that though ſeveral of the ſacts charged appear to 
be before the act of grace; yet they are not pardoned by 


that ſtatute, but are ſtill inquirable by the viſitor, There 
ate two ſorts of corporations, one for publick govern- 


ment, the other for private charities. The former of 
theſe are governed by the common law; but the latter 


* 


lege in Oxford was a mere boarder, and therefore that his ex- 
pulſion operated as a notice to quit. Cowp. 319. ex parte 
Daviſon. And in the above-mentioned caſe of the King and 
the Biſhop of Ely, the court of K. B. was of opinion, that Mr. 
Longmire, who had been a fellow of Peterhouſe, Cambridge, 
and had vacated his fellowſhip by taking a college living, buc 
had continued his name on the college boards, was not entitled 


to any preference in the election of a maſter, as being a 


member of the domus or foundation, under theſe words: 


Apſius domus atque ſociorum ejuſdem ſemper ratio habeatur, 


ut hi, fi qui inter eos ad hoc munus obeundum inveneantur 


. idonei, ceteris preferantur ; ſin hujuſmodi in domo nulli ex- 


titerint, tum aliunde aſſumantur,” 
is 
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is the creature of the founder, and governed by his pri- col 
vate laws. Not that the particular perſons are exempted dy 
from the common law, but the body in general is: and up 
as theſe are private laws, they are in the nature of truſts, wi 
and the breach of them is no crime cognizable by the tio 
common law. The king's power of pardoning arifeth he 
from his having the executive power in him; and though th 
in this caſe the king is founder, yet the breach of his on 
private ſtatutes are not crimes againſt the crown. The Al 
crimes pardoned ate ſuch as are againſt the publict ca 
laws and ſtatutes of the realm; whereas theſe are in the m; 
natute of domeſtick rules for the better ordering of a pri- thi 
vate family. | , fol 

Secondly, that though ſeveral of the crimes imputed to tio 
him, for violations of the ſtatutes of the college, appeat vil 
to have been done by him in conjunction with others; ca 

that is no reaſon to exclude the inquiry of the viſitor, in 
If a whole body join together in doing an unlawful ad, $t 

ey are feverally puniſhable in their natural capacity. 
| hirdly, that by the ſtatute of Edw. 6. the biſhop of & 
Ely and his ſucceſſors are appointed general viſitors ; it of 
being Epiſcopus Elienſis without any chriſtian name, which ſai 
ſhall extend to the biſhop and his ſucceſſors without the dit 
words for the time being. * 

Fourthly, that though the three former determinations St 
are in favour of the ſuit below, yet the prohibition ought to Te 
ſtand; becauſe the biſhop hath not cited the door upon an 
the foot of his general viſitatorial power, but as'a ſpecial pr 
viſitor appointed by the goth ſtatute of Elix. which the vil 
court ſaid, he was not. For being before appointed ge- fai 

*neral viſitor, there remained no further power in the crown 
with regard to enlarging the viſitatorial power, They tir 
ſaid it was a queſtion they would not determine, whether int 
when the crown has given ſtatutes and appointed a viſitor, ha 
the ſucceſſor can any way alter or annul the former thi 
ſtatutes : the practice indeed has been otherwiſe; but it in 
hath never been detetmined to be good. For this Taft | 
fenſon, they Were all of opinion, that the prokiibition ought O, 
to ſtand. | nen | _ 
Note, upon a writ of error in parliament, this judgment 70 
was A ; and the lords went into the conlideration 
of the ſeveral articles, and as to ſome granted a probibi- ea 
tion, and as to others a conſultation. Str. 912. ine 
Cafe wherea 9. E. 1 Geo, 2. K. and the bilhop of Chir. Man- be 
perloa to be vi · damus directed to the biſhop as warden of "Mancheſter do 


college, 


college, to admit a chaplain. The diſhop returus, that, fed higpens to 
e royal foundation, he is appointed vifitor, And de Ie viſitor. 

upon argument it was objected, that though a mandamus 
will not lie where there is a viſitor free from any objec- 
tion, yet here the two offices being in the ſame perſon, 
he cannot viſit himſelf; and no cafe can be ſhewn, where 
the founder hath once granted the whole out of him, and 
on 'fuch a temporary ſufpergion it hath reſulted back. 
And by the court; it is plain he cannot viſit now, be- 
cauſe his power is ſuſpended; and theſe ate powers that 
may ceaſe, and revive, without inconvenience; ſince 
there is this court to teſort to. Ina lay corporation, the 
founder and his heirs are viſitors; in à ſpiritual corpora- 
tion, the juriſdiction is here, unleſs there be an expreſs 
vifitor appointed: the ground of our interpoſing in this 
caſe is, that at preſent there is no other viſitatorial powet 
in being. And a peremptory mandamus was granted; 
Str. 797. (a) | „e | 

Afterwards, an aQ of parliament ws made, 2 G. 2. 
t. 29. impowering the king to viſit the collegiate church 
of Mancheſter, during ſuch time as the wardenſhip of the 
ſaid church is or ſhall be held in commendam with the 
diſhoprick of Cheſter, | 

10. H. 30 G. 2. The maſter and ſenior fellows of Where it is Gt. 
St. John's college in Cambridge, againſt the reverend Thomas pvted whetber a 
Todington, cleik. It was moved in behalf of the maſter _ CN 
and ſenior fellows of the ſaid college for a prohibition; to king's cores ae 
prohibit the biſhop of Ely from proceeding as ſuppoſed do 6*termiae he 
viſitor of the ſaid college, on an appeal promoted by the . 
faid Mr. Todingion for their not electing him ſellow. 

The ſuggeſtion ſtated, that the biſhop of Ely for the 
time being is not viſitor of the ſaid college, as to elections 
into fellowſhips or other offices in the [.id college, nor 
hath any viſitatorial power or juriſdiction whatſoever over 
the maſter and fellows of the ſaid college or any of them 
in that reſpect: 

That by an indenture tripartite, made the 27th day of 
OQtober in the 22d year of the reign of king Henry the 


(a) Per Buller J. A viſitor cannot be a judge in his own 
cauſe, unleſs that power be exprelsly given him. A founder, 
indeed, may make him ſo, but ſuch an authority is not to 
be implied; te cannot viſit himſelf. 2 T. Rep. 338. This 
doctrine is alſo recognized in the preamble to the 2 C. 2. c. 29. 
| . eighth, 
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eighth, between Sir Anthooy Fitzherbert, knight, then 
one of the king's juſtices of his common pleas, and John 
Keton, doctor in divinity, and canon of the cathedral 
church of Saliſbury, on one part ; the chapter of South. 
well, on the ſecond part; and the then maſter, fellows, 
and ſcholars of the college of St. John aforeſaid, on the 
third part; it was covenanted and agreed between the 
ſaid parties, for them, their heirs and ſucceſſors for ever, 
in form following : that is to ſay, 

That the ſaid maſter fellows and ſcholars of St. John's 
aferefaid had granted for them and their ſucceſſors for 
ever, unto the ſaid Dr. Keton, that he for himſelf, at the 
nomination and appointment as thereafter ſhould be ex- 
preſſed, ſhould have two fellows and two ſcholars founded 
and ſuſtained at the coſts only of the ſaid maſter fellows 
and ſcholars within the college of St. John aforeſaid, there 
to continue for ever of his foundation, over and above 
other fellows and ſcholars there founded or thereafter to 
be founded by the foundreſs of, the ſaid college or any 
other perſon that then had given or thereafter ſhould give 
lands or goods to ſuch purpoſe or intent: | 

That the ſaid maſter fellows and ſcholars of the ſaid 
college thereby covenanted and granted unto the ſaid Sir 
Anthony Fitzherbert, Dr. Keton, and to the ſaid chapter, 
and to their heirs and ſucceſſors, that the ſaid fellows and 
ſcholars, of the foundation of the ſaid Dr. Keton, ſhould 
have and enjoy all manner of profits, as well meat drink 
and wages, as all other commodities eaſements and liber- 
ties, like and in as. large manner as other fellows and 
ſcholars of the ſame college (by the foundreſs's founda- 
tion of the ſame college) then had, or in time then com- 
ing ſhould have, in any manner of wiſe, at the proper 
coſts and charges of the ſame maſter fellows and ſcholars 
of the college of St. John aforeſaid, and their ſueceſſors 
for ever: - 

That the ſame maſter fellows and ſcholars by the ſaid 
indenture covenanted ard granted unto the ſaid Sir An- 
thony Fitzherbert, Dr. Keton, and chapter of Southwell, 
and to their heirs and ſucceſſors, that the ſame two fel- 
lows of the foundation of the ſaid Dr. Keton, ſhould re- 
ceive of the ſaid maſter fellows and ſcholars and their ſuc- 
ceſſors every year 11. 6s. 8d, over and above the wages 
limited to other fellows of the foundreſs's foundation ; 
that is to ſay, to either of them 138. 4d. at the feaſts of 
Eafter and St. Michael yearly, by even portions; - 2 
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That the ſaid maſter fellows and ſcholars thereby co- 
venanted and granted, for them and their ſucceſſors, unto 
the ſaid Sir Anthony Fitzherbert and Dr. Keton, and the 
longer liver of them, that they from thenceforth ſhould 
have the nomination and election of the ſaid fellows and 
ſcholars during their lives natural; an4 after the deceaſe 
of the ſaid Sir Anthony and Dr. Keton, then the ſaid 
fellows and ſcholars ſhould be at the nomination and 
election of the ſaid maſter fellows and ſcholars of the 
college of St. John aforeſaid, and of their ſucceſſors for 
ever, after and according to ſuch ordinance and writing 


as the ſaid Dr. Keton ſhould thereof make and declare by. 


his laſt will or otherwiſe. 

Provided always, that the ſaid fellows and ſcholars 
ſhould be elected and choſen of thoſe perſons that be or 
had been choiriſters of the chapter of Southwell aforeſaid, 
if any ſuch able perſons in manners and learning could be 
found in Southwell aforeſaid ; and in default of ſuch per- 
ſons there, then of ſuch perſons as had been choiriſters of 
the ſaid chapter of Southwell, which perſons ſhould be 
then inbabitant or abiding in the ſaid univerſity of Cam- 
bridge: and if none ſuch ſhould be found able in the 
univerſity aforeſaid, then the ſame fellows and ſcholars to 
be elected and choſen of ſuch perſons as ſhould be moſt 
ſingular in manners and learning, of what country ſoever 
they ſhould be that ſhould be then abiding in the ſame 
univerſity. 

That the ſaid maſter fellows and ſcholars covenanted 
and granted by the ſaid indenture, unto the ſaid Sir An- 
thony Fitzherbert and Dr. Keton, and to the ſaid chapter, 
their heirs and ſucceſſors, that when the ſaid two fellow- 
ſhips and ſcholarſhips or any of them ſhould be vacant, 
then immediately at the then next time of election of ſel- 
lows or ſcholars of the ſaid college limited by the ſtatutes 
of the college of St. John aforeſaid, other fellow or fellows 
ſcholar or ſcholars as the caſe ſhould require ſhould be 
elected named and choſen by the ſaid maſter fellows and 
ſcholars, according to theſe covenants and agreements, 
and according to fuch ordinances or will as the ſaid Dr. 


Keton ſhould thereof make and declare: 


That it was covenanted and agreed by the ſaid inden- 
ture, that the ſaid maſter fellows and ſcholars of St. John 
aforeſaid, and alſo the fellows and ſcholars of the founda- 
tion of the ſaid Dr. Keton, at the time of their admiſſion, 
ſhould be ſworn to obſerve and keep the ſtatutes and ordi- 
nances that then were made, or thereafter ſhould be made, 
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by the ſaid Dr. Keton, for the foundation of the ſaid fel. 
lows and ſcholars; ſo that the ſaid ſtatutes ſhould be 
conformable with the ſtatutes of the foundreſs of the ſaid 
college, 

For the which all and ſingular the premiſſes well and 
truly to be obſerved and kept by the ſaid maſter fellows 
and (cholars and their ſucceſſors in manner and form as is 
aforeſaid, that is to ſay, as well for the elections and ad- 
miſſions of the ſaid fellows and ſcholars, and for their 
finding, and for wages yearly to be paid to the ſame, 
with all other liberties commodities and profits likewiſe 
. pertaining unto them, as for all other covenants and agree- 
ments, with all and ſingular the premiſes, according to 
the ordinance above rehearſed; the ſaid Dr. Keton bad 
contented given and paid, to the ſaid maſter fellows and 
ſcholars, in money plate and jewels, to the value of 4ool.: 

That it was covenanted and agreed by the ſaid indenture 
between the ſaid parties for them and their ſucceſſors, 
that if the faid maſter fellows and ſcholars and their ſuc- 
ceſſors ſhould fail in taking admitting or receiving of the 
ſaid fellows and ſcholars, in any time of election next 
after the avoidance, and they ſhould not be choſen ror 
admitted into the ſaid college according to the ordinances 
and agreements above rehearſed, or ſhould not have and 
enjoy their full commodities and profits as is #foreſaid ; 
that then the aforeſaid maſter fellows and ſcholars and 
their ſucceſſors ſhould forfeit as well to the (aid Sir An- 
thony Fitzherbert and Dr. Keton, as to the chapter of 
Southwell, and to their heirs and ſucceſſors, in the name 
of a penalty or pain, for every default made or no due 
election of the ſaid fellows and ſcholars or any of them 
208. for every month that it ſhould happen the ſaid fel- 
Jows and ſcholars not to be choſen nor admitted into the 
ſaid college as is aforeſaid, or reftrained of any profits 
commodities or eaſements as is aforeſaid; and that then 
jt ſhould be Jawful as well to the ſaid Sir Anthony Fitz- 
herbert and Dr. Keton for their part, as to the ſaid chap- 
ter of Southwell, and their heirs and ſucceſſors for their 
part, inio the manors of Marſlete and Myllington in the 
county of York and into the manor of Little Markham in 
the county of Nottingham to enter and diſtrain for the 
ſame 20s. and the zrrears of the ſame, for every time or 
times of forfeiture ;' and the diftreſs to withold until the 
ſaid 20s. with the arrearages of the ſame, ſhould be to 
them well and truly ſatisfied contented and paid: 


That 
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That the faid Dr. Keton did not at any time, by his laſt 
will or otherwiſe, make or declare any ſtatute or ordi- 
nance, other than what was contained in the ſaid above 
recited indenture, of or concerning the ſaid fellowſhips 


called Southwell fellowſhips, or of or concerning either 


of them: 

The ſuggeſtion alſo ſtated, that an appe-l had been 
made to the biſhop as viſitor of the college by the ſaid 
Thomas Todington, comp'aining that the ſaid maſter 
and ſenior fellows had unduly elected William Craven, 
clerk, into one of the Southwel! fellowſhips f..unded by 
the ſaid Dr. Keton, and had refuſed to elect him into the 
ſaid fellowſhip, notwithſtanding he had been a choitiſter 
of Southwell, and was otherwiſe duly qualified according 
to the indenture of foundation; and that they had been 
ſerved with the biſhop's citation and proceſs upon the ſaid 
appeal; and therefore they prayed a prohibition. 

Upon ſhewing cauſe, the ſtatutes given to the college 
in the time of queen Elizabeth, and by which the college 
hath ever fince been governed, were laid before the court ; 
and alſo Dr. Keton's indenture. 

During the argument, the counſel for the college having 
inſiſted much upon their being permitted to declare in 
. prohibition 3 the court, for ſaving expence to the parties, 
and in order that the matter might be fully heard and yet 
determined in a fummary way upon, motion, directed that 
. biſhop Fiſher's ſtatutes, by which the college was. go- 
verned before the making the ſtatutes of Elizabeth, (hovl.i 
alſo be laid before the court; as theſe ſtatutes might give 
ſome light to the conſtruction of Dr. Keton's indenture, 
which was made during the time theſe ſtatutes were in 
force z which was done accordingly: ſo that this caſe 


ſhould be determined upon the whole of the evidence 
which either party could lay before the court, 


The counſel who ſhewed cauſe againſt the prohibition, 
made three queſtiens: 1. Whether the biſhop is general 
viſitor of the college, as to the election of fellows. 2. Whe- 
ther there is any thing in this particular fellowſhip, 
which will exempt it from his viſitation; being. it is an 


ingrafted or annexed foundation. 3. Whether the power 


of diſtreſs is not the only remedy ; or, in other words, 
whether (notwithſtanding) the biſhop's power doth not {till 


ſubſiſt. 


As to the firſt; they argued, that the college was 
founded in the ſecond year of Hen. 8. from a priory col- 
legiate, hslonging to the biſhop of Ely; of which the 
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biſhop was viſitor: By law (by Holt chief juſtice} he 53 
ſo; therefore he did ſtill remain ſo, The biſhop of Ely 
was viſitor under Dr. Fiſher's ſtatutes; and the ſaid Dr. 
Fiſher reſerved a power of altering, interpreting, ot 
giving new Fftatutes; yet the power of coercion is wholly 
left to the biſhop of Ely, and he has the whole executive 
power in him. The ſtatute de Viſitatore makes him viſitor : 
Epiſcopa Elienfi commendamus. No ſet form of words is 
neceſſary to appoint a viſitor, And if he is viſitor, all 
other powers are incident to his office, And the words 
of the ſaid ſtatute fſhew the extent of his authority, when 
he viſits ex is. And no objection can ariſe upon it, 
but he may viſit. There is a clauſe in one of the ſtatutes 
of Elizabeth, which fixes the expence of his viſitation; 
which ſhes, that he was before in poſſeſſion of this 
power. When Dr. Keton's foundation was made, the 
college was governed by Fifher's ſtatutes. Dr. Keton 
reſerved a power to himſelf to make ſtatutes touching his 
own fellows : he made none: if he had, they were to be 
conformable to the ſtatutes of the college: as he made 
none, and his fellows were by the indenture to be paid 
out of the revenue of the college, and were to have the 
fame power and right as foundation fellows, and were to 
obey the ſame ftatutes; by this means Dr. Keton made 
them ſubject to the ſame ſtatutes and the ſame viſitor, 
Dr. Keton reſerved no power to his heirs to give ſtatutes, 
By the indenture, the right of election is given to the 
maſter feilows and ſcholars z but Dr. Keton's fellows 
uſually have been, as the reſt are, elected by the maſter 
and feltows only. The ſtatutes of Elizabeth are til] more 
plain : they recognize him by name to be viſitor : he is 
exprefsly fo appointed: the power muſt be ſomewhere: 
and no body elſe «ver claimed it: the exerciſe of it is an 
evidence of the right, and implies a grant of it. For 
which purpoſe was cited the cafe of Dr. Martin againſt the 
archbiſhop of Canterbury as viſitor of Merton college in 
Oxford, T. 11 & 12 G. 2. This was the caſe of a pri- 
vate fellowſhip: It was contended” by Dr. Martin, that 
the biſhop of Wincheſter was viſitor: the other {ide 
thewed, that the archbiſhop had exerciſed this power, 
but the biſhop of Wincheſter never had: an objection 
was taken, that as the caſe was doubtful, a prohibition 
was proper: By the court, the long uſage will not give a 


right, yet it is a ſtrong evidence of it; and a prohibition 


Was denied. 
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Upon the ſecond queſtion it was argued, that different 
viſitors of different foundations, would be productive of 
reat confuſion and perpetual diſputes : that half of the 
llows of the college are ingrafted, yet all take the ſame 
oath, and are all to be governed by queen Elizabeth's 
ſtatutes; there is no exemption in thoſe ſtatutes; and Dr. 
Keton's foundation was made long before; and they all 
ſwear to obey the ſtatutes of Elizabeth, 
As to the third queſtion; By the indenture the college 
agree, theſe ſellows ſhall have the ſame rights as founda- 
tion fellows had: an appeal to the vificor was one of 
thoſe rights; and the law has great teſpect to rights: 
the penalty or forfeiture does not leſſen the right; they 
were two independent things : it is inadequate; it cannot 
take away the antecedent right of a third perſon: the 
candidate has one right, and the bilhop another, and the 
chapter of Southwell another: the two firſt are remedial; 
the laſt is a right to puniſh : the penalty gives no relief 


to the candidate; but if it did, where a party hath ſeveral 


remedies, he may take which he pleaſes, Diftreſs was 
originally applicable to rent; yet if it was recovered by 
action, the rent notwithſtanding muſt be paid; though a 
penalty be given, yet the ſpecihc remedy is not loſt. 
- In ſupport of the rule for a prohibition, it was argued; 
the power of a viſitor is arbitrary, and yet concluſive in 
the firſt inſtance. - All fundatory rights ariſe from the 
property of the donor. A founder has the nomination of 
his viſitor; and unleſs he diſpoſe of this power, it remains 
to his heirs; and if he die without heirs, it goes to the 
crown, It is ſettled, that a founder, or his heirs (if he 
does it not), may make a viſitor; may give him partial, 
or general powers; if partial ones, and he exceeds them, 
that exceſs becomes a nullity, and lets in the law; and 
this court, whether they can give relief or not, will ſee 
that theſe juriſdictions keep within their bounds, and will 
grant a prohibition where there is ſuch excels of power, 
as well as where there is no power at all, U 
If Dr. Keton made no viſitor, the power remains in his 
heir; and if no heir, it is in the crown, Where there is 
a probability of doubt, whether the party to be prohibited 
is doing right or not; the court always gives him liberty 
to declare 'in prohibition, otherwiſe the party would be 
without remedy, | : 
2 P. Will. 325. was cited to ſhew, that a viſitatotial 
power is not by implication to be inferred, It muſt de- 


pend upon a direc appointment. 
Hb 3 The 
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The arguments drawn from the word viſter, are not 
concluſive. For the word is not uſed with any deſigna- 
tion of the power. A man may make an executor, to 
Execute one part of his will; and another executor for 
another part, So a viſitor for a particular purpoſe, cannot 
(becauſe he is ſo) be a general viſitor. | 

We admit the biſhop viſitor for ſome purpoſes, but not 
a general viſitor. He is limited by the ſtatutes, in the time, 
the objects, the manner and form of his viſitation, 

It is objected, that the words ft viſuater, in Dr. Bent- 
ley's caſe, were held ſufficient to make the biſhop of Ely 
general viſitor, But that was not the ground of the judg- 
ment. Lord Raymond conſidered in that caſe what the 
crown had in view; that they meant to make a general 
viſitor-over all perſons and all things; there was no reſer- 
vation in the crown to make new ſtatutes, as there is in 
this caſe; and the great doubt was, whether the crown 
ſhould take the right-veſted in the biſhop out of him; and 
if queen Elizabeth's ſtatutes had not been accepted, the 
crown ſhould not have reſumed that power, 

The power given by the ſtatutes of this college to the 
vice-chancellor in certain caſes, and to the maſters of 
Trinity, King's, and Chriſt's colleges, are inconſiſtent 
with a general viſitor. Queen Elizabeth reſerves to her- 
ſelf the power of giving new, and of interpreting theſe 
ſtatutes; and. interdicts therein the biſhop or vice-chan- 
cellor. By the ſtatutes the biſhop muſt be called in; and 
he is limited within fifteen days. A fingle perſon cannot 


call him to viſit. Dr, Keton's foundation being antece- 


dent to queen Elizabeth's ſtatutes, and biſhop Fiſher's 
ſtatutes being thoſe which the college was governed by at 
that time; queen Elizabeth could not make bis founda- 
tion ſubject to the biſhop of Ely's viſitatorial power. 
Trinity hall hath the ſame ſtatutes as Caius college; an 
yet they have not the ſame viſitor. | 
+ The caſe of Green and Rutherferth is here not applicable. 
hat was a mere truſt; and therefore the biſhop could 
have nothing to do with it. Lord Hardwicke could only 
determine upon the ſtatutes in the defendant's plea. - But 
all 'the ſtatutes being now before the cout; and there ap- 
pearing powers and proviſions made by them, inconhiftent 
with the biſhop's power as general viſitor; this court will 
determine otherwiſe, | Wt 
The nomine pane is à common law right; and the 
viſiior bath nothing to do with it. A ſpecific remedy is 
provided, and to be had-elſewhere, and not from the 
biſhop of Ely. By the indenture, the power of diſtreſs 
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is given to Dr. Keton, Fitzherbert, and the chapter of 
Southwell, their heirs and ſucceſſors. The remedy is 
not inadequate ; for, if followed, it will come to the 
fame thing. The chapter of Southwell are only truſtees 
for Todington ; and if he is injured, he may in equity, 
ſhewing his proprietary right, compel them to diftrain ; 
and if he does, the college muſt ultimately come here; 
and the right being determined at law for bim, the court 
will grant a mandamus to admit him to the fellowſhip, 
And this is the ground, why the prohibition ſhould go; 
becauſe this court will not ſuffer the power of a viſitor to 


be exerciſed wrongfully, 


By Jord Mansfield chief juſtice : 

I was very deſirous to ſee if any further light could 
be had in this caſe, from the ancient conſtitution of the 
college; and therefore directed that biſhop Fiſher's ſta- 
tutes ſhould be looked into, and laid before the court. 

It was inſiſted upon in the firſt argument, that the 
court ſhould at leaſt give the plaintiff leave to declare in 
prohibition ; that this matter might receive a more ſolemn 
determination, But I own I had ſtrong objections to it 
then; and I will now fay a few things upon that head, 
before I come to the merits of this caſe. | 

When the court inclines to grant a motion for a prohi- 
bition, there the defendant has a ſort of right to inſiſt, 
that the plaintiff ſhall declare io prohibiti-n. But where 
the opinion of the court is againſt granting a prohibition, 
the plaintiff has no ſuch right to inſiſt upon declaring in 
prohibition. We cannot compel the plaintiff in prohibi- 
tion to declare z but the ſtatute of 8& g W. c. 11. makes 
him liable to coſts ; nor can we, for the ſame reaſon, com- 
pel the defendant to defend 1 his will. 

Only conſider what would be the conſequence in ſuch 
a caſe as this, if the court was to any the plaintiff to 
declare, It would have many bad conſequences, A fel- 
lowſhip is a temporary ſupport; and ſometimes is limited 
to a certain number of years. Is the promoter (or fel- 
low) to take upon himſelf the expence of ſuch a ſuit, 
which may go through all the forms of law, even to a 
writ of error, only becauſe the plaintiff aſks it? Or is 
the viſitor to do it? If neither of them will do it, the 
conſequence will be, that every college ſhall do as they 
pleaſe, and may do this even in a caſe where the authority 
of a viſitor is well founded. 

Having ſaid thus much in a caſe where the court is 
againſt the prohibition, I muſt add, that it is much better 
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and more convenient to all parties, to have this matter 
determined in a ſummary way, 

I come now to the merits of the queſtion. I muſt own 
Jam confirmed in the ſame opinion 1 was of, when this 
matter was firſt ſtated to the * 


There ate two general queſtions : 

1. Whether the biſhop'of Ely is viſitor of this college, 
as to the election of fellows ; for that is the point wbich 
is put and inſiſted upon in the ſuggeſtion; and the maſter 
and ſenĩòr fe!lows only complain. 

2. Suppoſe the biſhop is ſuch a viſitor, and may viſit 
the fellows upon the old foundation; yet whether he may 
exerciſe that power upon Dr, Keton's fellowſhips, which 
are ingtafted fellowſhips. 

I will make here ſome obſervations, and lay down ſome 
genefal rules, concerning this power of a viſitor. 

This power, though a ſummary one, is certainly very 
convenient for theſe learned bodies. It has often been 
fo conſidered by themfelves. It is called forum dome/licum. 
The exerciſe of it is in no caſe more convenient, than 
in that of elections. Wheh the qualifications and pro- 
prieties of candidates are to be determined; what con- 
fuſion would be made, if theſe were to be determined at 
the common law, and the party who had the right were 
yet kept out of the profits in the mean time ! | 
But be this power convenient or not; we muſt take it 
28 it is eſtabliſhed by law. | 

When there is a viſitor, he is ſo without appeal; as it 
was adjudged in the caſe of Philips and Bury. 

Having premiſed this, 1 will mention ſome of the rules 
concerning this power, 

The law conſiders theſe foundations in two lights; firſt, 
as they are corporations: and in this reſpect they are crea- 
tures of the crown's charter, governed by the law of the 
land. Second!y, as they are eleemoſynary: and in this 
reſpect they ate creatures of the founder's bounty, and 
ſubje& to the power of viſitation. | | 

he founder may ar his viſitatorial power; either 
generally, or ſpecially. He may do this either by general 
wotds, or he may preſcribe a mode for the exerciſe of any 
art of this power. But if a mode of viſitation is pre- 
feribed, in any particular caſe; that will not take away the 
general powers incidental] to the office of a viſitor; of 
which powers that of determining concerning elections 
hath been held to be one, Sit viſuator has been held a 
ſufficient appointment, and to give all powers ingidental — 
. HY. 4 
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the office. No ſet form of words is neceſſary. You muſt 
| look into the whole tenor of the ſtatutes, to ſee whether 
the power be given, or intended to be given. 

When the ſtatutes in queſtion were made, viſitatorial 

wer was not ſo well underſtood, as it has been fince, 
and is at this day. 

A founder may ſplit this power into a number of ſtatutes 
for particular caſes, and yet the court may conſider upon 
the whole who is general viſitor. 

In the caſe of Clare Hell in Cambridge, Attorney Ge- 
neral againſt Talbot, H. 1747. Lord Hardwicke argued, 
that there was a general viſitor. One of the ſtatutes di- 
rected, that the chancellor of the univerſity ſhould viſit 
yearly, if any thing wanted to be corrected. A ſecond 
ſtatute gave him power to interpret the ſtatutes, A third 
ſtatute reſerved to the counteſs of Clare a power to give 
new ſfatutes, but expreſsly excluded her heir from doing 
ſo; and there were no general words appointing the chan- 
cellor to be viſitor, But as the heir was expreſsly excluded 
from giving new ſtatutes, and the chancellot of the uni- 
verſity had power to interpret and to viſit, although not 
expreſsly appointed viſitor; yet lord Hardwicke held he 
was a general viſitor, . | 

I take this to be clear, that a founder may appoint a 
viſitor with general power; and yet except particular 
powers in particular caſes. 

Theſe being the general rules relating to viſitatorial 
power; I will now conſider this caſe upon the ſtatutes 
themſelves. | 

The preſent conſtitution of the college muſt be taken 
as it ſtands upon the ſtatutes of Elizabeth. The old 
ſtatutes or old conſtitution are no otherwiſe material, than 
as they may ſerve to give light to the new ones, which 
refer to them. As in the conſtruction of an act of parlia- 
ment, an old ſtatute may give light to the conſtruction of 
a new one, | | 

The queſtion is, whether upon theſe ſtatutes the biſhop 
is general viſitor of the college, except in ſpecial caſes 
provided for in the ſtatutes. 

In caſe where a body of ſtatutes is given by a founder, 
I doubt whether a viſitor can give or make new, ſtatutes, 
unleſs power is given him for that purpoſe. | 

Where there are no ſtatutes to probibit him, there are 
caſes wherein injunctions have been given by a viſitor. 
I obſerve this, becauſe upon theſe ſtatutes I obſerve a 


jealouſy in the founder, that the right of giving ſtatutes 
| might 
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might not be taken from the crown (the heir of the 
founder), 

The biſhop was to be viſitor, not legiſlator. He was to 
give no new ſtatutes, By the ſtatutes the legiſlative power 
is preſerved to the crown. | 

It hath been held (in Dr. Bentley's caſe), that where a 
body of ſtatutes hath been already given, the crown 
* the founder) cannot alter them without the con- 
ent of the college. 

Here the power of making ſtatutes is exprefsly reſerved 
to the crown, and is particularly guarded. And if the 
biſhop acts contrary to the ſtatutes, he ads contrary to his 
authority, 

The proviſion made in Chap. 45. De mid? pracedendi 


contra magiſirum, wherein the vice-chancellor, the maſters 


of Trinity, Chriſt's and King's colleges are to interpoſe, 
amounts to an exception of the general viſitatorial power, 
In that particular caſe, So in other particular caſes, 
But the queſtion is, whether all the reft of the viſitatorial 
power is not in the biſhop, 

This depends upon three ſtatutes : Chap. 2. D. elec- 
i:ane magiſiri. Chap. 50. De ambiguis. And Chap. 51. 
De viſitatore. It is obſervable, that Chap. 2. refers to 
the biſhop as the known viſitor of the college, and by 
words which make him a viſitor— ad collegii viſitatirem 
veniatur; and though this ſtatute doth not deſcribe him 
by name as viſitor, yet the ſtatutes treat him as well 
known to be the general viſitor, | 
By Chap. 50. De ambiguis : Expreſs authorities are 

jven to the biſhop as viſitor, to determine, interpret, 
and declare upon the ſtatutes. This is as large a power, 
as any vilitor can have; he is not to make new ſtatutes, 
for that is contrary to his, power. The words in ths 
ſtatute, viſitatianem autem hujus coll:git epiſcopo Elienſi com- 
mendamus, are molt ſtrong words to make him a general 
viſitor, | 
Chap. 51. De wiſitatore, gives him a power to vifit x 
cis; cateraque omnia et ſingula facere et exercere, accord- 
ing to the ſaid ſtatute, | 

in Talbot's caſe, the viſitor was to viſit de anno in an- 
num; yet he was held to be a general viſitor. 

In the caſe of Exeter college, de quinguennio in guinguen- 


nium; yet held to be a general viſitor, © Such a limitation 


of time is not material, If he is viſitor, he bas a tight 
to hear complaints at any time; this is incidental to his 
viſitatorial power, | | 

| This 
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This being ſo, I am the more confirmed in my opinion 
of theſe ſtatutes (if nothing ariſes upon. biſhop Fiſher's 
ſtatutes to the contrary), from the caſe of Green and 
Rutherforth. The firſt queſtion in that caſe was, whether 
it did appear that the biſhop of Ely was general viſitor of 
this college. Theſe three ſtatutes, namely, Chap. 2, 50, 
and 51. were then pleaded to the juriſdiction of the court. 
Lord Hardwicke was of opinion, that the biſhop of Ely 
was general viſitor. The only thing which he had any 
doubt upon was, the injunction upon the maſter not to 
obey the biſhop, if be acted contrary to the ſtatutes. But 
this he ſaid was an exception whenever ſuch a caſe ariſes ; 
as in the caſe of Mancheſter college: and when ſuch a 
caſe happens, the juriſdition will devolve upon the king's 
courts. | 

I think the old ſtatutes and conſtitution of the college 
confirm this opinion, They are as ſtrong to make the 
biſhop general viſitor; except in caſes excepted, . - 

The ſtatute De ambiguis is in hoth. So is the ſtatute 
De wiſutatore: but the words at the end of this ſtatute, 
præter hunc viſitationis modum nos alium nullum Elienſi epiſe 
copo concedimus, are left out of queen Elizabeth's ſtatutes. 
This ſcems to have been done purpoſely to avaid doubt. 
Upon the conſtruction of theſe words, as they ſtand in 


the old ſtatutes, I think they cannot bear the ſenſe which 


has been; contended for ; that is, that the biſhop ſhall be 
viſitor. in the ſpecial form preſcribed by the ſtatutes, or 
that they ſhall only extend to his viſitation as ordinary. 
The counteſs of Richmond was jealous, that the biſhops 
of Ely might claim to be founders; ſhe is anxious left the 
biſhop ſhould give new ſtatutes, or ſet up any right to 
change the old ones; and therefore ſhe directs he ſhall 
have no greater power, than he had in other colleges 
where he was not founder, vi 5g * 

To viſit as ordinary, and to viſit an eleemoſynary foun- 
dation; are different things ; and yet the biſhops of Ely in 
Cambridge, and the biſhops of Lincoln in Oxford, 
more viſitorſhips, becauſe they were dioceſans, 

It has been objected, that this is a proceeding to depri- 
vation; and therefore by the ſtatute De 3 the 
biſhop cannot viſit, unleſs he is called in by the maſter 
and five of the ſenior fellows, But this is not a caſe of 
deprivation, The biſbop bas power over all the members 
of the college. He is only to conſider, whether the party 
is a member of the college or not, duly elected or not. 
This is a queſtion upon a power which bas always been 


held incidental to the viſitatorial power. X 


, 
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It has never been doubted in the college, but the biſhop 
was the viſitor of the fellows upon the old foundation, 
My reafon for thinking ſo is, that nothing has been ſaid at 
the bar to the contrary, And a caſe has been cited of an 
ingrafted fellowſhip, wherein an appeal was made to the 
biſhop. Pez and Burton, in 1726. 

This brings me to the ſecond queſtion: Whether in- 

ted fellowſhips are ſubject to the review and ſentence 
of the viſitor ? is draws on a queſtion of the greateſt 
copfequence to all the colleges in both univerſities. One 
cannot ſee the tenth part of the miſchief which would 
ariſe" to the college, if they ſhould ſycceed in this point; 
and there is no college which would not be involved in 


it. In this college there are 32-originat fellowſhips, and 


27 upon annexed foundations. N 
I wanted to know whether the form of conveyances of 
this kind, before the time of queen Elizabeth, was not 
12 an indenture with a clauſe of diſtreſs, as this of Dr, 
Keton's; and my reaſon was, becauſe I fufpeRted it 
Took its original form, in analogy to tenure by divine fer- 
vice not performed ( L:it, ſect. 137): If the ſervice be 
certain, the donee had a power of diſtreſs by the common 
law; dut if the fervice was uncertain, he had no remedy 
put to complain to the viſitor. 
Such indentures as this have been made in many caſes. 
T have taken the pains to inquire and be informed of 
all the old colleges both in Cambridge and Oxford; and 
find there are none, but where there are ſome ingrafted 
fellowſhips made by indeoture as this is. And there 
never was an inftance, where fellowſhips are ingrafted, 
that they were not as all the other fellows of the college, 
unleſs particular terms were given, and unlefs a ſpecial 
foundation was made, and a ſpecial acceptance of it. 
When this is not done they are conſidered as fellows 
of the body at large. 8 4 2-448 
In the cafe of Univer fi college, T. 1740. Upon an 
appeal to the lord chancellor Hardwicke : This college 
was founded by King Alfred: Willlam of Durham founded 
two fellowſhips, and required that they ſhould be choſen 
de proximis Dunelmiæ partibus oriundis,. This came be- 


fore the chancellor upon an appeal, on a ſuggeſtion that 


J 


the crown in right of the founder was viſitor; William 
of Durham having appointed no ſpecial viſitor of bis ſel- 
lows. The objection was, the fellows were not to be 
choſen from the county of Durham, but out of one of 
the next adjoining counties. This caſe was determined 


againſt the college, that the crowa was general viſitor. 
William 
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William of Durham having given no ſpecial viſitor, theſe 
ingrafted fellows are eo nomine to be conſideted as fellows 
of the college. n 6 

The mode of donation is the law of it. If Dr. Keton 
bad appointed a viſitor, and the college bad accepted his 
donation upon thoſe terms; his viſitor would take place: 
but upon no other terms. Fae 

Dr. Keton directs his fellows to be fellows of St. John's 
college, but upon his foundation: and he contracts that 
they ſhall have the ſame privileges and rights as founda- 
tion fellows in the college; and they are ſo to all intenty 
and purpoſes, ſave the proprietary right; they are to be 
elected as the other fellows of the college; and Dr. Keton 
ſays nothing of their manner of voting, their age, or 
other qualifications ; but theſe are left to be determined 
by the old conſtitution of the college; and by that old 
conſtitution, the maſter and fellows are to ele; and if 
they do wrong, the viſitor is the judge: nay-further, they 
are to ſwear to obſerve the ſtatutes of the college, which 
then were, or then after ſhould be made: that is, to ob- 
ſerve theſe ſtatutes; for Dr. Keton gave none himſelf. 
Had Dr. Keton made any ſtatutes contrary to thoſe ofithe 
college, his fellows muſt have obeyed the ſtatutes of the 
college; had he appointed a viſitor, it would have been 
contrary to the ſtatutes of the college. If there had nat 
been a word more'in the deed, than making them fellows; 
eo nomine they would have become fellows of the body, 
and as ſuch ſubject to all the ſtatutes of the college. 

This way of reaſoning is not new: for my lord Hard- 
wicke, in the caſe of the attorney-general againſt Talbot, 
faid that the party was concluded by his own information, 
from ſaying he was not a member of the college, and as 
ſuch ſubject to the power of the viſitor. So here, they 
are members of the college, equal in power and every 
thing elſe with the fellows on the foundation. And his 
lordſhip, in Green and Rut herfortb, held the ſame; and 
ſaid it would be the ſame as to all new donations. 

And Sir John Strange (who affiſted the chancellor) was 
of opinion in that caſe, that new ingraftments, unleſs 
particular proviſion was made to the contrary, are eo no- 
mine part of the old foundation. 

An objeQtion has been taken here upon the power of 
diſtreſs, This objection would extend to a great many 
caſes beſides the preſent. Several foundations have been 
made by indenture, in the ſame manner as this is. Dr. 


Fiſher's foundation in this college was made ſo. And the 
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precedent being once ſettled, it is not wonderful it ſhould 
be followed. They are proviſions diverſo intuitu. This 
ſpecific, by the power of the viſitor, is left to the college. 


478 


The diſtreſs, like. the caſe of tenure by divine ſervice, is 0 
left to the common law. The diſtreſs is an inadequate C 
femedy, the value of money between that time and this ſ: 
conſidered; and it is not given to the perſon injured, tl 
but to Dr. Keton's heirs, and the chapter of Southwell. Fl 
- The biſhop of Ely has a right, with reſpect to the pro- t 
prietary qualification, to judge of the election of fellows, tl 
And for theſe reaſons, I am very clearly of opinion, there 
is no ground for a prohibition in this caſe. Were this h 
matter to be determined upon the ſecond queſtion made, it 
it would introduce the greateſt inconvenience and conſu- 0 
ſion amongſt all colleges. | 0 
If I had doubted, or had inclined that a prohibition Cl 
ſhould go, I would have given the plaintiff leave to have 
declared in prohibition. But as I have no doubt, I think tl 
I ought not to put the promoter of the appeal to the ex- a 
pence of it; both out of juſtice to the party, and alſo for ti 
the ſake of the precedent. | | 0 
The juſtices Deniſon and Foſter were of the ſame opi- 1 
nion, Mr. Juſtice Wilmot being abſent, M. 8. i: c( 
Thearchbiſhop's 11. In the thirteenth year of king Henry the fourth, 
1 happened the famous cauſe between the archbiſhop of Can- t⸗ 
terbury, and the chancellor and profors of the univerſity a1 
of Oxford; which was thus: Archbiſhop Arundel being p. 
in his viſitation of the dioceſe of Lincoln, came in his c| 
way to viſit the univerſity of Oxford, which was then p 
within the limits of that dioceſe, The univerſity inſiſted it 
upon their exemption by papal authority; and refuſed to th 
ſubmit to his viſitation. The archbiſhop urged a ſentence tt 
given againſt them in this ſame cauſe by king Richard tt 
the ſecond; but in vain, They ſtood upon their exemp- + 
tion, and referred themſelves (in which the archbiſhop di 
alſo agteed with them) to the king's judgment. Their K 
cauſe was accordingly heard before the ſaid king Henry the at 
fourth, and ſentence given for the archbiſhop and his th 
viſitatorial power over them. And this whole proceſs and tt 
ſentence, at the archbiſhop's petition, was ratified and in- m 
rolled in parliament, to prevent any future diſputes upon fi 
that ſubjet. Rot. Parl. 13 H. 4. um. 15. Wakes de 
State of the Ch, 348. ro 
or 


Upon this, the archbiſhop of York put in bis claim 
for the exception of the college called Queen hell in the 
ſaid univerſity; the reſult of which was this; that the 
* A archbiſhop 
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archbiſhop of Canterbury in preſence_of the king and of 
the lords in the ſaid parliament, promiſed, that if the 
archbiſhop of York could ſufficiently ſhew any privilege 
or ſpecialty of record, wherefore the ſaid archbiſhop of 
Canterbury might not uſe or exerciſe his viſitation of the 
ſaid college, he would then abſtain; ſaving to him always 
the viſitation of the ſcholars abiding in the ſaid college, 
according to the judgments and decrees made and given by 
the ſaid king Richard the ſecond, and the ſaid king Henry 
the fourth. Id. ibid. 

But this claim of the archbiſhop of Vork ſeemeth to 
have been frivolous; ſeeing the excluſive right which he 
inſiſted on, was only in reſpe& of his being local viſitor 
of that college: for if the archbiſhop of Canterbury had 
\ otherwiſe a power of viſiting, the foundcr of the college 
could not take it from him by his ſtatutes. | 

Afterwards, in the 12th year of king Charles the firſt, 
this matter was again conteſted by both the- univerſities 
againft archbiſhop Laud, who claimed a right of viſiting 
them jure metropolitico ; and they pleaded, that the power 
of vititing them was in the king alone, as their founder. 
This' cauſe alſo came to an hearing before his majeſty in 
council, 

For the archbiſhop it was urged, that his power of viſi - 
tation within his province is of common right, and as 
ancient as the archbiſhoprick itſelf ; that it is a general 
power, and not over certain particular perſons, but over 
clergy and people, in all cauſes eccleſiaſtical, and in all 
places within his province, without exception 1 that if 
the univerſities have any exemption, it is incumbent upon 
them to ſhew it: that the exemptions (if any) which 
they had by any bulls from the pope, were aboliſhed by 
the act of parliament of 28 H. 8. c. 16, and not plead» 
able in any court; that this power of the archbiſhop 
doth no way trench upon the king's power; but that the 
king by himſelf or his commiſſioners may viſit as founder, 
and the - archbiſhop nevertheleſs as metropolitan; thac 
the archbiſhop's intention is not to viſit the ſtatutes of 
the univerſity, or of any particular college; but to viſit 
metropolitically, that is, to viſit the body of the univer- 
ſity, and every ſcholar therein, for his obedience to the 
doQrine and diſcipline of the church of England, but not 
to meddle with the ſtatutes of colleges or of the univerſity, 
or the particular viſitors of any college. 

For the univerſity of Cambridge it was urged, that the 


power of yiſiting them of right belopgeth to the king; 
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which is an exemption from any ordinary juriſdiction: 
and for other exemptions, they had bulls from the pope, 
and charters; that about the beginning of the reign of 
king Richard the ſecond, moſt of their charters were 
burned, by an inſurrection in the town; but many of 
them were confirmed in the time of Hen. 6. upon a ſuit 
made to the pope to give ſome confirmation to their pri- 
vileges, in regard their charters were burned ; whereupon 
the pope granted a commiſſion, and witneſſes were exa- 
mined, which examination was a means to produce two 
ancient bulls, exempting them from metropolitical viſita- 
tion, the one bearing date in the year 624, and the other 
in 699, 1+ 

F — the univerſity of Oxford it was argued, that it was 
an ancient univerſity, founded long before the conqueſt, 
and had as ancient privileges: and by bulls from the pope 
was ever exempt from the viſitation of any archbiſhop, as 
in his metropolitical right, but that the few viſitations 
which had been made by any of the archbiſhops were by 
virtue only of their legatine power: that as none can 
found an univerſity but the king, fo none hath power but 
the king to viſit it, That indeed their ancient charters are 
loſt; but although there are no records ſo old, yet there 
are divers recitals in Edward the third's time, which ſhew, 
that they had ſome original grant of exemption; and in 
confirmation thereof, that there had never been in fo 
many hundred years, any viſitation made by any arch- 
biſhop as being within his province. 

Upon the hearing of the whole cauſe, it was declared 
by the king, with the advice of the privy council, that it 
was granted on all hands, that the king had an undoubted 
right to viſit the univerſities; and that the archbiſhop, in 
the right of his metropolitical church of Canterbury, 
bad power to viſit the whole province, in which the uni- 
verfities were ſituated, and were under the ſame power, 
unleſs they could ſhew privilege and exemption : that 
the exceptions then alleged, were not ſuch as could give 
fatisfation : that they could be exempted by no papal 
bull ; and that they were exempted by none of their char- 
ters: that the long omiſſion of the archbiſhops to viſit, 
could be no preſcription to bar the right of the metropo- 


litical ſee: that it appeared, that both univerſities had 


been viſited by three archbiſhops, jure metropolitico, and 
not by a legatine power: that this coming in queſtion, 
upon the reſiſtance of the univerſity of Oxford, it was, 


upon full hearing of both parties, adjudged for * 
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biſhop by king Richard the ſecond, and aſterward upon 
the like hearing and re-examination by king Henry the 
fourth; and both of their judgments eſtabliſhed by act of 
parliament, 13 Hen. 4. And the archbiſhop produced 
before his mejeſty an original deed from the univerſity of 
Cambridge to the archbiſhop, under the 'hands of the 
heads of houſes, containing a renunciation of all pri- 
vileges from any pope, and wherein they bind themſelves 
under the penalty of 10001. not to oppoſe the archbiſhop's 
juriſiiftion ; and this was in the 27 of Hen. 8. being a 
year before the (aid bulls were aboliſhed by act of parlia- 
ment. | 

So the king and council adjudged the right of viſiting 
the univerfities, chancellors, ſcholars, and all perſons 
enjoying the privileges thereof, to belong to the arch- 
bilhop and metropolitical church of Canterbury, by him- 
ſelf or his commiſlary. . 

Whereupon the archbiſhop made this motion to the 
king: Firſt, for himſelf, that his majeſty would be gra- 
ciouſly pleaſed, that he might have the ſentence drawn 
up by the advice of his majeſty's learned counſel, and 
put under the broad ſeal, to ſettle all differences that 
hereafter might ariſe: then on the behalf of both the 
univerſities, that they ſhould remain free and exempt 
from the viſitation and juriſditivn of the biſhop of the 
dioceſe, or archdeacon. 

Note, the grounds of exemption from epiſcopal viſita- 
tion, whilſt at the ſame time they are ſuppoſed ſubject to 
the archiepiſcopal, are not ſet forth: this muſt be from 
ſome clauſe of exemption in the univerſity charters, or 
from ſome reſtrictive clauſe in the foundation of the bi- 
ſbopricks, eſpecially of Oxford, where the epiſcopal ſee 
was not erected until the latter end of the reign of king 
Henry the eighth ; and even with reſpect to Cambridge 
this might be the caſe, if that is true which is intimated . 
above, that the univerſity there is at leaſt as ancient as 
the year 624, for that was long before the erection of the 
biſhoprick of Ely, which was taken out of the dioceſe of 
Lincoln about" the year 1111,—Or elſe the archbiſhop 
here muſt have meant, that the king, as ſupreme head of 
the church, and as viſitor of+ the univerſities in right of 
ER ſhould by his royal authority now eſtabliſh 
it, 
Furthermore, ſince it was declared to be the archbiſhop's 
right to viſit metropolitically, and it was not limited by 
law how often; therefore the archbiſhop moved, that 

Vor. 1, Ii not with · 
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notwithſtanding, the laſt cuſtom of viſitation was only once 


in the archbilhop's time, he might by himſelf or bis 
comm:ſlary viſit the univerſities as often as any great emer- 
gent cauſe ſhould move him; provided, that neither he 
nor any of his ſucceſſors ſhould, after the firſt viſitation, 
viſit upon ſuch emergent cauſes, unleſs it be firſt made 
known to his majeſty and his ſucceflors. h 

All which was granted by the king, and ſo ſettled, 

Laftly, whereas it was alleged, that the chancellor 
of either univerſity were, and are like to be, perſons of 
great honour and eminence, and therefore it might be in- 
convenient, that they ſhould be called to ſuch viſitation ; 
it was declared by his majeſty, that in the courſe of law, 
the chancellor would be allowed to appear by his proxy, 
2 Ruſbiu. Hiſl. Coll. 324—332. 

12. By the 7 & 8 V. c. 37. Whereas it would be a 
great hindrance to learning and other good and charitable 
works, if perſons well inclined may not be permitted to 
found colleges or ſchools for encouragement of learning, 
or to augment the revenues of colleges already founded, 
by granting lands tenements rents or other hereditaments 
to ſuch colleges or ſchools; it is enacted, that it ſhall be 
lawful for the king, when and as often as he ſhall think 
fit, to grant to any perſon or perſons, bodies politick or 
corparate, their heirs and ſucceſſors, licence to aliene in 
mortmain, and alſo to purchaſe take and hold in mort- 
main, in perpetuity or otherwiſe, any Jands tenements or 
hereditaments whatſoever, of whomſoever the ſame ſhall 
be holden. | 

And by the 9 G. 2. c. 36. which reſtraineth alienations 
in mortmain, it is provided, that the ſame ſhall not ex- 
tend to make void the diſpoſitions of any lands tenements 


or hereditaments, which ſhall be made in other manner 


and form than in this act is directed, to or in truſt for 
either of the two univerſities, or any of the colleges or 
houſes of learning within the ſame; or to or in truſt for 
the colleges of Eton, Wincheſter, - or Weſtminſter, for 
better ſupport and maintenance of the ſcholars only u 

the foundations of the ſaid colleges of Eton, Wincheſter, 
and Weſtminſter. Provided, that no ſuch college or houſe 
of learning, which ſhall hold or enjoy ſo many advowſons 
of eccleſiaſtical benefices, as ſhall be equal in number to one 
moiety of the fellows or perſons uſually ſtyled or reputed as 
ſellows, or where there are no fellows or perſons- uſually 


ſtyled or reputed as fellows, to one moiety. of the ſtudents 


vpon the foundation; ſhall be capable of purchaſing tak- 
* ing 
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ing or holding any other advowſons of eccleſiaſtical bens.” 
fices by any means whatſoever ; the advowſons of ſuch 
eccleſiaſtical benefices as are annexed to, or given for the 
benefit or better ſupport of the heads of any of the ſaid col- 
leges or houſes of learning, not being computed in the 
number of advowſons hereby limited. 

13. By the 13 Flix. c. 10. All college leaſes, other than College leaſes, 
for the term of twenty-one years or three lives, ſhall be 
void. Provided, that this ſhall not extend to make good 
any leaſe for more years than are limited by the private 
ſtatutes of the college. | 

By the 18 Zliz, c. 6. In all college leaſes one third part 
of the rent ſhall be reſerved and paid in corn, 

And there are divers other regulations concerning the 
ſame by the ſaid acts and by ſeveral other acts of parlia- 
ment, which falling in with the general law concerning 
leaſes made by corporations whether ſole or aggregate, the 
whole is treated of together under the title Leaſes, 

14. By the 43 Eliz. c. 4. which enacteth, that whereas Commiſſions of 
divers lands tenements rents annuities profits, heredita- Pons les. 
ments goods chattels money and ſtocks of money have 
been aſſigned by divers well diſpoſed perſons, as well fot 
the maintenance of ſchools of learning, free ſebools, and 
ſcholars in the univerſities, as for other pious and godly 
purpoſes ; which nevertheleſs have not been employed ac- 
cording to the charitable intent of the donors, by reaſon 
of frauds, breaches of truſt, and negligence in thoſe that 
ſhould pay deliver and employ the ſame; in ſuch caſe, the 
lord chancellor may iſſue commiſſions to inquire thereof, 
and to take order therein :—it is provided, that nothing 
therein ſhall extend to any lands tenements rents annuities 
profits goods chattels money or ſtocks of money, given 
limited appointed or affigned to any college hall or houſe 
of learning within the univerſities of Oxford or Cambridge, 
or to the colleges of Weftminſter Eton or Wincheſter ot 
any of them, or to any cathedral or collegiate church 
nor to any college, hoſpital, or free ſchool, which have 
ſpecial viſitors or governors or overſeers appointed them by 
their founders. - 

15. By the 33 H. 8. c. 27. Albeit that by the common EleQions is 
law all afſents elections and grants, made and granted by colleges. 
the dean warden provoſt maſter preſident or other governor 
of any college or other corporation, with the aſſent of 
the major part of the fellows or brethren of ſuch cotpo- 
ration, be as effectual as if the whole number had aſſented; 


yet neyertheleſs divers founders of ſuch corporations have 
A "PSY amongſt 


— — 
by 


hs, 


£ 

- g 
a 

+42 . 
To 
* a 
1 
þ 

# 

1 

* 

* 

1 

þ 

7 

Tr 
= 

* 
tt 


, 
| 
) 
| 
| 
) 
A 
; 


_ 
— 


—— = 


—— > — — — 
—ͤ —wf—2— 


— — — —u—P6 — 


1 


Bribery at elee · 
tions, 


Colleges, 


amongſt other their local ſtatutes eſtabliſhed, that if 
any one of ſuch corporation ſhould deny any ſuch grant, 
then no ſuch election or grant ſhould be made, and for 
performance of the ſame every perſon having power of 
| aſſent hath been wont to be ſworn : for remedy thereof it 
is enacted, that every ſtatute made by any ſuch founder, 
whereby the grant or election of the governor or ruler, 
with the aſſent of the more part of ſuch corporation, ſhould 
be in any wiſe hindered by any one or more being the leſſer 
number (contrary to the courſe of the common law), 
ſhall be void; and none ſhall be compelled to take an 
oath for the obſerving of any ſuch ſtatute, on pain of every 
perſon giving ſuch oath to forfeit 51. half to the king, 
and half to him that ſhall ſue in any of the king's courts 
of record, 1 
But ſuch major part are to attend in perſon, and to be 
preſent together, at the executing of ſuch act; and the 
aſſent muſt be given by each member ſingly, and not in a 
confuſed and uncertain manner; and this muſt be when 
they are regularly aſſembled in one certain place, and not 
a conſent given by the members in ſeveral places and at 
ſeveral times. Gib/. 744. | 

And by the 31 EL. c. 6, Whereas by the intent of the 
foutiders of colleges, churches collegiate, churches cathe- 
dral, ſchools, hoſpitals, halls, and other like ſocieties 
within this realm, and by the ſtatutes and good orders of 
the ſame, the elections preſentations, and nominations of 
fellows ſcholars officers and other perſons to have room or 
place in the ſame, are to be had and made of the fitteſt 
and moſt meet perſons being capable of the ſame elections 
preſehtations and nominations, freely, without any re- 
ward gift or thing given or taken for the, ſame ; and for 
true performance whereof, ſome eleors preſentors and 
nominators in the ſame have or ſhould take a corporal oath 
to make their elections preſentations and nominations ac- 
cordingly ; yet notwithſtanding it is ſeen and found by 
Experience, that the ſaid elections preſentations and no- 
minations be many times wrought and brought to pals 
with money gifts and rewards; whereby the. fitteſt per- 
ſons to be elected preſented or nominated, wanting money 
or friends, are ſeldom or not at all preferred, contrary 
to the good meaning of the ſaid founders, to the ſaid good 
ſtatutes and ordinances of the ſaid colleges churches ſchools 
halls hoſpitals and ſocieties, and to the great prejudice of 
learning and the commonwealth and eſtate of the realm; 
for remedy thereof, it is enacted, that if any perſon m_ 
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hath election preſentation or nomination, or voice or aſſent 
in the choice election preſentation or nomination, of any 
fellow, ſcholar, or any other perſon, to have room or place 
in any of the faid churches colleges ſchools hoſpitals halls 
or ſocieties, (hall have receive or take any money fee 
reward or any other profit directly or indirectly, or ſhall 
take any promiſe agreement coyenant bond or other 
aſſurance to receive or have any money fee reward or any 
other profit direaly or indirectly, either to himſelf or 
to any of his friends, for his voice aſſent or conſent, 
in electing chuſing preſenting or nominating any officer 
| fellow ſcholar or other perſon to have any room or place 
in any of the ſaid ſocieties; then, and from thenceforth, 
the place room or office which ſuch perſon ſo offending 
ſhall then have in any of the ſaid churches colleges ſchools 
halls hoſpitals ar ſocieties, ſhall be void as if he were 
naturally dead. 1 % . (00 

And if any fellow, officer, or ſcholar of any of the ſaid 
ſocieties, or other perſon having room or place therein, 
ſhall directly or indirectly take or receive, or by any de- 
vice ot means contract or agree to have or receive, any 
money reward or profit whatſoever, for the leaving or re- 
ſigning up of the ſame his room or place, for any other 
to be placed in the ſame; he ſhall forfeit and loſe double 
the ſum of money, or value of the thing fo received and 
taken, or agreed to be received and taken: and every 
perſon by whom, or for whom, any money gift or reward 
as aforeſaid ſhall be given or agreed to be paid, ſhall be un- 
capable of that place or room for that time or turn. / 3. 

And for the more ſincere election choice preſentation 
and nomination of fellows, ſcholars, officers, and other 
perſons to have room or place in any of the ſaid churches, 
colleges, halls, ſchools, hoſpitals, and other the like 
ſocicties; it is further enacted, that at the time of every 
ſuch election preſentation or nomination to be had, as 
well this preſent act, as the orders and ſtatutes of the 
ſame places, concerning ſuch election preſentation or 
nomination to be had, ſhall then and there be publickly 
read: on pain that every perſon in whom default thereof 
ſhall be, ſhall forfeit and loſe the ſum of 401. half to him 
that ſhall ſue, and half to the uſe of the ſociety. %.. 4. 


16. Seyeral founders of colleges have, in their ſtatutes Preference given 
for the government of the ſaid colleges, given a certain to founder's 


wel (J See Cathedrals, 6. 
113 


—} A. 
- 


degree 


degree of preference, in the election of (ſcholars or others, 
to thoſe of their own: blood. Concerning which there 
hath been much diſpute. It is contended on one fide, 
that by length of time all relation of kindred muſt neceſ- 
ſarily wear out; on the other, that this cognation ſtill 
ſubſiſts, and may ſubſiſt indefinitely. On behalf of thoſe 
who claim as kinſmen (although from the time of the foun- 
dation of the reſpective colleges they may be ſuppoſed to 
be not nearer now than the tenth, twelfth, or perbaps 
fifteenth degree from the common anceſtor by whom they 
deduce their relation to the founder) it is urged, that no 
length of time can utterly extinguiſh their kindred; that 
no limits have ever been ſet to conſanguinity by any law 
whatſoever; particularly, that by the municipal laws of 
this realm, in the ſucceſſion to inheritances, no boundary 
is limited, but lands deſcend to the heirs of the firſt pur- 
chaſer in infinitum; and that by the college ſtatutes no 
limitation is intended, deing general, in this or the like 
form Volumus, quod in omni electione ſcholarium, 
«© futuris temporibus facienda, principaliter et ante om- 
nes alios, illi qui ſunt vel erunt de conſanguinitate 
4 noſtra aut genere, ſi qui tales fint, ubicunque fuerint 
„ oriundi, dum tamen ſint reperti habiles et idonei, ſe- 
„ cundum conditiones ſuperius et inferius recitatas, ſing 
* aliquo probationis tempore &c. eligantur. It is con- 
tended, on the other hand, that it is abſolutely neceſſary 
that ſome limitation ſhould be fixed, otherwiſe ſuch ſta- 
tute muſt defeat its own intention. As all collateral con- 
ſanguinity conſiſts in being derived from one common pa- 
rent, if this confanguinity knows no bounds, all mankind 
are without doubt kinſmen, becauſe derived from the 
ſame original anceſtor. As for inſtance, the common ſtock 
of the founder and bis nephew. is the founder's father ; 
the common ſtock of the founder and his couſin german 
is the founder's grandfather z of him and his ſecond cou- 
fin is his great grandfather ; and ſo on: all theſe ate con- 
teſledly his kinſmen, and yet all derived from different 
common ſtocks. But unleſs there be ſome period to 
ſtop at, by the ſame rule that the common ſtock may be 
aſſumed three generations above either of the related par- 
ties, it may be aſſumed three hundred; we may aſcend 
to Noah, or to Adam, and make him the ſtirps of uni- 


of conſanguinity is extinguiſhed, at the furtheſt after the 
tenth degree. Similar to which is the law of ſucceſſions 


eſtabliſhed by the preſent king of Prufaz who in his code 
if a 


lays 
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Jays it down as a rule, that * there ſhall no longer 
« after the tenth degree be the leaſt regard paid to kin- 
« dred, in reſpeQ to a ſucceſſion ab inte/ato, but the in- 
« heritance ſhall be reputed vacant, and fall to the king's 
&« exchequer.” — That by the canon law, which regards 
chiefly the prohibitions of marriage, conſanguinity ex- 
tends no farther than the ſeventh degree. And as marriage 
with one's kindred is prohibited generally, it was neceſ- 
ſary to ſtop ſomewhere, or elſe the kindred in this, as in 
the college caſe, would be univerſal, For the blood of 
the common anceſtor, wherein conſiſts the relation, is 
by a multitude of deſcents ſluiced into ſo many different 
channels, and mixed with ſo many other bloods, that it 
can be no longer diſtinguiſhed, © Every man has in the 
firſt aſcending degree two anceſtors; in the ſecond, four; 
and, by the ſame rule of progreſſion, in the ſeventh, 128; 
in the tenth, 1024; and in the twentieth, above a mil- 
lion; and has, conſequently, as many bloods in him as 
he hath anceſtors; and therefore muſt needs have but a 
very minute portion of the blood of a remote anceſtor. 
A perſon, for inſtance, one of whoſe anceſtors in the 
fifteenth degree is the founder's father, has 32767 other 
anceſtors in the ſame degree; that ſhare of his blood 
therefore, which he derives from the founder's father, is 


only one 32768th of his whole maſs; a proportion which 


cannot be imagined to intitle the poſſeſſor of it to any 
ſpecial ſhare of affection from the reſt of the deſcendants of 
the ſame anceſtor. That by the municipal laws of 
this realm, the unlimited ſucceſſion to the inheritance re- 
ſpects only the perſon who is next of kindred and not who 
is of kindred in general; and therefore the caſe of foun- 
ders kinſmen is not parallel to this; for if it were, the 
next of kindred only could be intitled, who would ex- 
clude all the reſt,-That as to the ſtatute which requires 
that in every election to be made io future times, a prin- 
cipal regard be had to the founder's kindred, there is in 
the ſame clauſe a limitation, fi qui tales ſint.“ 

In the caſe of Wincheſter college, and of New college 
in Oxford, both of which were founded by William of 
Wykeham, an inconvenience arifing, about 200 years 
after the foundation, from the growing number of founder's 
kinſmen, the college of Wincheſter rejected a claimant, 
The claimant's father thereupon applied (as the manner 
then was) to the court of chancery, and not to the viſitor, 
for relief. And after a ſolemn hearing, 30 Jan. 22 Elia. 
in the year 1579, it was recommended by the lord keeper 
| | Ii 4 Bromley, 


Bromley, and aſſented to on all fides, for the difficulty of 
judgment to be given, and it wis ſo decreed, that the 
plaintiff's iſſue, for four deſcents, ſhould be admitted as if 
they were founder's kinſmen, and that he ſhould renounce 
all farther claim to the blood of the founder: which re- 
nunciation was made accordingly, Sp pag 
About ten years afterwards the fathers of two other 
rejected candidates applied to the ſame tribunal for a ſimi- 
lar relief, Whereupon the lord chancellor Hatton, 
« gravely conſidering that the publick benefit of the 
* realm, for the education of ſcholars in learning (chiefly 
« intended by the founder) would greatly be hindred, if 
« every of the children of the ſaid complainants (allowing 
« them to be of the undoubted blood of the founder) 


4% ſhould be admitted into the ſaid colleges, being many 


in number, and in a {hort time likely to ſpread and 
4% grow into more generations, ſufficient of themſelves 
& to fill the number of both colleges,” —referred the 
whole to biſhop Cooper, who then fat in the ſee of 
Wincheſter, and, as ſuch, was the viſitor of both ſocie- 
ties. The biſhop, having duly confidered the cate, in 
order to ſhew a grateſul remembrance of ſo worthy a work 
as the founding of two colleges, declares himſelf willing 
to pay a regard to ſuch as even ſeem to be of the founder's 
blood, ** ſo that the ſame tend not to the annoying, 
« diſturbance, or prejudice of the ſaid foundations; 
„ which the founder undoubtedly meant to make for the 
« publick benefit of the whole realm, and not to be 
c appropriated, and made peculiar to one only kindred 


« and family.“ He then ſtates the veſt increaſe of the 


claimants, whereby he obſerves, “ that if it be not in 
« wiſdom foreſeen, the number of ſcholars in both col- 
« leges is like to be fully ſupplied by ſuch reputed kinſ- 
« men, be they apt or not apt to be brought up in 
« Jearning; ſo that the publick benefit intended by the 
4 founder would be fruſtrated.” He afterwards remarks 
(what is equally true of every other ancient college) that 
the revenues of the ſociety had been much augmented by 
other benefaQtors, ſtrangers to the founder's blood, who 
could never intend to confine their bounty within ſuch a 
partial channel. In conſideration whereof, and for 
« avoiding ſuch inconveniences as might come, if ong 
« blood and kindred ſhould have both colleges in their 
« poſſeſſion and regimen,” he declares the founder's in- 
tention to have been, that the education of ſcholars ſhould 
wore largely extend than to his own kindred, and Jet 
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that ſome convenient regard ſhould be paid to thoſe of | 


his undoubted blood: and therefore the biſhop direQs, 
that there ſhall not be at one time above the number 
of 18 reputed kinſmen in the two colleges (which conſiſt 
io the whole of 140 ſcholars), to wit, $ in New college, 
and 10 in that of Wincheſter; and that not above two 
ſhall be admitted at any one election into either college. 

At the diſtance of near 50 years, this matter was again 
reconſidered, on a petition (as it ſeems) to the king in 
perſon, For there is extant an order dated the 31 j 
1637, made, by the archbiſhop of Canterbury, the earl 
of Arundel and Surry earl marſhal, and the biſhop of Win- 
cheſter, to whom it was referred by the king to conſider 
of the claim of another Wykeham. This they determine 
to be grbundleſs; founding their opinion on the decree of 
the 30 Jan. 1579; and alſo og the great inconvenience 
that would follow, if the ** founder's conſanguinity ſhould 
ebe ſo exceedingly multiplied as it would be, to the ab- 
© ſolute refiraint of the freedom of elections, if ſuch 
« claims were admitted.” 

In the year 1651, during Cromwell's uſurpation, the 
ſame queſtion was brought before the committee of the 
houſe of commons, for regulation of the two univerſities, 
and the colleges of Eaton and Wincheſter, probably with 
a view to re-eſtabliſh the unlimited preference of kindred; 
but all they could obtain was, an order for augmenting the 
number of 18 kinſmen, eftabliſhed by biſhop Cooper, to 20 
in both ſocieties; with a proviſo that if more than twenty 
had already crept in, no more ſhould be admitted till the 
number was reduced to twenty, | 

Nevertheleſs, at this day, it muſt be acknowledged, 
by whatſoever means it hath happened, that though the 
annual reſtriction of two in the ſaid colleges continues 
in uſe, yet the total reſtrition of 18 (or 20) has fallen 
joto oblivion. - | i 

And as the limitation of number in the ſaid colleges hath 
been attempted, ſo in the college of All Souls in the ſaid 
univerſity, founded by archbiſhop Chichele in the year 
1438, it hath been endeavoured to obtain, a limitation 
in the degrees ; for the reaſons above expreſſed. But in 
the caſes that have been determined by the ſeveral viſitors, 
no certain boundary hath been yet eſtabliſhed ; the ſame 
having been adjudged on the particular circumſtances of 
each caſe, Black}. on Collateral Conſanguinity. 

So that it ſeemeth fill to remain a matter of great 


doubt, - For, as on the one hand, it could never be the 
| | | | | founder's 
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founder's intention to fill the college wholly with his 


own kindred ; fo, on the other, as he himſelf has been 
filent in that reſpect, it is difficult to ſay, at what preciſe 
period his particular regard to his own family and rela- 
tions, however diſtant, ſhould entirely ceaſe. A limita- 
tion in point of number, ſeemeth to be moſt appofite, as 
was directed by biſhop Cooper in the caſe of Wykeham's 
foundations, in ſome kind of proportion to what may be 
ſuppoſed, or from the regiſters of the reſpeRive colleges 
may appear, to have been in the founder's days, or with 
in an age or two afterwards; for ſo the founder's whole 
inſtitution will take effect: that is, far the greater part 
of the ſociety will conſiſt of perſons elected out of the 
publick at large, or otherwiſe according to the reſtrictions 
of the reſpective foundations; and at the ſame time a rea- 
ſonable regard will be had to thoſe who can prove them- 
ſelves of the founder's kindred ; although it muſt be owned, 
at this day, that the proportion is ſcarcely ſo much, as of 
one drop of blood to the whole maſs. 

There is in human nature a defire of immortality, 
which expands itſelf without limitation even in this life. 
Every man wifhes to live in his poſterity, and to tranſ- 
mir his inheritance to them at whatever diſtance, And 
thoſe paſterity, on the other hand, glory in deriving their 
pedigree through a Jong ſeries of anceſtors; and the higher 
they can aſcend, the more honourable it is eſteemed, 
Even that excellent author, from whom the above ſtate 
of the caſe is taken, who argues inconteſtibly for the ne- 
ceflity of ſome limitation yet in his dedication of the char- 
ters compliments his patron, on being “ the defender of 
“ thoſe liberties of which his anceſtor atteſted the exe- 
'* which atteffation was long before the foun- 
dation of any of the colleges wherein the preſent queſ- 
tion is agitated. Many noble families of this 'kingdom 
boaſt of their deſcent from ſome of thoſe heroes who came 


in with the Norman invader. The inhabitants of Wales 


aſcend further, into the Saxon period; when their pro- 
enitors choſe rather to loſe their country than their li- 
rty; and they till endeavour to preſerve their genea- 


. Togies, although the reaſon thereof (as it ſeemeth) hath 


been long fince forgotten; which moſt probably was, that 
upon their return each man might be able to deduce his title 


to his own eſtate, The Jews, for a longer term, have 


been ſolicitous to keep up the diſtinction of their tribes ; 
partly, for a like reaſon; and partly, that they may be 


able to aſcertain the deſcent of their expected Meſſiah. 


The 
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The Scots, in the time of king James. the firſt of England, 
flattered that prince on his being the 108th king of Scot- 
land lineally deſcended of one flock; which, according to 
a reaſnable computation, would carry us up almoſt as 
far as the days of Solomon (the great anceſtor of that 
monarch, as one would be tempted to conclude from the 
court writings of thove times).—And the more chimerical 
ſuch calculations may be, ſo much the more they demon- 
ſtrate the honourable eſteem entertained thereof by man- 
kind, where they are real. : 


17. By the 13 & 14 C. 2. c. 4. and the 1 1, ſoff; l. Perſors elefed 


c. 8. J. 11. All maſters, and other heads, fellows, chap- 
lains, and tutors of or in any college, hall, houſe” of 
learning, or hoſpital, and every publick profeſſor and 
reader in either of the univerſities and in every college 
elſewhere, who ſhall be incumbent or have poſſeſſion of 
any maſterſhip, headſhip, fellowſhip, profeſſor's place, 
or reader's place, ſhall at or before his admiffion, ſub- 


ſceribe the declaration or acknowledgment following, be- 


fore the vicechancellor or his deputy: I A B do de- 
« clare, that I will conform to the liturgy of the church 
„of England, as it is now by law eftabliſhed:*” upon 
pain, that every of the perſons aforeſaid failing in ſuch 
ſubſcription, ſhall loſe and forfeit ſuch reſpeQive maſter- 
ſhjp, headſhip, fellowſhip, profeffor's place, or reader's 
place, and ſhall be utterly difabled, and ipſo facto deprived 
of the ſame; and the ſame ſhall be void, as if fuch perſon 


ſo failing were naturally dead. 


But by the 2 G. 2. c. 31. / 8. Perſons who bad omit- 
ted to ſubſcribe the ſame before the vicechancellor as 
aforeſaid, were indemnified ; provided they ſhould then 
ſubſcribe before Dec. 25, 1729. 

18. By the aforeſaid ſtatute of the 13 & 14 C. 2. c. 4. 
Every governor or head of any of the ſaid colleges or 
halls, ſhall within one month next after his election or 
collation and admiſſion into the ſame government or head- 
ſhip, openly and publickly in the church, chapel or other 
publick place of the ſame college or hall, and in the 
preſence of the fellows and ſcholars of the ſame, or the 
greater part of them then reſident, ſubſcribe unto the 
nine and thirty articles of religion mentioned in the ſta- 
tute of 13 Eliz. c. 12. and to the book of common prayer, 


and declare his unſeigned aſſent and conſent unto and ap- 


probation of the ſaid articles and of *th&#fame book, and 
to the uſe of all the prayers rites and ceremonies forms 
and orders in the ſaid book preſcribed” and — 


to ſubſcribe the 


declaration of 
conformity, 


Heads of colleges 
to ſubſcribe alſo 


the 39 articles, 
and the book of 


common prayer. 
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cording to this form following: I A B do here declare 
«+ my unfeigned aſſent and conſent to all ard every thing 
„% contained and preſcribed in and by the book intituled, 
„The bogk of common prayer and adminiſtration of the 
„ ſacraments and other rites and ceremonics of the church, 
% according to the uſage of the church of England; to- 
« gether with the pſalter or pſalms of David, pointed as 
© they are to be ſung or ſaid in churches; and the form- 
or manner of making ordaining and conſecrating of 
„ biſhcps prieſts and deacons: And all fuch governors 
or heads of the ſaid colleges and halls, or any of them, 
as ſhall be in holy orders, ſhall once at leaſt in every 
quarter of the year (not having a lawful impediment) 
openly and publickly read the morning prayer and ſervice 
in and by the ſgid book appointed to be read, in the church 
chapel or other publick place of the fame college or hall: 
upon pain to loſe and be ſuſpended of and from all the 
| benefits and profits belonging to the ſame government or 
.head(hip, by the ſpace of fix months, by the viſitor or 
viſitors of the ſame college or hall; and if any governor or 
bead of any college or hall, ſuſpended for not ſubſcribing 
unto the ſaid articles and book, or for not reading the 
morning prayer and ſervice as aforeſaid, (hell pot at or be- 
ſore the end of fix months next after ſuch ſuſpenſion ſub- 
ſcribe unto the ſaid articles and book, and declare his 
conſent thereunto as aforeſaid, then ſuch government or 
| headlhip ſhall be ipfo facto void. /. 17. 
And all of them 19. By the 1 G. ff. 2. c. 13. All heads and members 
to rake the of, college, being of the foundation, or having any exhi- 
oaths, and make : f 
the ſubſcrip. bition of eighteen-years of age; and all perſons teaching 
tions, as other pupils; and all perſons-in general admitted to any office 
$84 2 in any ſuch college, eccleſiaſtical or civil: ſhall: (within 
ny, fix months after their admimon, 9 G. 2. c. 26. / 3) 
take and ſubſcride the oaths of allegiance, ſupremacy, and 
Ht abjuration, in one of the courts at Weltminiter, or at 
tend 40 the general, ot quarter ſeſſions of the peace: on pain of 
being diſabled to ſue or ule any action; ur to be guardian, 
executor, or adminiltrator ; or c2pable of any legacy or 
deed of giſt; or io be in any office; or to vote at any 
election for members of parliament; and to forfeit 500 l. 
to him who ſhall ſue. - And if any ſuch head or member, 
being of the foundation, or having: any exhibition, of 
cighteen years of age, (hall neglect or refuſe to take and 
ſubſcribe the ſame, or to produce a certificate thereof un- 
der the hand of ſome proper officer of the reſpective court, 
and cauſe the ſame to be entred within one month in — 
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regiſter of ſuch college or hall; and if the perſons in 
whom the right of election ſhall be, ſhall neglect or re- 
fuſe to elect another for the ſpace of twelve months, the 
king ſhall nominate to ſuch place vacant; and if the per- 
fon lawfully authoriſed to admit, ſhall neglect or refuſe 
to admit ſuch perſon ſo nominated by the king fir the 
ſpace of ten days, the local viſitor ſhall admit him within 
one month; and if he ſhall refuſe, the king's bench may 
compel him by mandamus. | 

And if it is a civ/ office (not eccleſtoftical), they ſhall 
moreover, by the 25 C. 2. c. 2. on the like pain as afore- 
ſaid, within three months after their adwiſſion, receive 
the ſacrament in ſome publick church on the Lord's day, 
immediately after divine ſervice and ſermon ; and, in the 
court where they take the oaths, ſhall firſt deliver a cer» 
tificate of fuch their receiving, under the hands of the 
minifter and churchwarden; and ſhall then make proof 
of the truth thereof by two witneſſes: and ſhall alſo, 
when they take the ſaid oaths, make and ſubſcribe the 
declaration againſt tranſubſtantiation. 

But there is an indemnifying clauſe in ſome act of par- 
liament every two or three years; provided they comply 
within a time therein limited, 


20. By the ſame ſtatute 13 & 14 C. 2. c. 44 No form common prayer 
or order of common prayers, adminiſtration of ſacraments, m de vicd m 


rites or. ceremonies, ſhall be openly ufed in- any church 
chapel or other publick place of or in any college or hall 
in either of the univerſities, the colleges of Weſtminſter, 
Wincheſter, or Eaton, or any of them, other than what 
is preſcribed or appointed to be uſed in and by the book 


of common prayer :—— Provided that it ſhall be lawful 


to uſe the morning and evening prayer, and all other 
prayers and ſetvice preſcribed in and by the ſaid book, in 
the chapels or other publick places of the teſpective col- 
leges and halls in both the univerſities, in the colleges of 
Wellminfler Wincheſter and Eaton, and in the convoca- 
tions of the clergy of either province, in latin. /. 17, 18. 


(it is not ſaid, of what tranſlation.) 
21. And by the ſame ſtatute, at all times when any 


ſermon or lecture is to be preached, the common prayers 
and ſervice in and by the book of common prayer appointed 
to be read for that time of the day, ſhall be openly pub- 
lickly and folemnly read by ſome prieſt or deacon, in 
the church chapel or place of publick worſhip / where the 
ſaid ſermon or lecture is o be preached, before ſuch fer- 
mon ot lecture be preached; and that the ledurer * 
* 13 


Common prayer 
before ſermons 


or lectures. 
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to preach ſhall be preſent at the reading thereof 
Provided, that this ſhall not extend to the univerſity 
churches in the univerſities of this realm, or either of 
them, when or at ſuch times as any ſermon or led ure is 
preached or read in the ſaid churches or any of them, for 
or as the publick univerſity ſermon or lecture; but that 
the ſame ſermons and lectures may be preached or read, 
in ſuch fort and manner as the ſame have been heretofore 
preached or read. / 22, 23. 


Divine ſervicein ' 22, By Can. 16. In general; in the whole divine ſer- 


geacral. 


The boly com- 
munion. 


Surplices and 


vice, and adminiſtration of the holy communion, in all 
colleges and halls in both the univerſities, the order form 
and ceremonies ſhall be duly obſerved, as they are ſet down 
and preſcribed in the book of common prayer, without 
any omiſſion or alteration, 

23. By Can. 23. In all colleges and halls within both 
the univerſities, the maſters and fellows, ſuch eſpecially 
as have any pupils, ſhall be careful that all their ſaid 
pupils, and the reſt that remain amongſt them, be well 
brought up, and throughly inſtructed in points of religion; 
and that they do diligently frequent publick ſervice and 
ſermons ; and receive the holy communion, which we 


ordain to be adminiſtred in all ſuch colleges and halls the 


firſt or- ſecond ſunday of every month; requiring all the 
ſaid maſters fellows and ſcholars, and all the reſt of the 
ſtudents, officers, and all other the ſervants there, ſo to 
be ordered, that every one of them ſhall communicate 
four times in the year at the leaſt, kneeling reverently 
and decently upon their knees, according to the order of 
the communion book preſcribed in that behalf. To 

But by the rubrick in the book of common prayer, in 
cathedral and collegiate churches, where there are many 
prieſts and deacons, they ſhall all receive the communion 
with the prieſt every ſunday at the leaſt, except they have 
a reaſonable cauſe to the contrary, | 5 

24. By Can. 17. All maſters and fellows of colleges 


hoods on ſolemn or halls, and all the ſcholars and ſtudents in either of the 


days, 


— 


+ tain unto their degrees. | 


Oaths to be 
taken on ad- 
miſſion to de- 
gress. 


univerſities, ſhall in their churches and chapels, upon all 
ſundays holidays and their eves, at the time of divine ſer- 
vice, wear ſurplices, according to the order of the church 
of England; and ſuch as are graduates, ſhall agreeably 
wear with their ſurplices ſuch hoods as do ſeverally apper- 
25. By the 1 Eliz. c. 1. / 25. and the 1 V. c. 8. 
Every perſon beſore he ſhall be preferred to any degree of 


learning in either of the univerſities, ſhall take the outs 


— 


Ciotlleges. 


| 
of allegiance and ſupremacy, before the chancellor, vice: 
chancellor, or their ſufficient deputy, 


26. By the ſeveral ſtamp acts; for every ſkin or piece Stamp duties, 


of vellum or parchment, or ſheet or piece of paper, on 
which any matriculation in the univerſities ſhall be written 
or ingroſſed, ſhall be paid a double 12d ſtamp duty. | 

And for the regiſter, entry, teſtimonial or certificate of 
a degree in the univerſities (except the regiſter or entry of 
a batchelor of arts) ſhall be paid a duty of 40s. 8 


27. By the 8 An. c. 19. Nine copies (on the beſt Books. 


paper) of every book which ſhall be printed and publiſhed, 
or reprinted and publiſhed with additions, ſhall by the 
printer be delivered to the warchouſe-keeper of the com- 
pany of ftationers, at the hall of the ſaid compaay, before 
publication, for the uſe of the royal library, the libraries 
of the univerſities of Oxford and Cambridge, of the four 
univerſities in Scotland, of Sion college in London, and 
of the faculty of advocates in Edinburgh; who ſhall with- 
in ten days after demand by the keepers of the ſaid re- 
ſpective libraries, or any by them authorized, deliver the 
ſame for the uſe of the ſaid libraries: and if any proprietor, 
bookſeller, or printer, or the ſaid warehouſe. keeper, ſhall 
not obſerve the directions of this act, he ſhall forfeit to 
the ſaid reſpectire ſocieties the value of ſuch printed copy, 
and alſo 51, with full coſts. ; 

And by the ſtatutes which impoſe a duty upon paper; 
books printed in the univerſities in the latin, greek, ori- 
ental, or northern languages, fhall have a drawback of the 
ſaid duty. 


28. By the 13 & 14 C. 2. c. 39. (which after ſeveral Printing, 


continuances expired in the year 1692) it was enaQted, 
that no private perſon whatſoever ſhould print or cauſe to 
be printed any book or pamphlet, unleſs the fame ſhould- 
be firſt entred in the book of the regiſter of the company 
of ſtationers in London; except acts of parliament, pro- 
clamations, and ſuch other books and papers as ſhould be 
appointed to be printed by virtue of the king's ſign ma- 
nual, or under the hand of one of the ſecretaries of ſtate; 
and unleſs the ſame ſhould be firſt licenſed by the ſeveral 
perſons therein directed; that is to ſay, all books con- 
cerning the common law were to be printed by the allow- 
ance of the lord chancellor, the lords chief juſtices and 
lord chief baron, or one of them ; of hiſtory concerning 
the ſtate of this realm, or other books concerning any 
affairs of ſtate, by one of the ſecretaries of ſtate; of he- 


raldry, by the appointment of the earl marſhal, or if there 
10 ſhould 
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ſhould be no earl marſhal, then by two of the kings of 
arms; all other books, whether of divinity, phyſick, 
philoſophy, or other ſcience or art whatſoever, by the 
archbiſhop of Canterbury, or biſhop of London, or by 
their appointment reſpectively; or, in the univerſities, 
by the chancellor or vicechancellor there, provided that 


the ſaid chancellors or vic:chancellors ſhould not meddle 


either with books of common law, or matters of ſtate 
or government, nor any. book the right of printing whereof 
ſolely and properly belonged to any particular perſon. 
And the printers were to ſer their names, and declare the 
name of the author if required. — But there was a proviſo 
nevertheleſs, that nothing therein ſhould extend to in- 
fringe any the juſt rights and privileges of either of the 
ſaid univerſities, touching the licenſing or printing of 
books therein; nor ſhould extend, to prejudice the juſt 
rights and privileges, granted by the king or any of his 
royal predeceſſors, to any perſon or a= Zan under the 
great ſeal or otherwiſe, but that they might exerciſe ſuch 
rights and privileges according to their reſpective grants. 
What thoſe privileges are, came to be confidered in the 


caſe of Thimas' Baſkett and Robert Baſtett, adminiſtrators 


(with the will annexed) of John Boſkett, plaintiffs ; and 
the chancellor, maſters, and ſcholars of the univerſity of 
Cambridge, Fojeph Bentham, and Charles Bathurſt, defcnd- 
ants; MA. 32 G. 2. which was as follows; The plain- 
tiffs brought a bill in the court of chancery, for an in- 
junction to reſtrain the defendants from printing or ſelling 
a book intitled “ An exact abridement of all the acts of 
« parliament relating to the exciſe on beer (and other 
«© exciſeable liquors).” And on the hearing of this 
cauſe, Jan. 24, 1743, the lord chancellor ordered that a 


caſe ſhould be ſtated, for the opinion of the judges of the 


court of king's bench, upon the ſeveral acta of parliament, 
letters patent, and grants of the crown inſiſted on by either 
fide, and any other letters patent appearing upon re- 
card relating to the matters in queſtion between the par- 
ties. The ſeveral letters patent inſiſted on by the 
plaintiffs in ſupport of their claim as the king's printers, 
to the ſole and excluſive right of printing and publiſhing 


* 


all acts of parliament or abridgments of acts of parliament, 


bear date Ap. 22, in the firk of Ed. the ſixth; Dec. 29, 
in the firſt of queen Mary; Mar. 24, in the firſt of 
Elizabeth; Sep. 27, in the nineteenth of Elizabeth; Aug. 
8, in the 31ſt of Elizabeth; May 10, in the firſt of James 
the firſt; Feb. 11, in the 14th of James the firſt; July 20, 

g In 
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in the 3d of Charles the firft; Sep. 26, in the 1 
Charles the firſt; Dec, 24, in the 2g of 8 
ſecond; and Oct. 13, in the 12 An, They expreſsly 
grant the ſole power of printing all and all forts of 
abridgments of all and fingular ſtatutes and acts of par- 
liament, and prohibit all other perſons to print any 
volume book or work of which the printing was thereb 
granted, The eſtate and intereſt granted by the ſaid 
letters patent became veſted in John Baſkett, father 
of the now plaintiffs; and is now veſted in the plain - 
tifls, as adminiſtrators to their ſaid father with his will 
annexed; and the plaintiffs have been ſworn and ad- 
mitted into the ſaid office of his majeſty's printer, The 
caſe further ſtated, that the -laintiffs and other printers 
to his majeſty and his royal predeceſſors have, by virtue 
of the ſaid ſeveral letters patent to them reſpectively 
granted, from time to time printed all acts of parliament 
and abrid2ments of acts of parliament, bibles, new teſta- 
ments, and other books mentioned in the ſaid letters 
patent, And the plaintiffs claim the ſole right of printing 
all acts of parliament, excluſive of all other perſons, dur- 
ing the term granted by the ſaid letters patent of the 12th 
of queen Anne, 

1 he defendants founded their claim upon the ſeveral let- 
ters patent and act of parliament following: King Hen, 8. 
by his letters patent, July the 2oth, in the 26th year of his 
reign, for him and his heirs, granted licence to the chan- 
cellor maſters and ſcholars of the univerſity of Cambridge, 
that they and their ſucceſſurs for ever, by their writing un- 
der the ſeal of the ſaid chancellor, from time to time might 
aſſign and chuſe and for ever have among themſelves and 
within the univerſity aforeſaid always remaining and inha- 
biting, three ſtationers and printers or venders of books, as 
well aliens and born without, zs natives and born within 
his ſaid majeſty's obedience, having and holding as well 
hired houſes as houſes of their own: which ſaid {tationers 
or printers in form aforeſaid aſſigned, and any of them, 
might lawfully there print all manner of books approved 
or which thereafter ſhould be approved by the ſaid chan- 
cellor or his vicechancellor and three doctors there; and 
as well thoſe books, as other books printed whereſoever, 
as well within bis ſaid majeſty's realm as without, ſo as 
aforeſaid approved or to be approved, might put to ſale, 
as well within the ſaid univerſity, as elſewhere within 
this kingdom, whereſoever they ſhall pleaſe, The ſtatute 
of the 13th Eliz. confirms all letters patent granted to the 
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ſaid univerſity, By letters patent dated 6th Feb. 3 Cha, 1. 
reciting the ſaid letters patent of 26th Hen, 8. and the 
ſaid act of parliament of the 13th Eliz. and alſo reciting, 
that ſince the ſaid act of parliament, divers letters patent 
had been r 2: by queen Elizabeth, king James the firſt, 
and his then majeſty, granting authority to print divers 
and ſundry books, and prohibiting generally all other 
perſons to print the fame; and alſo reciting a decree in 
the court of ftar-chamber of the 23d June 28 Fliz. and a 
proclamation of the 25 Sep. 21 Ja. 1. inforcing the 
ſame; the king confirms the right granted by the ſaid 
letters patent of 26 Hen. 8. to the univerſity of Cam- 
bridge, notwithſtanding any grant or prohibition contained 
m the ſubſequent letters patent or any of them. 


The queſtions upon this caſe are, 

1. Whether the plaintiffs are intitled to the fole right 
of printing acts of parliament and abridgments of acts of 
parliament, excluſive of all other perſons, during the 
term granted by the faid letters patent dated Oct. 13. in 
the 12th year of the reign of queen Anne. 

2. Whether. the defendants, the chancellor maſters and 
ſcholars of the univerſity of Cambridge, by virtue of the 
grants and acts of parliament inſiſted on by the ſaid defend- 


ants, or any of them, have the right or privilege of print- 


ing acts of parliament or abridgments of acts of parliamen-. 


This caſe was firſt argued in Michaelmas term 1745 
by Mr. Comyns for the ꝓlaintiffs, and Mr. Noel for the 
defendants. It was argued a ſecond time in Michaelmas 
term 1747, by Mr. Gundry for the plaintiffs, and Sir 
Richard Lloyd for the defendants. It was argued a third 
time in Hilary term 1749, by Mr. Hume for the plaintiffs, 
and Mr, Henley for the defendants. It then ſtood for the 


certificate of the judges ; which having been put off for ſe- 


veral years during the life of lord chief juſtice Lee, the par- 
ties did not apply to have it argued again whilſt the lord 


chief juſtice Ryder lived: but in Trinity term 1758, they 


applied to have it ſet down for further argument in the 
next Michaelmas term. | 

Before it came on, the court ordered copies of all the 
abovementioned letters patent, acts of parliament and in- 
ſttuments to be left with them. They alſo ordered copies 
of the charter to the ſtationers of London of the 4th of 
May, 3 & 4 Ph. & Mar. the grant to the univerſity of 
Oxtord to print law books, dated the 12th of Aug. 9 G-2. 
and the proclamation of the 25th of Sep, 21 Ja. 1. * 
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the diſorderly printing of books; and the ſeveral decrees of 
the _— of ſtar- chamber relative thereto, 
On Nov. 17, 1758, it was argued by Mr. Comyn 
the plaintiffs, and Mr. Solicitor General Yorke be mg 
defendants. 

And ſoon after this laſt argument, the following certifi- 
cate was made : 

Having heard counſel on both ſides, and conſidered of 
this caſe, we are of opinion, that duting the term granted 
by the letters patent dated the t 3th of October in the 12th 
year of the reign of queen Anne, the plaintiffs are intitled 
to the right of printing acts of parliament and abridgments 
of acts of parliament, excluſive of all other perſons not au- 
thorized to print the ſame by prior grants from the crown. 

But we think, that by virtue of the letters patent bear- 
ing date the 20th day of July in the 26th year of the 
reign of king Henry the 8th, and the letters patent bear- 
ing date the th of February in the 3d year of the reign 
of king Charles the firſt, the chancellor maſters and ſcho- 
lars of the univerſity of Cambridge are intruſted with 2 
concurrent authority to print acts of parliament and abridg- 
ments of acts of parliament, within the ſaid univerſity, 
upon the terms in the ſaid letters patent. 

- ANSFIELD. 
. DENI . 

Nor. 24 1758. . FOSTER. 
E. WILMOT, 


N. B. to a letter from Mr. Juſtice Fofer to Sir Vi- 
liam Black/lone, who was then at Oxford, in which letter 
was incloſed the ſaid certificate, be ſays, “I thought it 
e would be agreeable to you to know the iſſue of the cauſe. 
« The word intrufted was inſerted by way of intimatian 
de to the univerſity, that we conſider the power given by 
de the letters patent, as a truſt repoſed in that learned 
&© body, for public benefit, for the advancement of litera- 
© ture, and not to be transferred upon lucrative views to 


„ other hands. Black. Rep. 122. 


Lorp Cort, out of a filial regatd to his alma mater, 
obſerves (4 Int. 228.), that the univerſity of Cambridge 
hath power to print within the fame gmnes et omni modo: 
libres; which, he ſays, the univerſity of Oxford hath not. 
Nevertheleſs, certain it is, that he lived many years after 
the'date of the laſt of thoſe charters, which grants to the 
univerſity of Oxford a like power 2s is granted by the above. 
mentioned charters to the NY of Cambridge. By 
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By letters patent 8 Cha. 1. Nov. 12. the king grants 
to the univerſity of Oxford licence to appoint three 
printers, either aliens or natives, reſiding within the uni- 
verſity, every of whom ſhall have power to print all manner 
of books (omnimodos libros) not publickly prohibited, and 
copies of books, to be approved by the chancellor or his 
vicechancellor and three doctors (one of whom at leaſt to 
be profeſſor of divinity) appointed by the chancellor maſ- 
ters and ſcholars for the examination of books; and as 
well the ſame books, as others whereſoever printed within 
the king's dominions or without and approved as afore- 
ſaid, as well within the ſaid univerſity as elſewhere, 


to expoſe to ſale and ſel]: and that alien born printers, 


employed within the ſaid univerſity, ſhall in all reſpects be 
conſidered as natural born ſubjeas, except as to cuſtoms 


and ſubſidies. | 
8 Charles 1. Mar. 13. The king recites and confirms 


the former grant; and further gives leave to every of the 


univerſity printers to employ two preſſes (notwithſtand- 


ing a decree in the ſtar-chamber 28 Eliz. to the contrary), 


and to take two apprentices: And moreover grants, that 


if any of the ſaid printers ſhall, under the conditions 


aforeſaid, print any book in any language from any ma- 


nuſcript in any library within the univerſity of Oxford 


(tbe ſame never having been printed before); no perſon, 
without leave of the univerſity ſhall preſume to reprint 
the ſame for the ſpace of 21 years: and the ſame privi- 
lege is granted for ten years, as to — books ſo printed 
by the univerſity printers, which ſhall be compoſed de 
novo, and publiſhed, by any maſter or ſcholar : under 


pain of forfeiture of the ſurreptitious books in both caſes. 


11 Charles 1. Mar. 3. Reciting that almoſt from the 
firſt introduction of printing into England there had been 
printers in the univerſity of Oxford, who by virtue of 
the privilege of the ſame univerſity (before any charter, 
inhibition, reſtriction, or limitation of printing was made) 


had free power of printing books and ſelling them through- 


out the whole realm, as appears from many printed books 
and monuments then extant; which privileges were con- 
firmed by the ftatute of 13 Eliz, Since which time 
(although in the decree of the ſtar- chamber 23 Jan. 


28 Elia. which allows one preſs to the univerſity, no re- 


ſtriction or limitation of books to be there printed occurs, 


except a general proviſion for obſerving certain letters 
patent and commiſſions under the great ſeal, and certain 


ordinances for the better government of the company of 
ſtationers 


— - 
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ſtationers in London) ſome queſtions having ariſen be- 
tween the company of ſtationers and others concerning 
the exerciſe of the art of printing, certain books pub- 
lickly approved and received had been, by letters patent of 
queen Elizabeth, king James, and the then king, pecu- 
larly reſerved to be printed by the company of ſtationers 
and other perſons, particularly Robert and Chriſtopher 
Barker, John Bill, and Bonham Norton; and reciting 
alſo the letters patent of 12 Nov, and 13 Mar, 8 Cha. 
to the univerſity of Oxford, and that now the London 
ſtationers pretend that all the books ſo peculiarly reſefyed 
for their printing are books publickly probibited, and (as 
ſuch) not within the univerſity privilege, whereby the 
univerſity printers are deterred from the free exerciſe of 
their powers; therefore the king ratifies and confirms 
for ever the aforeſaid letters patent, and gives power to 
the univerſity to make Jaws and ordinances for the better 
gevernment of printing within the ſame: and further 
doth interpret expound and declare, that thoſe books of 
what kind ſoever, peculiarly reſerved to be printed by 
the company of ſtationers or other perſons whatſoever, 
are not, nor ought to be deemed, books publichly probi- 
bited, foraſmuch as they are rather ſuch as are commonly 
approved for the publick uſe of all the king's ſubjects; 
and which, if they were publickly prohibited, neither 
the company of ſtationers nor any other perſons could 
lawfully print and expoſe to ſale: and therefore that it 
ſhall be lawful to the printers ſtationers or bookſellers 
of the univerſity of Oxford, aſſigned as is aforeſaid in 
the aforeſaid letters patent, from time to time for ever, 
to print within the ſaid univerſity and the precincts there - 
of, according to the form in the ſaid letters patent pre- 
ſcribed, the ſame books, and every book of what kind 
ſoever, contained in the charters of the ſtationers of the 
city of London and their ſucceſſors, or of other printers 
whatſoever, and fo peculiarly reſerved to the printing of 
them and their ſucceſſors or aſſigns, and alſo all other 
books whatſoever not publickly prohibited as aforeſaid ; 
as well in the Engliſh, as in any foreign language, or 
mixt therewith; and the ſame, ſewed or bound, in large 
volumes or in ſmall, as well within the faid univerſity 
and the precincts thereof, as elſewhere within the king's 
dominions, publickly to expoſe to ſale, And theſe letters 
patent are ordered to be conſtrued in the moſt beneficial 


manner for the univerſity ; notwithſtanding any miſre» 
KE 3 citals, 
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citals, or non · recitals, or any other defects or jmperiec- 


tions whatſoever (a). 


Popith livings. 


29. By the 3 Ja. c. 5, Every perſon that ſball be ; 
popiſh recuſant' convict, during the time that he ſhall re- 
main a recuſant, ſhall be utterly diſabled to preſent to 
any benefice, prebend, or any other eccleſiaſtical living, 
or to collate or nominate to any free ſchool, hoſpital, oc 
donative, or to grant any avoidance of any benefice, pre- 
bend, or other eccleſiaſtical living: and the chancellor 
and ſcholars of the univerſity of Oxford, fo often as any 
of ghem ſhall be void, ſhall! have the preſentation, nomi- 
nation, collation, and donation thereof lying within the 
counties of Oxford, Kent. Middleſex, Suſſex, Surrey, 
Hampſhire, Berkſhire, Buckinghamſhire, Glouceſterſhire, 
Worceſterſhire, Staffordſhire, Warwickſhice, Wiltſhire, 
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(a) The 15 Geo. 3. c. 53. enables the two univerſities in 
England, the four in Scotland, and the colleges of Eton, 
Weſtminſter, and Wincheſter, to have for ever the ſole right 
of printing ſuch books as have been or ſhall be bequeathed 
to them, unleſs the ſame have been or ſhall be bequeathed for 
a limited time. They may alfo fell the copy-right in like 
manner as any author under the provifion of the 8 Ann. 

The 21 Geg. 3. c. 56. F 10. reciting, that whereas the 

wer of granting a liberty to print almanacks, and other 

ooks, was heretofore ſoppoſed to be an inherent right in the 
crown; and whereas the crown bath, by different charters 
under the great ſeal, granted to tbe univerſities of Oxford and 
Cambridge, among other things, the privilege of printing 
almanacks; and whereas the univerſities did demiſe tc the 
company of ſtationers cf the city of London their privileges 
of printipg and vending almanacks and calendars, and have 
received an annual ſom of 1000 pounds and upwards as a 
confideration for ſuch privilege; and whereas the money ſo 
zeceived by them has been laid ont and expended in pro- 
moiing. different branches of literature and. ſcience, to the 

reat increaſe of religion and learning, and the general 
benefit and advantage of theſe realms; and whereas the pri- 
vilege or right of printing «Imanacks has been, by a late de- 
cifion at law, found to have been a common right, over which 
the crown had no controul, and conſequently the univerfities 
no power to demiſe the ſame to any particular perſon, or body 
of men, whereby the payments ſo made to them by the com- 
pany of ſtationers have ceafed and difcontinued; enacts, that 
out of the duties granted by that act there ſhall be paid 5001. 
$-year to each of the two yniverfities (half yearly) at Mid- 
ummer and Chrillmas, 12 7 
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Somerſetſhire, Devonſhire, Cornwal, Dorſeiſhire, Here- 
fordſhire, Northamptonſhire, Pembrokeſhire, Caermar- 
thenſhire, Brecknockſhire, Monmouthſhire, Cardigan- 
ſhire, Montgomeryſhire, the city of London, and in every 
city and town being a county of itſelf, lying within the 
precincts of any of the counties aforeſaid : and the chan- 
cellor and ſcholars of the univerſity of Cambridge ſhall 
have the preſentation, nominztion, collation, and dona- 
tion thereof lying within the counties of Eſſex, Hert- 
fordſhire, Bedfordſhire, Cambridgeſhire, Huntingdon- 
ſhire, Suffolk, Norfolk, Lincolnſhire, Ruilandſhite, Lei- 
ceſterſhice, Derbyſhire, Nottinghamſhire, Shropſhire, 
Cheſhire, Lancaſhire, Yorkſhire, the county of Durham, 
Northumberland, Cumberland, Weſtmoreland, Radnor. 
ſhire, Denbiſhire, Flintſhire, Carnarvonſhire, Angleſey- 
ſhire, Merionethſhite, .Glamorganſhire, and in every 
city and town being a county of itſelf, lying within the 
precincts of any of the counties afoceſaid. 

There are many other particulars concerning ſuch 
preſentations, nominations, collations, and donations : 
which falling in more properly under the title Popery, 
are there at large inſerted, 


503 


30. By Can. 36. The univerſities have a concurrent Licence to 


"cutie with the archbiſhops and biſhops, in granting Perch. 
ic | 


ences, to preach, 


31. By Can. 33. No perſon ſhall be admitted into Tie for orders, 


facred orders, except he ſhall exhibit to the biſhop a pre- 
ſentation or certificate, that he is provided of ſome church 
wherein to officiate z. or that he is a fellow, or in right 
as a fellow, or to be a conduct or chaplain in ſome col- 
lege in Cambridge or Oxford, or except he be a maſter 
of arts of five years ſtanding that liveth of his own charge 
in either of the univerſities, or except he be to be admitted 
by the biſhop himſelf to ſome benefice or curateſhip then 


void, - 


is provided, that the ſame ſh-Il not extend to any ſcholar 
or ſcholars being converſant and abiding for ſtudy, with- 


32. By the ſtatute of non-reſidence, 21 H. 8. c. 13. it How far being 


converſant in 
the univerfity 
ſhall diipenſe 


out fraud or covin, at any univerſity within this realm, with non-refi» 


or without. 
But becauſe this privilege and exemption was much 


abuſed, to the cloaking of idleneſs and diſſolute living, 
under pretence of ſtudy, divers regulations and limita- 
tions hereof were made by the 28 H. 8. c. 13. by which 
it is enacted, that all perſons who ſhall be to any bene- 


fice or benefices promoted, being above the age of forty 
K k 4 years, 


* 
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ears (the chancellor, vicechancellor, commiſſary of the 
ſaid univerſities, or any of them, wardens, deans, pro- 
voſts, preſidents, rectors, maſters, principals, and other 
head rulers of colleges, halls, and other houſes or places 
corporate within the ſaid univerſities, or any of them, 
doQors of the chair, readers of divinity in the common 
ſchools of divinity in any of the ſaid univerſities only 
excepted), ſhall be reſident and abiding at and upon one 
of their ſaid benefices, according to the true intent and 
meaning of the ſaid act, upon the pains therein expreſſed. 
And all and fingular ſuch beneficed perſons, being under 
the age of forty years, reſiant and abiding within the ſaid 
univerſities or any of them, ſhall not enjoy the privilege 
of non- reſidence aforeſaid ; unleſs he or they be preſent 
at the ordinary lecture and lectures, as well at home in 
their houſes, as in the common ſchool or ſchouls, and 
in their proper perſons keep ſophiſms, problems, diſpu- 
tations, and other exerciſes of learning, and be opponent 
and reſpondent in the ſame, according to the ordinances 
and ſtatutes of either of the ſaid univerſities, where he or 
they ſhall be fo abiding or reſiant. Provided, that this 
ſhall not extend to any perſon who ſhall be reader of any 


publick or common lecture in divinity, law civil, phy- 


ſick, philoſophy, humanity, or of any of the liberal 
ſciences, or publick or common interpreters or teachers 
of the hebrew tongue, chaldee, or greek, in whatſoever 
college or place of any of the ſaid univerſities, the ſaid 
rſons for the time being ſhall read the ſaid common or 
publick lectures; nor to any perſon above the age of forty 
years who ſhall reſort to any of the ſaid univerſities to 
proceed doctors in divinity, law civil, or phyſick, for 
the time of their ſaid proceedings, and executing of ſuch 
ſermons, diſputatjons, or lectutes, which they be bound 
by the ſtatutes of the univerſities there to do for the ſai 
degrees ſo obtained, 
What degrees 33. Can. 41. No licence or diſpenſation for the keep- 
rl” moe for jng of more benefices with cure than one, ſhall be granted 
„ 5 to any, but ſuch as ſhall have taken the degree of a 
maſter of arts at the leaſt in one of the univerſities of 
this realm. In which caſe alſo, by the ſtatute of 21 H. 8. 
c. 13. he muſt have a chaplainſhip ſrom ſome of the 
nobility or other perſon qualified to keep a chaplain or 
chaplains (a). 


Mb 


” 


| (a) See Reſidence. 1 ; 
But, 
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But, by the ſame ſtatute, all doctors and batchelors of 
divinity, doctors of law, and batchelors of law canon, 
and every of them, which ſhall' be admitted to any of 
the ſaid degrees by any of the univerſities of this realm, 
and not by grace only, may purchaſe licence, and take 
have and keep two parſonages or benefices with cure of 
ſouls (without any chaplainſhip). 


34 By the 1 Eli. c. 4. for the reſtitution of firſt ſruits Pit fruits and 
and tenths. to the crown, it is provided, that all grants ents. 


immunities and liberties given to the univerſities of Cam- 
bridge and Oxford, or to any college or hall in either of 
them, and to the colleges of Eaton and Winchefter, by 
king Henry the eighth or any other of the queen's pro- 

enitors or predeceſſors, or by act of parliament, touch- 
ing the releaſe or diſcharge of firſt fruits and tenths, ſhall 
be always and remain in their full ſtrength and virtue. 


35. By the 3 H. 8. c. 11. For licenſing ſurgeons by Phyſicians and 
the biſhop of the dioceſe; it is provided, that the ſame ge 


ſhall not be prejudicial to the univerſities 'of Oxford or 
Cambridge, or to any privileges granted to them, * * 
And by the 14 & 15 H. 8. c. 5. which enaQeth, that 
no perſon ſhall be ſuffered to praQiſe in phy ſick thr6ugh- 
out England, until be be examined at. London by the pre- 
ſident and three elects of the college of phyſicians; and 
to have from. them letters teſtimonial of their examina- 
tion and approbation: there is an exception, unleſs 
he be a graduate of Oxford or Cambridge, which hath 
accompliſhed all things for his form, without ahy grace. 


36. By the 5 G. 2. c. 18. No perſon ſhall be'a Juſtice Jutices of the 
of the peace, who hath not 100 l. a year clear of incum- P**c< 


brances: provided, that this ſhall not extend to any 
city or town having juſtices of the peace within their 
fee Ae limits; but that in every ſuch city or town, 
they may be capable to be juſſices of the peace, in fuch 
manner as if this act had not been made; and provided 
alſo, that this ſhall not extend to any of the heads of col. 
leges or halls in either of the two univerſities of Oxford and 
Cambridge; but that they may be made juſtices of the 
peace of and in the ſeveral counties of Oxford, Berks and 
Cambridge, and the cities and towns within the ſame, and 
execute the office thereof as fully and freely in all reſpects 
as if this act had not been made, S 
And by the 7 G. 2. c, 10, Whereas it hath” been 
cuſtomary for the wicechancellor of the univerſity and mayer 
of the town of Cambridge, to be juſtices of the peace 
of the county of Cambridge, and it may be inconvenient 


to have the laid qualification of 1c0l. a year extend to 
them; 
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them; it is therefore enacted, that the ſaid act ſhall not 
extend to deprive the ſaid: vicechancellor of the univerſity 
or mayor of the town of Cambtidge, from being a juſtice 
of the peace in the ſaid county, 

And by the 18 Geo, 2. c. 20, for the oath of 10ol. 2 

ar qualification to be made by juſtices of the peace, 
it is provided, that this ſhall not extend to any of the 

. .. heads of colleges or halls in either of the two univerfities 

of Oxford and Cambridge, or to the vicechancellor of 

either of the ſaid univerſities, or to the mayor of the 

city of Oxford or town of Cambridge ; but that they 

may be and act as juſtices of the peace of and in the 

ſeveral counties of Oxford, Berks, and Cambridge, and 

the cities and towns within the ſame, and execute the 

office thereof, as fully and freely in all reſpects, as bete- 

tofore they have lawfully uſed to execute the ſame, as 

i if this act had not been made. 

Members of 7. By the 9 An. c. 5 requiripg knights of the ſhire 
parliament. - to have bool. a year; and citizens, burgeſles, and barons 
of the cinque ports to have 3ogl. a year; and by the 

G. 2. c., 20, requiring oath, to be made of ſuch qua- 
lifcation 3. the members for the two univerſities are ex- 
cepted, _ Ee | 

Afiie of bread, .... 38». By the 31 Geo. 2. c. 29. and 3G. 3. c. 11. for 
the due making of bread, and for regulating the price 
and affiſe thereof, and to puniſh perſons who ſhall adul- 
terate mea] flour or bread ; it is provided, that the ſame 
ſhall not extend to prejudice the ancient right or cuſtom 
of the two univerſities of Oxford or Cambridge, or either 
of them, or their clerks of the market, or the practice 
within the ſeveral juriſdictions there uſed, to ſet aſcertain 
and appoint the aſhze apd weight of all forts of bread to 
be ſold or expoſed to ſale within their ſeveral juriſdic- 
tions; but that they may from time to time ſet aſcertain 
and appoint the aſſize and weight of all forts of - bread to 
be fold or expoſed to ſale, by any baker or other perſon 
whatſoever; within the limits of their ſeveral] juriſdie- 
tions, and may inquire and puniſh the breach thereof, as 
fully and freely in all reſpects as they. uſed to do, as if this 
act had not been made. 

T. 5 Car. Caſe of the univerſity of Cambridge. The 
univerſity claimed by their charter to be clerks of the 
market, and that they had power by their office to make 
orders, and to execute them: and they made - an order, 
that no chandler ſhould fell candles for more than 4d. 
halfpenny the pound: and becauſe one ſold for 5 d. the 
pound, they impriſoned him, In this caſe a prohibition 


Was 


n 
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was granted; for that they could not impriſon without 
courſe of law; and as clerks of the market, they had 
nothing to do but with victuals, which candles are not. 
Het: 145. 

is a writ to the mayor and bailiffs of Oxford, to obſerve 
the aſſize of bread and wine, and to ſet a reaſonable price 
upon victuals, as they are bound by oath to the chancellot 
and proctors, 3 Salt, 383. And by a charter of yet more 
ancient date, to wit, in the 39 Hen. 3. we find the affize 
of bread and of ale and wine granted to the ſaid univerkty, 
IVoed's Hift. and Ant, Univ. Oxon. 

In the 5 Rich. 2. The mayor bailiffs and commonalty 
of Cambridge were accuſed in parliament, that in a 
tumult there, amongſt other enormous offences, they had 
broken up the univerſity treaſury, and taken out and 
burnt ſundry the charters and records of the ſaid univer- 
ſity : upon which their liberties were ſeized into the king's 
hands as forfeited. And afterwards, the king granted to 
the chancellor and ſcholars, within the faid town of Cam- 
bridge and the ſuburbs thereof, the aſſiſe, cunuſance, 
and correction of bread, ale, weights, meaſutes, regraters, 
and foreftallers, with the fines and amerciaments of. the 
ſame, yielding therefore yearly at the exchequer x01, 
And certain liberties the king after granted to the ſaid 
mayor and bailifty, and increaſed their former fee farm. 
4 Inſt. 228. CER 
By the flatute of the 7 Ed. 6. c. 5. Containing cery 
tain regulations about licenſing wine taverns, it is pro- 
vided, that there ſhall not be at any time above the num- 
ber of three in Oxford and four in Cambridge. And 
there is a proviſo that the ſame regulations about the 
granting of licences ſhall not in any wiſe be prejudicial 
or hurtful to any of the univerſities of Oxford and Cam- 
bridge, or to the chancellor and ſcholars of the ſame, or 
their ſucceſſors, to impair or take away any of the li- 
berties privileges franchiſes juriſdictions powers and au- 
thorities to them or any of them appertaining or belong» 
ing; but that they may enjoy the ſame in ſuch large 
and ample wiſe, as though this at had not been made: 
ſo alway that there be not any more or greater num- 
ber of taverns kept or maintained within either of the 
ſaid towns of Oxford or Cambridge, than may be law- 
fully kept or maintained by the proviſion and intent of 


this 
ty 
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39. In the cloſe rolls, ſo aneient as the 3 Ed. 1. there Taverns and 
alehouſes. 
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By the 1 Ja. c. 9. for reſtraining of tipling in publick 
bouſes; it is provided, that the correction and puniſhment 
of ſuch as ſhall offend againſt this act within either of the 
univerſities, ſhall be miniſtred by the governors, magiſtrates, 
Juſtices of the peace, or other principal officers there; and 
that no other within their liberties for any matter concern- 
ing this law ſhall intermeddle. 
And by the 4 7a. c. 5. for the puniſhment of drunken. 
neſs; it is provided, that nothing therein ſhall be prejudi- 
cial to either of the two univerſities ; but that the chan- 
cellor maſters and ſcholars may enjoy all their juriſdictions 
_ privileges and charters, as heretofore they might have 
one. | 

By the 11& 12 V. d. 15. and 12 & 13 V. c. 1I. 
J. 19. The mayor or other chief officer of every city, 
town corporate, borough, or market town, ſhall cauſe 
all ale quarts and ale pints brought to them, to be mea- 

* ſured and ſized with the ſtandard, and then fighed 
ſtamped and marked; ——provided, that nothing there- 
in ſhall extend to deprive the two univerſities of this 
kingdom, or either of them, of their right, privilege, 
and uſage of ſizing ſigning ſtamping and marking of mea- 
ſures for beer and ale within their reſpective limits and 
Juriſdictions ; but that they may enjoy their ſaid right, 
privilege, and uſage. he &e7 

T. 1 An. Ruſh againſt the chancellor and ſcholars of 

the univerſity of Oxford, It was moved for a probibition 
to a ſuit in the vicechancellor's court againſt certain 
brewers, for ſelling ill beer and falſe mesſure; and the 
particular exceſs of juriſdiction alleged was, the exacting 
Juratory caution ; and it was alſo inſiſted, that though they 
have the aſſiſe of bread and beer by charter, yet a power 
to puniſh by fine, and proceed according to the civil law, 
cannot be by charter. But by Holt chief juſtice; before 
the 14 Hen. 8. the univerſity had the juriſdiction of a leet, 
and exerciſed it in the vicechancellor's court; but the 
charter of the 14 Hen. 8. grants them power of treſpaſſes, 
and that over all perſons whatſoever, if a ſcholar be party. 
1 Salk, 343. | 
By the 9 An. c. 23. which laid a ſtamp duty upon ale 
and wine licences, it is provided, that nothing therein 
ſhall extend to prejudice any right which the two uni- 
verſities of Oxford and Cambridge or either of them have, 
or claim to have, to the licenſing any taverns, inns or 
alehouſes, within their ſeveral juriſdictions ; but that the 
ſaid univerſitics may from time to time grant licences for 
10 any 
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any taverns inns and alehouſes within their ſeveral ju- 
riſdictions, ſubject to the ſaid duties, in as ample manner 
as they might lawfully have granted the ſame, if this act 
had not been made. 

By the 10 Geo. 2. c. 19. It ſhall not be lawful for the 
chancellor or vicechancellor of the univerſity of Oxford, 
or any other officer of that body, to receive or take di- 
realy or indiretly, any fee perquiſite gratuity or reward, 
for granting ſuch licences as aforeſaid ; nor ſhall any ſum 
of money fee gratuity or reward be hereafter paid to any 
perſon or perſons for or in reſpeR of ſuch licences, other 
than ſuch annual payments in like manner and to the 
like uſes, as have been uſual in the univerſity of Cam- 
bridge; any law or cuſtom to the contrary notwithſtand= 
ing. Provided, that nothing in this act ſhall in any wiſe 
be conſtrued, to prejudice or confirm any of the liberties, 
privileges, franchiſes, juriſdictions, powers, and autho- 
rities, appertaining or beſonging to the mayor, bailiffs, 
and commonalty of the city of Oxford, or to any of them; 
but that they may enjoy the ſame, as if this act had not 
deen made. 

By the 17 Geo. 2. c. 40. Whereas divers perſons have 
of Jate taken cellars, vaults, or warehouſes, within the 
univerſity of Oxford and precincts thereof, in which they 
retail great quantities of wine, not having licence from 
the chancellor or vicechancellor of the ſaid univerſity, in 
violation of the rights of the ſaid univerſity, and in pre- 
judice of his majeſty's revenues ; and whereas the like 
offences may be committed within the univerſity of Cam- 
bridge and the precincts thereof, by perſons ſelling wine 
by retail, not being duly licenſed by the ſaid univerſity ; 
and whereas the acts of parliament relating to wine li- 
cences do not extend to the ſaid univerſities: it is enacted, 
that no perſon ſhall ſell wine by retail, within either of 
the ſaid univerſities or the precincts thereof, without 
licence from the chancellor or vicechancellor of the uni- 
verſity of Oxford, and from the chancellor maſters and 
ſcholars of the univerſity of Cambridge reſpectively, on 
pain of forfeiting for every offence 51. half to the king, 
and half to the informer; and perſons offending againſt 
this act may be proſecuted and proceeded againlt for the 
ſaid forfeitures in the courts of the chancellots or vice- 
chancellors reſpectively, in a ſummary way by ſummon- 
ing the party accuſed; and on appearance, or contempt 
in not appearing (oath being made of the ſummons), 


ſuch courts may examine the matter; and on — 
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of the party accuſed, or oath of one credible witneſs, 
may give ſentence, and iſſue their warrant for levying the 
forfeiture by diſtreſs and ſale, rendring the overplus; and 
for want of diſtreſs, may commit the offender to the houſe 
of correction for one month; and no proceedings herein 
ſhall be removed by certiorari, until the party before the 
allowance thereof ſhall find two ſufficient ſureties to be- 
come bound to the proſecutor in the ſum of 501. to pro- 
fecute the ſame with effect within twelve months, and to 
pay untb him his coſts and charges of the removal of ſuch 
ſentence and the proceedings thereon; in caſe ſuch ſen- 
tence ſhall be affirmed. ——Provided, that this ſhall not 
in any wiſe be conſtrued to prejudice or confirm any of 
the liberties privileges franchiſes juriſdictions powers and 
authorities appertaining or belonging to the mayor bai- 


 liffs and commonalty of the city of Oxford, or to any of 


them; but that they may enjoy the ſame, as if this act 
had not been made. | 

By the 26 Ges. 2. c. 31. for licenſing alehouſes ; it is 
provided, that the ſame ſhall not in any wiſe be prejudi- 
cial to the privilege of licenſing taverns and other publick 
houſes, claimed by the two univerſities or either of them; 
nor to the chancellor maſters and ſcholars, or any officers 
of the ſame, or their ſucceſſors; but that they may uſe and 
enjoy ſuch privilege, as they have heretofore lawfully uſed 
and enjoyed. | | 

By the 30 Geo. 2. c. 19. containing additional duties 
and other regulations about wine licences, it is provided, 
that nothing in this act ſhall be in any wiſe prejudicial 
to the privileges of the two univerſities, nor to the chan- 
cellors and ſcholars of the ſame ; but that they may uſe 
and enjoy ſuch privileges as they have heretofore lawfully 
uſed and enjoyed. 

And by the 32 Geo. 2. c. 19. explaining and amending 
the laſt mentioned act, it is provided, that nothing in 
this or any former act, relating to wine licences, ſhall in 
any wiſe be prejudicial to the privileges of the two uni- 
ver ſities, or to the chancellor or ſcholars of the ſame, ot 
their ſucceſſors; but that they may uſe and. enjoy ſuch 
privileges as they have heretofore lawfully uſed and en- 
joyed: any thing to the contrary thereof in any wiſe 
notwithſtanding. 

Some have doubted, fince the acts about juſtices of the 
peace licenſing alehouſes were made, whether the vice- 
chancellors in the two univerſities reſpectively have now 


a power to regulate and control the felling of ale and 
5 other 
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other liquors within their ſeveral juriſdiQions, as they had 
before the making of thoſe acts; but upon what thoſe 
doubts are founded, doth not clearly appear. That they 
had a privilege by charter to licenſe alehouſes, before the 
act of parliament of the 13 Eliz. is unqueſtionable. That 
privilege, whether valid or not by charter, was eſtabliſhed 
and made good by that at, From thence, to the 2d 
year of Ges. 2. no alteration by any act was made con- 
cerning the power of licenſing alehouſes. By the act of 
2 G. 2. c. 28. it was enacted, that no licence ſhould be 
granted to keep an alahouſe, but at a general meeting of 
the juſtices for the diviſion, and all licences granted other- 
wiſe ſhould be void : but there is a proviſo, that nothing 


therein ſhould extend to alter the method or power of 


granting licences in any city or town corporate, In the act 
of the 26 G. 2. c. 31. there are ſeveral other regulations; 
but with a ſpecial proviſo, that the ſame ſhould not extend 
to the univerſities, and a recognition withal (as above ex- 
preſſed) of the ſaid priviiege of the univerſities to licenſe 
raverns and, other publick houfes within their diſtricts. 
And the like is acknowledged, with reſpect either to taverns 
or alehouſes, or both, by no leſs than ten other acts of 
parliament, as is above ſet forth; as alſo by two other 
acts, as here follow under the two next ſections: that is 
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to ſay, the ſaid power is recognized by thirteen acts of 


parliament. | 

40. By the 9 An. c. 10. requiring that no perſons ſhall 
carry letters but the poſtmaſter general or his deputies, 
there is a proviſo, that nothing herein ſhall extend ta 
either of the univerſities, but that they may uſe and enjoy 
ſuch privileges as heretofore they have lawfully uſed and 
enjoyed, and that all letters and other things may be ſent 
or conveyed to or from the ſaid univerſities, in manner as 
heretofore hath been uſed. 

41. By the 9 G. 2. c. 23. After the 29th day of Sep- 
tember 1736, any perſon who hath followed and exer- 
ciſed the art or buſineſs of diſtillation for ſeven years laſt 
paſt ; or hath ſerved, or on the 25th day of March 1736 
was ſerving an apprenticeſhip to the ſame; ſhall have full 
liberty and authority.to exerciſe and follow any other trade 
art buſineſs or manufacture, in any city town or place in 
England; any law, charter, grant, cuſtom, or ulage to 
the contrary notwithſtanding. | 

But by the 10 Geo. 2. c. 19. Whereas ſince the making 
the ſaid act, and under colour thereof, perſons not li- 


cenſed by the chancellor maſters and ſcholars of the — 
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verſity of Cambridge, or by the chancellor or vicechan- 
cellor of the univerſity of Oxford, have exetciſed and 
followed, or may exerciſe and follow, in the city of Ox. 
ford and town of Cambridge, the trades of ,vintners or 
wine ſellers, and much evi rule and diſorder may be 
practiſed in taverns not ſo licenſed, to the great annoy- 
ance of the ſaid chancellors maſters and ſcholars, and 
corruption of the youth educated in the ſaid univerſities ; 
it is enacted, that after Sept. 29, 1737, nothing in the 
faid act contsined ſhall extend go prejudice the right 
which the chancellor maſters aud ſcholars of the ſaid 
univerſity of Cambridge, or the chancellor or vicechan- 
cellor of the ſaid univerſity of, Qxford do claim, of li- 
cenſing taverns and other publi@ houſes within the pre- 
eincts of either of the ſaid univerſities; but they may 
* enjoy the ſaid tight as fully as if the faid act had not 
been made. Provided, that ſuch diſtillers as aforeſaid, 
who fince the ſaid 29th day of September 1736, have 
exerciſed or followed in the ſaid town®of Cambridge the 
trades of vintners or wine ſellers, without the licence of 
the chancellor maſters and ſcholars, ſhall have liberty to 
exerciſe the ſaid trades there, ſo as they take out ſuch li- 
cences before the 24th day of June next following, pay- 
ing their proportion for the ſame of the money uſually 
and annually paid by the vintners or wine Tellers now 
licenſed by the ſaid chancellor maſters and ſcholars, and 
upon ſuch terms, and ſubject to ſuch regulations con- 
ditions reſtrictions and power of revocation, as the ſaid 
vininers or wine ſellers fo licenſed as aforeſaid are ſub. 
ject to. . 
Selters ſetting 42. By the 22 Geo. 2. c. 44. 3 Geo. 3. c. 8. and 
up trades, 24 Geo. 3. .. 2. c. 6, ſoldiers and Mariners who have 
been employed in the king's ſervice, and have not deſerted, 
may ſet up ſuch trades as they are apt for, in any town or 
place within this kingdom :—Provided, that the ſame ſhall 
not in any wiſe be prejudicial to the privileges of the uni- 
verlities of Cambridge and Oxford, or either of them; or 
extend to give liberty to any perſon to ſet up the trade of a 
vintner, or to fell any wine or other liquors within the 
ſaid univerſities, without licence firſt had and obtained from 
the vicechancellors of the ſame reſpectively. 
Perſons not free 43+ In the ftatute1& 2 P. & M. c. 7. which enacteth, 
of the city or that perſons dwelling in the country, and not being free- 
— men of cities or towns corporate reſpectively, ſhall not ſell 
goods by retail within ſuch city or town corporate ; there 
is a proviſo, that nothing therein ſhall be prejudicial 2 
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F uhelliberties and-privileges of the uni ve ſitirs of Cambri 
aud, Oxford or ee them. ns ee 45. 
44 Whilt.gbe: Jags for purveyance were in fotce, it Purveyenee, 
* Was enattgpby the 2 C 3 FP. & MH. c. 15. that the King's 
zpurveyors Mowid, not take grain-on, victuals within five 
miles of, C wbiidge or Oxford, unleſs when the king or 
queen ſhould be theve, or within ſęeyen miles thereof, But 
no, by the 12 C. 2. c 24. all putveyance whatſoever 
is intireſy taken away. EI 8 
45 By the 10 Geo. 2. c. 19. Whereas the letters pa- Stage plays, 
tent ol king Hen. 8. made and. granted to the chancellor 
and ſcholars of the univerlity of Oxford, bearing. date 
the firſt day of April in the 14 b year of his reign 5 and 
the tiere patent of queen Elizabeth, made and granted 
to the chancellor maſters and ſcholats of the univerſity of 
Cambrid e, bearing date the 25th day of April in the 3d 
year of her reign; and. alſo, all other letters. patent» by 
any of her progeni;ors or, predeceſſors, made to-either,of 
theicorporated bodies of the | ſaid / univerſities; and all 
manner of | liberties, franchiſes, immunities, quietances, 
privileges, view of frankpledge, law days, and other 
thingy whatſot vet they were, which either of the (aid 
cot porated bodies of, the, ſaid univetſiijes had held occu- 
pied or enjoyed, or of right ought to have uſed. oceu- 
pied, and enjoyed; were by authority of parliament in 
the 13th year of; her reign, confirmed to the chancellor 
ma ſtets and ſcholars of either of the ſaid univerſities, and 
their ſucceſſots; and whereas doubts have ariſen or may 
ariſe,, whether by any of the ſaid letters patent hberties 
franchiſes immunities or privileges, or by any ſubſequent 
charter or charters, or by the laws and ſtatutes of this 
realm, the chancellor of either of the ſaid univerſities, 'or 
.the, vicechancellor thereof, or his deputy, or any other 
- , perſon, be ſufficiently impowered to correct reſtrain or 
ſuppreſs, commoa players of interludes, ſettled reſiding or 
inhabiting within the precincts of either of the ſaid uni- 
verſities, and not wandering abroad; and whereas the 
erection of any playhouſe within the precincts of either 
of the ſaid univerſities or places adjacent may be at- 
tended with great — — ag it is enacted, that all 
perſons whatioever, who ſhall for gain, in any playbouſe, 
| booth, or otherwiſe,  exbibit any ſtage play, interlude, . 
_ſhew,. opera, or other theatrical, or dramatical pet ſorm- 
ance, ot act any part or aſſiſt therein, within the prec incts 
of either, of the, laid univerſities, ot withig five, miles of 
the city of Oxford or ton of Cambridges ſball de 
deemed rogues and vagabonds: and * ſhall. de lawfyl 
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for the chancellor of either of the ſaid univerſities, or the 
vicechancellor thereof, or his deputy reſpectively, to com- 


mit any ſuch perſon to any bouſe of correction within 


either of the counties of Cambridge or Oxford' leſpee- 
tively, there to be kept to hard labour for the ſpace of 
one month; or to the common gaol of the city or county 
of Oxford, or town or county of Cambridge, there to 
remain without bail or mainprize for the like ſpace of one 
month; any licence of the chancellor maſters and-ſcholars 
of either of the faid univerſities, or any thing in any 
ſtatute, law, cuſtom, charter, or privilege ta the contrary 
notwithſtanding. 

- Militia, _ 46. By the militia act of 2 G. 3. c. 20. No perſon, 
being a member of either of the univerſities, ſhall ferve 

- "perſonally, or provide a ſubſtitute to ſerve in the militia, 
Land tax 47. By the annual acts for the land tax, it is provided, 
that the ſame ſha]l not extend to charge any college or hall 
in either of the two univerſities of Oxford or Cambridge; 
or the colleges of Windſor, Eaton, Winton or Weſt- 
-minſter ; or the college of Bromley ; for or in reſpect of 
the ſites of the ſaid colleges or halls, or any of the build- 
ings within the walls or limits thereof: or apy maſter, 
Fellow, or ſcholar, or exhibitioner of any ſuch college or 
hall, or any maſters or uſhers of any ſchool; for or in 
e ſpect of any ſtipend, wapgex, rents, profits, or exhibitions 
*whatſoever, ariſing or growing due to them, in reſpect of 
the ſaid ſeveral places or employments, in the faid univer- 
Aties, colleges, or ſchools: or to charge any of the houſes 
or lands, which on or before Mar,'25, 1693, did belong 
to the ſites of any college or hall. Provided, that nothing 
Hetein ſhall be conſtrued or taken to diſcharge any tenant 
of any of the houſes or lands belonging to the ſaid col- 
- Teges, balls, or ſchools, who by their leaſes or other contracts 
are obliged to pay all rates taxes and impoſitions whatſoever ; 
but that they ſhall be rated and pay all ſuch rates taxes and 


impoſitions. Provided alſo, that all ſuch lands revenues or 


rents, ſettled to any charitable or pious uſe, as were aſſeſſed 
in the 4th year of Vill. and Mary, ſhall be liable to be 
charged; and that no other lands tenements or heredita- 
ments revenues or rents whatſoever, then ſettled to an 
charitable or pious uſes, as aforeſaid, ſhall be charged. 


Duty upon - 48. By the 20G. 2. c. 3. Every diſtinct chamber in a 


houſes and win 


OT college or hall in the univerſities, ſhall pay the duties upon 


bouſes and windows, as if it was one intire houſe. - 
Duty onen of- © 49. By the 32 G. 2. c. 33. explaining a former act, 


— and pen- "viz, 31 G. 2. c. 22. which impoſeth a duty upon offices 


and penfions 3 it is provided, that nothing in the faid 2 
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of the 32 G. 2. c. 33. ſhall extend to charge any offices or 
employments in either of the two A e e 
there is no proviſo for exempting offices in the univer- 


ſities from the duties charged by the ſaid former act of the 
31 G. 2. c. 22. 


2 
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50. By the 18 El. c. 20. and 35 El. c. 7. divers regu- Highways, 


lations were made for repairing the highways within one 


mile of the city of Oxford, under the controul of the 
vicechancellor and mayor, .with other juſtices of the 
univerſity and city; which being found inſufficient, an 
act was paſſed in the 11 G. 3. c. 19. for rendering the 
ſame more effectual, and for cauſing the ways commonly 
called the mile ways to be repaired; for making a com- 
modious entrance through the pariſh of St. Clement; for 
rebuilding or repairing Magdalen bridge; for making 
commodious roads from the ſaid bridge, through the uni- 
verſity and city, and the avenues leading thereto; for 
cleanſing and lighting the ſtreets, lanes, and places, with- 
in the Grid univerſity and city, and the ſuburbs thereof, 
and the faid pariſh of St. Clement; for removing nuſances 
and annoyances therefram, and preventing the like for the 
future ; for impowering colleges and corporations to aliene 
their eſtates there; and for removing, holding, and regu- 
lating markets within the ſaid city. 


[For the encouragement of learning, the 34 C. 3. Duties on papers 


c. 20. allows a drawback on certain conditions, of the duties 
impoſed by that act upon paper, when it ſhall be uſed in 
the printing of certain books.] 


Commandments, to be ſet up at the eaſt end of 


the Church. See Church. 
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